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REVISERS'  NOTE 


In  the  present  edition,  as  more  than  24,000  cases  have  been 
cited,  some  errors  in  names,  etc.,  were  hardly  unavoidable.  These 
have  been  caused  sometimes  by  the  reporter,  who  has  not  always 
used  the  same  name  in  his  table  of  cases  as  in  his  report  of  it ; 
sometimes  by  the  digester,  whose  citation  has  not  always  been 
verified ;  sometimes  by  the  printers ;  the  errors  in  other  cases  the 
revisers  must  ascribe  to  themselves.  Great  pains  have  been 
taken  with  the  Table  of  Cases  to  make  it  as  nearly  perfect  as 
possible ;  if,  therefore,  any  error  is  discovered  in  a  note,  the  dis- 
coverer should  turn  to  the  Table  of  Cases,  as  he  will  probably  there 
find  the  reference  correctly  given.  The  following  errors  have 
been  discovered  in  the  text :  In  Vol.  Ill,  p.  2548,  second  line  from 
the  bottom,  the  figures  "1882"  should  be  "1822."  A  more  serious 
error  is  the  omission  of  the  reference  to  note  192,  Vol.  I,  page 
422.  The  name  of  the  case  is  Rick  v.  New  York,  Chicago  and 
St.  Louis  R.  Co.,  232  Pa.  553.  In  Vol.  Ill,  p.  2677,  ninth  line 
from  the  bottom,  "unseated  lands"  should  be  substituted  for 
"them."  In  the  same  Vol.,  p.  2624,  the  act  mentioned  in  note 
664  is  imperfectly  condensed.  As  every  lawyer  who  uses  a  work 
of  this  kind  also  examines  usually  the  authorities  cited,  the  error, 
it  is  hoped,  will  not  mislead  any  one.  Should  other  errors  be 
found  and  made  known  to  the  revisers,  they  would  appreciate 
the  trouble  of  the  discoverers  in  so  doing. 
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COMMON  LAW  PRACTICE 

IN 

PENNSYLVANIA 


CHAPTER  XXXVIII. 
Of  Attachment. 


I.    Proceedings    to    Judgment    in 
Foreign  Attachment. 

1.  Where  it  is  employed. 

2.  It  is  a  proceeding  in  rem. 

3.  May  be  allowed  in  equity. 

4.  Statute    must    be    strictly    fol- 

lowed. 

5.  Foreign  attachment  and  assump- 

sit are  cumulative  remedies. 

6.  Against   whom    foreign    attach- 

ment lies. 

a.  Non-resident  of  county. 

b.  Burden  of  proving  non-resi- 

dence. 

c.  Resident  of  another  state  can- 

not employ  the  process. 

d.  It   lies   against    foreign    cor- 

porations. 

e.  Foreign  insurance  companies. 

f.  Foreign     beneficial     associa- 

tions. 

g.  When  the  process  will  not  lie 

against     foreign     corpora- 
tions, 
h.  Receivers. 

7.  Lies  for  both  torts  and  breaches 

of  contracts. 

8.  Foreign     corporation     as     gar- 

nishee. 
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What  may  be  attached. 

a.  Unliquidated  claims. 

b.  Legacies. 

c.  Debts  due  partnerships. 

d.  Foreign  judgments. 

e.  Corporation  stock. 

f.  Claims  assigned  to  non-resi- 

dents. 

g.  Choses  in  action. 

h.  Against  whom  and  what  fund 
or  demands  may  there  be  a 
recovery. 

i.  Demands  recoverable  in  for- 
eign attachment  that  cannot 
be  garnisheed. 

j.  What  cannot  be  recovered  in 
foreign  attachment. 

The  writ. 

Instructions  to  sheriflf.  Gar- 
nishees may  be  joined  in  same 
writ. 

a.  Forms  of  writs. 

When  writ  may  be  issue. 

a.  Issue  of  alias. 

Attachment — bond. 

a.  Sheriff  may  demand  security. 

b.  When    right    of    action    ac- 

crues on  the  bond. 

c.  Surety's  name  cannot  he  with- 

drawn. 


2974 


Common  Law  Practice  in  Pennsylvania. 


14- 


IS- 
i6. 

17. 


18. 
19- 


21. 
22. 


23. 

24. 
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26. 
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28 

29. 
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31- 


Service  of  the  writ. 

a.  Seizure  of  the  goods. 

b.  Service  on  corporation. 

c.  Return  of  writ.    Amendment. 

d.  Setting  return  aside. 
Attachment  of  real  estate. 
Motion  to  quash. 

a.  Striking  oil. 

Rule  to  show  cause  of  action. 

a.  Affidavit. 

b.  Amendment  of  affidavit. 

c.  Who  may  take  the  rule. 

d.  Original  cause  of  action  can- 

not be  amended. 

e.  Notice  of  filing  statements. 
Dissolution  of  attachment. 
Sale  of  perishable  property. 
Effect  of  attachment. 

a.  Priority. 

b.  Effect  on  executor,  receiver, 

etc. 

c.  Effect  as  between  attaching- 

creditor  and  garnishee. 

d.  Effect  on  money  attached. 
Effect  of  attaching  real  estate. 
Appearance  and  defense. 

a.  How  question  of  pendency  of 

another  suit  may  be  raised. 
Plea  in  abatement,  etc. 

b.  Defenses. 
Judgment. 

Lien  of  attachment  is  not  there- 
by disturbed. 

When  such  judgment  is  good  as 
a  personal  judgment. 

Proceeding  is  not  within  affi- 
davit of  defense  law. 

Execution. 

Assessment  of  damages. 

Judgment  is  conclusive  as  to 
property  attached. 

Judgment  and  execution  in  fa- 
vor of  creditor-debtor  on 
property  in  his  possession. 

Expenses  allowed  sheriff  for 
keeping  goods. 


II.  Procbemngs  Against  the  Gar- 
nishee IN  Foreign  Attachment. 

32.  Of  the  scire  facias. 

33.  Interrogatories. 

a.  Garnishee  must  make  full  an- 

swer. 

b.  Answers    denying    indebted- 

ness are  not  conclusive. 

c.  Correct    practice   if    answers 

are  not  specific. 

d.  Consequences  of  not  answer- 

ing. 

e.  Notice   to   him   of   time   and 

place  to  answer. 
Pleading  and  trial. 

a.  Plea  of  nulla  bona. 

b.  Pleading  prior  attachment  of 
property. 

c.  Set-off. 
Garnishee  must  guard  interests 

of  defendant. 
What  defenses  he  can  make. 
37.  Can    not    question    validity    of 

judgment    against    defendant. 
Evidence. 
Verdict. 
Judgment. 

a.  On  admission  of  garnishee. 

b.  For  want   of   appearance   or 

default  of  answer. 

c.  Of  another  state  on  foreign 

attachment. 

d.  As  a  bar  to  a  subsequent  ac- 

tion. 

e.  Does  not  conclude  third  par- 

ties. 

f.  Operates  as  an  assignment  of 

the  fund. 

41.  Opening  of  judgment. 

42.  Garnishee  is  not  liable  for  in- 

terest. , 

43.  Security  to  restore  property. 

44.  Scire  facias  ad  disprobandum. 

45.  Interpleader. 

46.  Execution. 

a.  Nature   of   attachment — exe- 

cution. 

b.  Joint  defendants. 
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39- 
40. 
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c.  Partners. 

d.  On  land. 

e.  On  justice's  transcript. 

47.  Practice  after  plaintiff's  refusal 

for  a  year  to  proceed. 

48.  Intervention   and   setting   aside 

the  judgment. 

49.  Garnishee     is     a     mere     stake- 

holder. 

50.  Costs. 

a.  Non-resident  must  enter  se- 

curity. 

b.  Counsel  fees. 

III.  Attachment  for  -Fraud.    Act 
OF  1869. 

51.  What  is  a  fraudulent  disposal. 

52.  Affidavit. 

53.  Supplemental  affidavit. 

54.  Motion  to  dissolve. 

55.  Opening  of  judgment. 

56.  Importance  of   time  of   service 

of  attachment. 

IV.  Domestic  Attachment. 

57.  Distinction  between  forei.gn  and 

domestic  attachment. 

58.  Inhabitancy. 

59.  In   what  cases   this   process   is 

necessary. 

60.  Jurisdiction. 

61.  Of  the  affidavit. 

62.  Of  the  writ  and  service. 

63.  Testatum  writs. 

64.  Dissolution  of  the  attachment. 

65.  Sale  of  perishable  goods. 

66.  Proceedings  in  the  cause. 

67.  Effect  of  the  attachment. 

68.  Appointment  of  trustees. 

69.  Powers   and  duty  of   the  trus- 

tees. 

70.  Distribution. 


V.  Attachment  Under  Poor  Debi- 
ORs'  Act  of  1842. 

71.  Application  of  act. 

72.  Officer's  duty  in  taking  posscb- 

sion  of  goods. 

73.  Actions  begun  before  justice  of 

the  peace. 

VI.  Attachment  of  Vessels. 

74.  Jurisdiction. 

75.  Of  the  lien. 

76.  Of  the  libel. 

77.  Attachment  and  bond. 

78.  Advertisement  of  the  writ. 

79.  Sheriff's  return. 

80.  Extension    of    foreign    attach- 

ment to  vessels. 

81.  Dissolution  of  attachment. 

82.  Proceedings  in  the  cause. 

83.  Proclamation. 

84.  Pleadings. 

85.  Judgment. 

86.  Execution. 

VII.  Attachment  for  Contempt. 

87.  When  contempt  is  committed. 

88.  By  officials. 

89.  By  persons  not  in  court, 
go.  Facts  must  be  undisputed. 

91.  Rule    must    first    be    issued    to 

show  cause. 

92.  What  court  may  issue  attach- 

ment. 

93.  Court  may  enforce  subpoena  by 

attachment. 

94.  When  witness  who  does  not  ap- 

pear   before    examiner    is    in 
tempt. 

95.  Authority   of  auditors  and  ex- 

aminers  to   punish   for   con- 
tempt. 

96.  Equity  practice  is  followed. 


I.    Proceedings  to  Judgment  in  Foreign  Attachment. 
I.    When  it  is  employed, (a) 
This  is  the  form  of  action  employed  where  the  constructive 
a    I  Vale  1813. 
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presence  in  court  is  to  be  obtained  of  the  person  of  a  foreign 
debtor  by  means  of  attaching  his  goods  in  the  possession  of  a 
third  party  termed  the  garnishee  ;^  or,  in  other  words,  the  differ- 
ence between  a  foreign  attachment  and  a  strictly  personal  action 
is  simply  this,  that  whereas,  in  the  latter,  the  property  of  the  de- 
fendant can  only  be  attached,  ultimately,  after  summons  or  cita- 
tion against  his  person  in  the  first  instance — in  the  former,  viz. ; 
in  foreign  attachment,  his  property  itself  is  taken  and  sequestered 
in  the  first  instance,  to  await  the  progress  of  the  suit  and  to  abide 
the  judgment;  and  herein  also  lies  the  distinction  from  proceed- 
ings purely  in  rem.  Under  our  statutes,  it  is  the  equivalent  of  a 
summons  for  the  commencement  of  a  personal  action.  A  seizure 
of  the  defendant's  goods  is  contemplated  simply  as  a  mode  of 
compelling  his  appearance,  and  the  effect  of  all  judgments  in 
attachments,  whether  against  the  defendant  or  his  garnishees,  is 
limited  to  such  property  as  belongs  to  the  defendant.^  It  is  the 
remedy  against  debtors  who  are  non-residents  of  the  common- 
wealth and  are  absent,  whereas  domestic  attachment  is  a  remedy 
against  resident  debtors  absenting  or  concealing  themselves.^ 

2.    It  is  a  proceeding  in  rem.(b) 

"Foreign  attachment,"  says  Justice  Mitchell,  "is  a  proceeding 
in  rem,  by  attachment  of  a  non-resident's  goods,  with  the  primary 
object  of  compelling  an  appearance  to  answer  the  plaintiff's  suit. 
In  the  custom  of  London,  where  it  originated,  and  in  our  early 
Act  of  1705  it  is  almost  exclusively  a  proceeding  in  rem.  The 
Act  of  1789  reciting  that  the  previous  law  was  defective  from 
want  of  adequate  provision  for  disclosure  of  the  goods,  etc.,  of 
the  defendant  in  the  hands  of  the  garnishee,  added  the  remedy 
of  interrogatories  in  the  nature  of  a  bill  of  discovery,  and  an- 
swers by  the  garnishee,  trial  and  judgment  for  or  against  him. 
The  garnishee  thus  becomes  as  already  said  a  party  to  the  suit, 
but  pro  tanto  only.  It  is  none  of  his  quarrel  and  he  is  brought 
into  it  only  because  of  his  possession  of  defendant's  goods.  That, 
therefore,  is  the  extent  of  his  liability.  If  he  produces  them,  he 
is  answerable  for  nothing  more.    When  the  Act  of  1836  added 

b    I  Vale  I^IS. 

1  From  Norman  French  garnir,  Ang.  Sax.  warnian,  German  warnen,  to 
warn. 

2  Megee  v.  Beirne,  39  Pa.  62. 

3  Fuller  V.  Bryan,  20  Pa.  144. 
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the  clause  of  summons  to  the  garnishee  it  did  so  in  aid  of  the 
remedy,  but  not  more  for  the  plaintiff  than  for  the  garnishee 
himself."* 

More  recently  Justice  Mestrezat  has  remarked  that  foreign  at- 
tachment is  the  equivalent  of  a  summons  for  commencement  of 
a  personal  action.  It  is  a  process  by  which  to  commence  a  per- 
sonal action  and  to  compel  an  appearance.  The  foundation  for 
the  writ  is  that  the  defendant  is  beyond  the  reach  of  process  and 
his  property  within  it.  The  purpose  of  the  statute  is  to  compel 
the  constructive  presence  in  court  of  the  defendant  who  by  rea- 
son of  his  absence  from  its  jurisdiction  without  a  dwelling  place 
therein  cannot  be  served  with  the  summons.  In  construing  the 
statute  authorizing  the  issuance  of  the  writ,  its  object  should  be 
kept  in  view  so  as  to  accomplish  its  intended  purpose.^ 

3.    May  be  allowed  in  equity,  (c) 

By  the  Act  of  1887^  foreign  attachment  may  be  allowed  in 
equity.  The  act  declares  that  in  any  case  in  which  a  bill  in  equity 
may  hereafter  be  filed  against  a  defendant  or  defendants  not 
residing  in  the  state  of  Pennsylvania,  in  which  there  shall  be 
included  a  prayer  or  a  decree  for  the  payment  of  money,  it  shall 
be  lawful  for  the  plaintiff  to  cause  a  writ  of  foreign  attachment 
against  the  real  or  personal  estate  of  such  defendant  or  defend- 
ants, in  the  following  form : 

County,  ss. 

The  Commonwealth  of  Pennsylvania. 

To  the  sheriff  of  said  county,  greeting :  We  command  you  that 

you  attach ,  late  of  your  county,  by  all  and  singular  his 

goods  and  chattels,  lands  and  testaments  in  whose  hands  or  pos- 
session soever  the  same  may  be,  so  that  he  be  and  appear  before 

the  court  of to  be  holden  at ,  in  and  for  the  said 

county,  on  the day  of next,  there  to  answer  the 

allegation  of  a  bill  in  equity  filed  in  the  Court  of  Common  Pleas 
of  said  county. 

Which  writ  shall  be  executed  by  the  sheriff  in  the  manner  pre- 
scribed by  law  for  the  service  of  writs  of  foreign  attachment. 

In  case  the  defendant  or  defendants,  against  whose  property 
an  attachment  has  been  issued  as  aforesaid,  shall  not  appear  and 

c  I  Vale  1818. 

4  Longwell  V.  Hartwell,  164  Pa.  533,  538. 

5  Raymond  v.  Leishman,  243  Pa.  64. 

6  May  23,  1887,  P.  L.  163,  2  Purd.  §§10-12,  p.  1716. 
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answer  the  allegations  of  the  bill,  at  or  before  the  first  Monday 
of  the  third  term  next  ensuing  after  the  issuing  of  said  attach- 
ment, then  and  in  such  case,  the  plaintiff  shall  be  at  liberty  to 
have  a  decree  pro  confesso  entered  against  said  defendant  or 
defendants,  and,  thereafter  to  proceed  upon  the  decree  so  entered 
pro  confesso  or  scire  facias  against  the  garnishee  or  garnishees 
in  the  same  manner  as  proceedings  begun  by  foreign  attachment 
in  actions  at  law. 

4.  Statute  must  be  strictly  followed. 

As  the  proceeding  by  foreign  attachment  is  ex  parte  and  statu- 
tory, the  provisions  of  the  statute  must  be  strictly  followed.'' 
Thus  in  a  recent  case  the  plaintiff's  affidavit  and  evidence  sub- 
mitted showed  that  the  alleged  tort  was  committed  outside  the 
commonwealth.  The  court  remarked  that  a  writ  of  foreign  at- 
tachment did  not  lie  for  a  tort  unless  it  was  authorized  by  statute, 
and  that  the  act  of  1905^ — extending  the  application  of  the  writ 
to  non-residents  of  the  commonwealth  not  being  within  the  county 
in  which  such  writ  shall  issue  at  the  time  of  the  issuing  thereof  to 
all  actions  ex  contractu  and  in  actions  ex  delicito  for  a  tort  com- 
mitted within  the  commonwealth — and  enlarging  the  prior  laws 
on  the  subject,  must  be  strictly  construed.  It  should  therefore 
clearly  appear  from  the  plaintiff's  affidavit  of  his  cause  of  action, 
that  his  case  fell  within  the  provisions  of  those  laws.^ 

5.  Foreign  attachment  and  assumpsit  are  cumulative  remedies. 

Proceedings  in  foreign  attachment  and  a  suit  in  assumpsit  are 
cumulative  remedies  which  the  plaintiff  can  maintain  at  the  same 
time."  Thus  the  Act  of  1836  limits  the  judgment  in  foreign  at- 
tachment to  the  goods  of  the  debtor  or  garnishee ;  while  not  af- 
fecting the  plaintiff's  right  to  proceed  with  the  common  law  action 

7  Great  Northern  Moulding  Co.  v.  Philadelphia  Picture  Frame  Co.,  ig 
Dist.  217 ;  Mello/s  Sons  v.  Deal  &  Burtis,  124  Pa.  161 ;  Wanamaker  v. 
Stevens,  18  Phila.  336;  Seymour  v.  Fulton,  9  Dist.  611;  Locke  Regulator 
Co.  V.  Dragon  Automobile  Co.,  17  Dist.  159;  Keystone  Brewing  Co.,  v. 
Canavan,  221  Pa.  366;   Hotchkiss  v.  Pinney,  10  Dist.  219. 

8  Act  March  30,  P.  L.  77,  5  Purd.  §1,  p.  S53i. 

9  Singerman  v.  Malvin,  27  York  Leg.  Rec.  123. 

10  Harkinson  v.  Harkinson,  16  Dist.  361. 
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in  personam.^'^  In  the  way  of  another  illustration,  the  mortgagor 
A.  placed  annual  insurance  on  his  property  and  assigned  the 
policy  to  the  mortgagee,  who  subsequently  insured  the  property 
and  collected  the  premium  from  the  mortgagor.  By  mistake  he 
insured  other  property  and  A.'s  property  was  burned.  The  mort- 
gagee was  liable  therefor  in  assumpsit  to  the  mortgagor,  who 
could  also  maintain  foreign  attachment  against  him  for  the  loss.^^ 

6.    Against  whom  foreign  attachment  lies.(d) 
a.    Non-resident  of  county. 

The  revised  Act  of  1836  provides,  that  a  writ  of  foreign  at- 
tachment may  issue  against  the  real  or  personal  estate  of  any  per- 
son, not  residing  within  the  commonwealth,  and  not  being  within 
the  county  in  which  such  writ  shall  issue,  at  the  time  of  the  issuing 
thereof. ^^  Under  this  statute,  a  foreign  attachment  lies  against 
one  who  has  never  been  an  inhabitant  of  the  state,  nor  within  its 
jurisdiction.^*  To  relieve  a  defendant  from  liability  to  foreign 
attachment,  he  must  be  an  inhabitant  of  the  state  ;^'  but  one  who 
remains  within  the  state,  though  avowing  an  intention  to  with- 
draw from  it,  cannot  be  sued  by  foreign  attachment  ;^°  so,  an 
absconding  debtor,  who  has  left  his  place  of  residence  within  the 
commonwealth,  is  not  liable  to  a  foreign  attachment;^'  so  also, 
the  temporary  absence  of  a  debtor  from  the  state,  for  business 
purposes,  his  wife  and  family  continuing  to  reside  here,  does 
not  render  his  property  liable  to  a  foreign  attachment.^*  A  debtor 
who  leaves  the  state  for  the  purpose  of  seeking  a  new  domicil, 

d    I  Vale  1816,  1859. 

11  Stockham  v.  Boyd,  22  W.  N.  C.  118. 

12  Boyce  v.  Union  Dime  Permanent  Loan  Association,  218  Pa.  494. 
The  court  said :  "We  have  no  doubt  as  to  the  right  of  the  plaintiff  in  this 
case  to  waive  the  tort  and  bring  an  action  of  assumpsit.  See  Wlutney  v. 
Haskell,  216  Pa.  622. 

13  Act  13  June,  1836,  §44,  P.  L.  580,  2  Purd.  §2,  p.  1713. 

14  Redwood  v.  Consequa,  2  Bro.  62. 

15  As  to  what  constitutes  inhabitancy,  see  Taylor  v.  Knox,  i  Dall.  158 ; 
Kennedy  v.  Baillie,  3  Yeates  SS ;  Nailor  v.  French,  4  Yeates  241 ;  Burch 
V.  Taylor,  I  Phila.  224 ;  Everitt  v.  Ferris,  2  Luz.  L.  Obs.  345 ;  Raub  v. 
Eakin,  2  Leg.  Chron.  25 ;   Gross  v.  Mohler,  2  L.  Bar,  22  April  1871,  No.  47. 

16  Lyle  v.  Foreman,  i  Dall.  480;  s.  p.  Bainbridge  v.  Alderson,  2  Bro. 
51.  The  plaintiff,  in  such  case  must  proceed,  under  the  act  of  1869,  See 
Chap.  2,  Vol.  L  P-  364- 

17  Barnet's  Case,  i  Dall.  152;    Shipman  v.  Woodbury,  2  Miles  67 

18  Fuller  v.  Bryan,  20  Pa.  144 ;   Hentz  v.  Asahl,  i  W.  N.  C.  282. 
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does  not  become  subject  to  process  of  foreign  attachment,  until 
he  has  obtained  another  place  of  abode,  with  the  intention  of  re- 
maining in  it  ;^^  he  must  have  acquired  a  new  domicile.^"  A  for- 
eign attachment  cannot  be  sustained  against  one  who  was  actually 
within  the  jurisdiction,  at  the  impetration  of  the  writ,  though  a 
non-resident  f^  but  a  non-resident  may  be  sued  by  foreign  attach- 
ment, though  within  the  county  on  the  day  when  the  writ  issued, 
if  not  shown  to  have  been  so,  at  the  precise  time  of  suing  out 
the  same.^^  A  foreign  attachment  may  issue  against  a  non-resi- 
dent, though,  prior  to  his  removal  from  the  state,  he  had  been  dis- 
charged as  an  insolvent  ;^^ '  and  the  property  of  a  non-resident 
firm  is  liable  to  such  process,  though  one  of  its  members  be  an 
American  consul,  actually  residing  abroad  in  the  public  service.^* 
A  foreign  attachment  does  not  lie  against  executors  for  the  debt 
of  their  testator. ^° 

The  writ  lies  only  against  a  non-resident  of  the  commonwealth 
who  is  absent  from  the  county.^'  Nor  does  a  debtor  become 
a  non-resident  and  therefore  subject  to  the  writ  who  leaves  his 
residence  and  goes  to  another  state  to  seek  a  new  one  until  he 
has  secured  it  with  the  intention  of  remaining  there. ^^  But  if  a 
debtor  has  left  the  state  for  the  purpose  and  with  the  intention 
of  taking  up  a  new  domicile,  a  foreign  attachment  may  issue 
against  his  property  although  he  has  not  yet  arrived  at  his  new 

19  Pfoutz  V.  Comford,  36  Pa.  420. 

20  Reed's  Appeal,  71  Pa.  378.    See  Eberly  v.  Rowland,  I  Pears.  312. 

21  Maule  V.  Cooper,  i  W.  N.  C.  log ;  Bums  v.  Bowers,  3  W.  N.  C.  64. 
In  the  first  case,  the  defendant  was  a  resident  of  New  Jersey,  but  had  a 
place  of  business  in  Philadelphia,  at  which  he  was  actually  present  when 
the  writ  issued.  Quaere?  as  to  the  law,  if  the  defendant,  a  non-resident, 
were  casually  traveling  through  the  state,  unknown  to  the  plaintiff,  and 
was  within  the  county,  when  the  writ  issued?  See  Bainbridge  v.  Alder- 
son,  2  Bro.  55. 

22  King  V.  Cooper,  2  Miles  176. 

23 ,  Brolaskey  v.  Landers,  2  Miles  371. 

24  Caldwell  v.  Barclay,  i  Dall.  305  n.  An  American  minister  accredited 
to  a  foreigri  power,  is  liable  to  be  sued  in  a  state  court.  Mechanics'  Bank 
V.  Webb,  21  How.  Pr.  450;   Raymond  v.  Leishman,  243  Pa.  64. 

25  McCoombe  v.  Dunch,  2  Dall.  73 ;  Pringle  v.  Black,  2  Dall.  97 ;  Wil- 
liamson V.  Beck,  8  Phila.  269. 

26  Sibley  v.  Dougherty,  9  Kulp  185. 

27  Sheldon  v.  Forsman,  17  Lane.  L.  Rev.  85;  Shenk  v.  Hall,  17  Lane. 
L.  Rev.  114;  Reed's  Appeal,  71  Pa.  378;  Eichenberg  v.  Kemper,  19  Lane. 
L.  Rev.  52 ;   Cafferty  v.  Knight,  2  Lack  Jur.  12. 
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domicile.^^  Intention  therefore  is  one  of  the  tests  in  determining 
whether  the  debtor  has  changed  his  domicile  and  become  subject 
to  the  writ  of  foreign  attachment.  A  temporary  absence  or  ab- 
sconding in  the  absence  of  intent  to  acquire  a  domicile,  does  not 
justify  the  issuing  of  the  writ  f  on  the  other  hand,  if  this  in- 
tention has  been  consumated  the  writ  will  He,  though  he  after- 
ward changes  his  intention  and  returns.^"  Moreover,  one  who 
has  a  regular  boarding  house  within  the  county  is  not  liable  to 
foreign  attachment  though  his  permanent  domicile  be  in  another 
state.^^ 

Jurisdiction  conferred  by  the  foreign  attachment  statute  does 
not  compel  the  debtor  to  acquire  a  domcile  or  residence  in  another 
state.  Non-residence  in.  this  state,  and  not  residence  in  another 
state,  is  the  test  of  the  jurisdiction  of  the  court  to  issue  the  writ. 
Actual  and  not  constructive  or  legal  residence  or  domicile  defeats 
the  writ.  A  casual  pr  temporary  sojourn  or  transient  journey 
beyond  the  state  will  not  confer  jurisdiction,  but  if  the  debtor's 
absence  is  so  protracted  that  he  cannot  be  reached  by  the  ordinary 
process  of  the  court  is  "not  residing  within  the  commonwealth" 
within  the  meaning  of  the  statute  and  the  creditor  is  entitled  to 
the  writ.^^ 

A  foreign  attachment  may  issue  against  one  who  has  removed 
from  the  state  to  escape  the  process  for  a  tort,  even  though  he 
maintains  his  residence  within  the  state.^^ 

b.    Burden  of  proving  non-residence. 

The  burden  of  proving  non-residence  is  on  the  plaintiff.  Says 
Shull,  P.  J.  :^*  "It  is  an  essential  averment  in  his  statement  of 
claim  to  which  he  must  make  affidavit,  and  is  an  absolute  require- 
ment under  the  statute  to  found  jurisdiction.'^  This  burden  con- 
tinues upon  the  attaching  creditor  and  does  not  shift  on  a  motion 

28  Whitehill  v.  Eicherly,  15  C.  C.  593- 

29  Labe  v.  Brauss,  2  Dist.  157;  Morrison  v.  Goldstein,  23  C.  C.  399; 
Scott  V.  Hilgert,  14  W.  N.  C.  302;  Dillon's  Case,  2  Pears.  182;  Lyle  v. 
Foreman,  i  Dall.  480;  Bainbridge  v.  Alderson,  2  P.  A.  Bro.  51. 

30  Eichenberg  v.  Kemper,  19  I<anc.  L,.  Rev.  52. 

31  Marr  v.  Cook,  i  Del.  157. 

32  Raymond  v.  Leishman,  243  Pa.  64. 

33  Bednar  v.  Zubko,  19  Dist.  748. 

34  Brace  v.  Johnson,  19  Dist.  595,  597- 

35  Hollowell  v.  Tenney  Canning  Co.,  16  Super.  Ct.  60. 
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to  dissolve,^*  and  it  is  incumbent  upon  the  plaintiff  to  maintain 
his  averment  by  proper  evidence  when  called  upon." 

c.  Resident  of  another  state  cannot  employ  the  process. 

A  resident  of  anoither  state  cannot,  by  foreign  attachment  here, 
obtain  a  preference  over  a  receiver  of  the  property  of  a  citizen 
of  a  third  state."  On  the  other  hand,  a  foreign  attachment  served 
on  a  garnishee  in  another  state,  attaching  a  claim  due  from  a 
Pennsylvania  debtor,  but  not  served  on  him,  is  no  defense  to  an 
action  brought  against  the  debtor  in  this  state  by  an  assignee  of 
the  garnishee.'* 

A  court  of  equity  in  this  state  will  restrain  a  foreign  attach- 
ment by  a  West  Virginia  collection  agency  to  whom  a  Pennsyl- 
vania creditor,  notwithstanding  the  WcJges  Act  of  1887,'^  pro- 
hibiting an  assignment  to  a  non-resident  in  order  to  deprive  the 
defendant  of  an  exemption  from  attachment,  has  assigned  claims 
against  employees  of  a  Pennsylvania  railroad  company.*"  This 
act  however  does  not  apply  to  suits  brought  by  resident  credi- 
tors." 

d.  It  lies  against  foreign  corporations. 

The  statute  also  provides,  that  a  writ  of  attachment  may  issue 
against  a  foreign  corporation,  aggregate  or  sole,  and  the  like  pro- 
ceedings shall  be  had  thereon,  as  in  case  of  an  individual  de- 
fendant, so  far  as  the  case  will  permit;*^  by  this  is  meant  a  cor- 
poration chartered  by  another  state.**  The  plaintiff  may  indeed 
proceed  against  a  foreign  corporation  authorized  to  do  business 
in  this  state  either  by  summons  served  on  the  agent,  or  by  foreign 

36  Scott  V.  Hilgert,  14  W.  N.  C.  305. 

37  Paladini  v  Maryland  Silk  Co.,  18  C.  C.  175. 

38  Douglass  Furnace  Co.  v.  Oil  Well  Supply  Co.,  179  Pa.  643. 

39  Act  May  23,  P.  L.  164,  4  Purd.  §31,  p.  5054. 

40  Galbraith  v.  Rutter,  20  Super.  Ct.  554.  See  Workingman  v.  Mer- 
chant, 26  C.  C.  470;   Assignment  of  Claims,  11  Dist.  309. 

41  Rumford  v.  Stevens,  8  Del.  596. 

42  Act  of  1836,  §76,  2  Purd.  §3,  p.  1715,  See  Chap.  29,  §i85b,  Vol.  2,  p. 
164s,  also  this  Chap.  §9g. 

43  Pain's  Pyro-Spectacle  Co.  v.  Lincoln  Park  Co.,  S  Dist.  474;  Pierce 
V.  McLaughlin  Electric  Co.,  28  W.  N.  C.  312;  Beal  v.  Toby  Valley  Supply 
Co.,  2  Dist.  671;  Chase  v.  Ninth  Nat.  Bank  of  New  York,  56  Pa  3SS; 
Zucker  v.  Froment,  5  Dist.  579;  National  Starch  Co.  v.  Morse  Wool  Scour- 
ing Co.,  I  Dist.  90;   Darlington  v.  Rogers,  36  L.  I.  115. 

44  Bushel  V.  Commonwealth  Insurance  Co.,  15  S.  &  R.  173. 
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attachment.*^  Such  corporation  is  Hable  to  be  sued  by  foreign 
attachment,  without  regard  to  the  residence  of  the  corporators  f^ 
but  its  property  located  in  another  state  cannot  be  attached;*® 
nor  the  property  of  a  national  bank,  located  in  another  state.*^ 
But  the  cars  of  a  railroad  company  incorporated  by,  and  operated 
in  another  state  may  be  attached  if  found  in  this  state  though 
covered  by  a  mortgage  given  in  the  former  state ;  the  lien  does 
not  follow  the  property  in  this  state.*^  It  has  been  decided  by 
the  supreme  court  of  the  United  States,  that  process  out  of  a 
circuit  court,  against  a  foreign  corporation,  may  be  served  upon 
an  agent  so  appointed,  on  the  theory  that  such  corporation  is 
found  within  the  state,  by  its  own  consent  ;*°  this  may  be  .thought 
by  some  persons,  to  conflict  with  the  decision  of  our  state  court ; 
but  it  must  be  remembered,  that  process  of  foreign  attachment 
cannot  be  issued  by  a  circuit  court,  where  the  defendant  is  domi- 
ciled abroad,  or  not  found  within  the  district,  so  that  it  can  be 
served  upon  him.®" 

By  the  Act  of  1905  the  writ  can  "be  issued  against  the  real  or 
personal  estate  of  any  person  not  residing  in  this  common- 
wealth,^^  and  not  being  within  the  county  in  which  such  writ  shall 
issue,  at  the  time  of  the  issuing  thereof,  [or  of  any  corporation 
incorporated  under  the  laws  of  any  other  state  or  nation],  in  all 
actions  ex  contractu  and  in  actions  ex  delicto  for  a  tort,  committed 
within  this  commonwealth. "°^  And  the  act  applied  to  foreign  cor- 
porations.^^  "This  act,"  remarks  Judge  Moschizisker,  "placed 
the  law  just  where  it  was  under  the  Act  of  1836,  notwithstanding 

45  Harley  v.  Charleston  Steam-packet  Co.,  2  Miles  249. 

46  Nathan  v.  Virginia,  i  Dall.  77  n. 

47  Bank  of  Commerce  v.  City  Bank,  34  L.  I.  IIS;  Rhoner  v.  Bank  of 
Allentown,  14  Hun  126 ;  Central  Bank  v.  Richland  Bank,  52  How.  Pr.  136. 
This  is  prohibited  by  §§5198  and  5242  of  the  revised  statutes  of  the  United 
States. 

48  Buffalo  Coal  Coi  v.  Rochester  &  S.  L.  Rwy.,  8  W.  N.  C.  126. 

49  Ex  parte  Schollenberger,  6  Otto  369.  And  the  same  point  was  de- 
cided in  Knott  v.  Southern  Life  Insurance  Co.,  2  Woods  479. 

50  Hollingsworth  v.  Adams,  2  Dall.  396;  Toland  v.  Sprague,  12  Pet. 
300;   Chaffee  v.  Hay  ward,  20  How.  208. 

51  For  this  act  see  §14  on  service  in  this  chapter. 

52  Act  March  30,  1905,  P.  L.  77,  5  Purd.  §1,  p.  5531. 

53  Commonwealth  v.  Baxter,  235  Pa.  179. 
Contra,— Cantor  v.  Kraft  Mfg.  Co.,  18  Dist.  118. 
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the  Act  of  1901,=*  and  that  a  writ  of  foreign  attachment  issued 
when  the  defendant  is  actually  present  in  the  county  must  be 
quashed  as  invalid."'"'  To  remove  all  doubt  the  act  was  amended 
in  191 1  by  the  addition  of  the  bracketed  portion,  above  given.^* 

Foreign  attachment  will  also  lie  against  a  foreign  corporation 
doing  business  here  for  a  debt  due  a  citizen  of  another  state.'' 
But  a  debt  due  by  one  foreign  corporation  to  another,  which  is 
not  payable  in  Pennsylvania  cannot  be  attached  even  though  the 
debtor  garnishee  corporation  is  doing  business  here  under  the 
laws  of  Pennsylvania."^ 

The  writ  may  also  be  issued  at  the  suit  of  a  resident  salesman 
against  a  foreign  corporation  for  a  debt  due  him  by  the  cor- 
poration."'  And  this  is  the  law  though  the  property  attached  be 
in  the  possession  of  a  receiver  appointed  by  the  court  of  another 
state,  for  our  courts  will  not  recognize  the  claims  of  a  foreign 
receiver  whenever  they  conflict  with  the  rights  of  citizens  of  this 
state.""     Nor  do  letters  testamentary  granted  in  another  state 

54  The  words  "not  residing  within  the  commonwealth"  used  in  the  act 
of  1836  and  the  amended  one  of  1905  are  not  the  equivalent  of  and  do  not 
mean  "not  domiciled  within  the  commonwealth."  Raymond  v.  Leishman, 
243  Pa.  64. 

55  Wight  V.  Hovey,  17  Dist.  1019;  Great  Northern  Moulding  Co.  v. 
Philadelphia  Picture  Frame  Co.,  19  Dist.  217,  219. 

56  Act  June  21,  P.  L.  1097,  Purd.  Supp.  §1,  p.  286.  In  construing  the 
act  of  1911  Judge  Wagner  has  said:  "It  will  therefore  be  seen  that  a  writ 
of  foreign  attachment  for  the  purpose  of  compelling  appearance  can  only 
be  issued  against  a  person  who  is  both  a  non-resident  within  the  common- 
wealth and  not  within  the  county  in  which  the  writ  issues  at  the  time  of 
the  issuance  thereof.  If  the  party  against  whom  the  writ  of  foreign  at- 
tachment issues  is  within  the  county  at  the  time  of  the  issuance  thereof, 
then  the  reason  therefor  ceases.  The  appearance  of  the  defendant  can  be 
obtained  without  resorting  to  the  drastic  measure  of  tying  up  the  defend- 
ant's proprty  to  secure  an  appearance."  Moffet  v.  Umbenhauer,  22  Dist. 
877. 

57  Datz  V.  Chambers,  3  Dist.  353 ;  John  Ray  Clark  Co.  v.  Toby  Valley 
Supply  Co.,  3  Dist.  518. 

58  Opdyke  v.  Murphy  Iron  Works,  10  Dist.  68. 

59  Lett  V.  Thurber-Whyland  Co.,  15  C.  C.  666.  But  in  Lett  v.  Kirk- 
patrick,  15  C.  C.  212,  it  was  held  that  the  agent  of  a  foreign  corporation 
cannot  proceed  by  writ  of  foreign  attachment  against  the  receiver  of  such 
corporation  for  a  debt  due  to  him. 

60  Ibid. 
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authorize  the  executors  to  maintain  foreign  attachment  here.*^ 
It  will  also  lie  at  the  suit  of  a  citizen  of'  another  state."^ 

e.  Foreign  insurance  companies. 

The  writ  may  be  served  under  the  Act  of  1889®^  on  a  foreign 
insurance  company  as  garnishee  by  the  sheriff  in  a  county  other 
than  that  from  which  the  writ  issued.**  The  defendant's  wife 
took  out  in  a  Pennsylvania  insurance  company  a  policy  of  insur- 
ance which  was  assumed  with  the  consent  of  the  insured  by  an 
Illinois  company,  the  garnishee.  On  the  death  of  the  insured  the 
amount  payable  to  the  defendant  beneficiary  was  attached  by 
the  plaintiff.  An  Illinois  statute  exempting  from  attachment  all 
benefits  flowing  from  Illinois  insurance  companies  was  held  to  be 
applicable,  and  judgment  was  therefore  entered  for  the  gar- 
nishee.*'' And  when  an  assured  has  assigned  his  interest  to  a 
third  person,  neither  the  assured  nor  an  attaching  creditor  has 
any  right  to  set  up  the  society's  want  of  approval,  for  this  is  a 
defense  which,  it  alone  can  interpose.  Apart  from  any  want  of 
insurable  interest  in  the  assured,  such  an  arrangement  would 
prevent  a  recovery  by  an  attaching  creditor.** 

f.  Foreign  beneficial  associations. 

Beneficiaries,  to  whom  on  the  death  of  a  member  of  a  foreign 
beneficial  association  having  subordinate  councils  in  Pennsylvania 
a  sum  of  money  is  payable,  are  creditors  of  the  association,  and 
can  attach  its  funds  on  deposit  in  Pennsylvania,  after  a  receiver 
has  been  appointed  for  the  association  in  the  state  of  its  domicile. 
The  funds  in  Pennsylvania,  however,  cannot  be  attached  by  a 
beneficiary  residing  in  the  state  of  the  domicile  of  the  corporation, 
even  if  the  attachment  is  issued  before  the  appointment  of  the  re- 
ceiver.*^ 

g.  When  the  process  will  not  lie  against  foreig^n  corporations. 

On  the  other  hand  a  citizen  of  Pennsylvania  who  is  a  member 
of  a  New  York  beneficial  association,  the  rights  of  whose  mem- 

61  Mansfield  v.  McFarland,  202  Pa.  173. 

62  ClafHin  v.  Weiss,  12  Lane.  L.  Rev.  169. 

63  Act  May  13,  P.  L.  198,  2  Purd.  §178,  p.  1982. 

64  McDonald  v.  Stear,  7  Dist.  190. 
6s  Kratz  v.  Bacorn,  20  Dist.  779. 

66  Ramsay  v.  Meyers,  6  Dist.  468. 

67  Frowert  v.  Blank,  9  Dist.  573. 
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bers  are  governed  by  the  laws  of  that  state,  cannot  maintain  a 
foreign  attachment  against  the  company  in  Pennsylvania  if  it 
was  insolvent  at  the  time  of  issuing  the  writ  and  was  in  the  pos- 
session of  a  properly  appointed  receiver.^^  Nor  can  a  foreign 
attachment  issue  against  an  insolvent  national  bank.**  Nor  can 
an  agent  in  this  state  employed  by  the  receiver  of  a  foreign  cor- 
poration, appointed  by  the  courts  of  another  state,  proceed  by 
foreign  attachment  to  recover  a  claim  against  the  receiver.'" 

h.    Receivers. 

The  appointment  of  a  receiver  of  a  foreign  corporation  doing 
business  here  by  a  court  within  its  domicil  does  not  defeat  foreign 
attachments  issued  in  Pennsylvania  by  Pennsylvania  creditors 
after  the  appointment  of  the  receiver.'^  And  a  foreign  attach- 
ment issued  in  this  state  by  a  New  York  creditor  of  a  New  York 
corporation  will  be  sustained  in  preference  to  the  claim  of  a  re- 
ceiver appointed  by  a  court  of  New  York  when  the  attachment 
is  issued  prior  to  the  appointment  of  the  receiver.'^ 

7.    Lies  for  both  torts  and  breaches  of  contracts. 

As  a  foreign  attachment  is  but  a  common  law  remedy  to  compel 
an  appearance  in  a  personal  action,  it  lies  at  the  suit  of  a  resident 
creditor  against  a  non-resident  debtor,  or  of  a  non-resident  creditor 
against  a  non-resident  debtor  and  where  the  cause  of  action  arises 
ex  contractu  or  in  tort.''    The  writ  therefore  lies  against  a  factor 

68  McKean  v.  N.  Y.  National  B.  &  L.  Association,  10  Dist.  197;  Chris- 
tian's Appeal,  102  Pa.  184;  Madden  v.  Penn  Electric  Light  Co.,  181  Pa. 
617 ;   Fraternal  Guardian's  Estate,  159  Pa.  594. 

69  Bank  of  Commerce  v.  City  Bank,  34  L.  I.  iiS- 

70  Lett  V.  Kirkpatrick,  15  C.  C.  212.  But  see  Lett  v.  Thurber-Why- 
land  Co.,  15  C.  C.  666. 

A  foreign  corporation  obtained  judgment  against  a  Pittsburgh  corpora- 
tion, and  then  passed  into  the  hands  of  a  receiver.  A  foreign  attachment 
by  a  resident  of  this  state  against  a  foreign  corporation  was  entitled  to 
the  amount  of  its  claims  admitted  to  be  due  the  foreign  corporation  by  a 
resident  garnishee.    Verona  Tool  Works  v.  E.  S.  Greely  Co.,  6  Dist.  638. 

71  Solis  V.  Blank,  199  Pa.  600;  Bagby  v.  Atlantic  M.  &  O.  R.  Co.,  86 
Pa.  291;  Hilliard  v.  Enders,  196  Pa.  587;  Lett  v.  Thurber-Whyland  Co,, 
4  Dist.  239;  Smith  v.  Fidelity  B.  &  L.  Investment  Association,  4  Dist.  317; 
Perkins  v.  Clear  Spring  Paper  Co.,  17  Phila.  168;  John  Ray  Clark  Co.  v. 
Toby,  Valley  Supply  Co.,  3  Dist.  518. 

72  Solis  V.  Blank,  199  Pa.  600. 

7*3    Albany  City  Ins.  Co.  v.  Whitney,  70  Pa.  248. 
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who  has  sold  his  principal's  goods  contrary  to  instructions;^* 
also  on  a  claim  by  a  purchaser  against  a  seller  for  the  loss  oc- 
casioned by  reason  of  the  defendant's  neglect  to  deliver  the  thing 
purchased/^  It  may  also  issue  in  an  action  of  account-render;^" 
also  to  recover  the  costs  of  a  divorce  suit  avirarded  to  the  libel- 
lant." 

Formerly  in  actions  ex  delicto  the  tort  could  be  waived'^  and 
an  attachment  might  be  issued  on  the  contract  where  the  subject 
matter  of  the  injury  rested  on  a  contract  either  express  or  im- 
plied/^ but  not  for  a  claim  on  a  tort  for  unliquidated  damages.^" 
The  Act  of  191 1  has  removed  all  difficulties  growing  out  of 
this  class  of  actions  by  declaring  that  "a  writ  of  attachment  may 
be  issued  against  the  real  or  personal  estate  of  any  person  not 
residing  within  this  commonwealth,  and  not  being  within  the 
county  in  which  such  writ  shall  issue  at  the  time  of  issuing 
thereof,  or  any  corporation  incorporated  under  the  laws  of  any 
other  state  or  nation,  in  all  actions  ex  contractu,  and  in  actions 
for  tort  committed  within  this  commonwealth."*^ 

With  respect  to  torts,  a  partnership  is  not  liable  for  a  breach 
of  trust  by  one  of  its  members  ;*^  but  an  attachment  lies  under 
the  Act  of  1869  against  a  partnership  for  the  fraudulent  act  of 
a  partner  in  giving  a  check  on  a  bank  without  the  funds  for  pay- 
ment.*^ Each  partner  is  liable  for  his  own  words,  hence  a  joint 
action  does  not  lie  against  a  partnership  for  slander  by  one  of  the 
partners.**  They  are,  however,  liable  for  a  trespass  by  themselves 
or  their  agents,  employees  or  servants  in  the  legitimate  conduct 

74  Hanson  v.  Watson,  13  W.  N.  C.  534. 

75  Cheseborough  v.  Dodd,  2  W.  N.  C.  126 ;  Brubacker  v.  Bryan,  6  Lane. 
L.  Rev.  201.  The  damages  are  the  difference  between  the  contract  price 
and  that  at  which  the  plaintiff  was  subsequently  obliged  to  purchase.    Ibid. 

76  Phila.  &  Reading  R.  Co.  v.  Snowden,  166  Pa.  236. 
"jy    Harter  v.  Harter,  4  Dist.  211. 

78  Boyer  v.  Bullard,  102  Pa.  555 ;  Hanson  v.  Watson,  13  W.  N.  C.  534 ; 
Krohn  v.  Wolf,  7  North.  18. 

79  Ibid. 

80  Wood  V.  Hot  Springs  Co.,  202  Pa.  40;  Fisher  v.  Cunard  Steamship 
Co.,  19  Dist.  387. 

81  Act  June  21,  P.  L.  1097,  Purd.  Supp.  §1,  p.  286. 

82  Kinsey  v.  Klein,  i  W.  N.  C.  186.    See  7  Vale  20347. 

83  Easton  Nat.  Bank  v.  Wilson,  12  W.  N.  C.  336. 

84  Buzzard  v.  Guest,  7  Montg.  197. 
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of  the  partnership  business.'^  But  unless  he  actually  participates 
in  the  fraud,  he  cannot  be  held  to  bail  under  the  poor  debtor's 
Act  of  1842  for  the  fraud  of  his  copartner.'^  As  a  partnership 
of  attorneys  is  subject  to  the  incidents  of  other  partnerships,  if 
one  of  them  is  guilty  of  negligence  and  dies,  the  right  of  action 
survives  against  the  other;  but  the  personal  representatives  of 
the  decedent  cannot  be  sued."  Lastly  an  action  will  not  lie  against 
a  partnership  for  an  arrest  made  at  the  instance  of  its  superin- 
tendent for  the  burning  of  a  barn  belonging  to  the  partnership, 
more  than  three  months  after  the  commission  of  the  alleged 
crime.'* 

8.    Foreign  corporation  as  gamishee.(e') 

A  foreign  corporation,  not  existing,  or  not  having  property, 
within  the  state,  as  we  have  seen,*'  cannot  be  made  garnishee  in 
an  attachment ;'"  and  no  person  or  company,  engaged  in  the  busi- 
ness of  forwarding  or  transporting  merchandise,  can  be  made 

e    I  Vale  1863,  1859. 

8s    McKnight  v.  Ratcliflf,  44  Pa.  156. 

86  Bassett  v.  Davis,  i  Clark  310. 

87  Livingston  v.  Cox,  6  Pa.  360. 

88  Markley  v.  Stone,  207  Pa.  447. 

89  §6d. 

90  Christmas  v.  Bibble,  13  Pa.  223 ;  Meylert  v.  White,  S  W.  N.  C.  342 ; 
Barron  v.  Morrison,  Dist.  Court.  Phila.,  8  Dec.  1849.  Why  service  of  the 
writs  should  not  be  set  aside.  Per  curiam.  These  are  writs  of  foreign  at- 
tachment, to  which  the  sheriff  has  made  the  following  return — ^attached 
William  C.  Bridges,  treasurer  of  the  Red  Bank  Association  and  Ferry  Co. 
(by  the  name  of  Wm.  C.  Bridges,  treasurer  of  the  Red  Bank  Ferry  Co.). 
It  was  shown  to  the  court,  upon  the  argument,  and  is  not  denied,  that  the 
Red  Bank  Association  and  Ferry  Company  is  a  corporation  of  the  state  of 
New  Jersey.  There  is  no  act  of  assembly  which  enables  a  party  to  garnish 
a  foreign  corporation,  in  a  suit  against  a  third  person.  The  act  of  21 
March,  1849,  P.  L,.  216,  2  Purd.  §8,  p.  1735,  which  provides  that  "in  the 
commencement  of  any  suit  or  action  against  any  foreign  corporation, 
process  may  be  served  upon  any  oiBcer,  agent  or  engineer  of  such  corpora- 
tion," is  entitled  "an  act  to  facilitate  the  collection  of  debts  against  foreign 
corporations."  It  is  true,  that  the  foreign  corporation  is  not  returned  as 
attached,  but  "William  C.  Bridges,  treasurer ;"  the  addition  shows  in  what 
capacity  he  is  attached — that  it  is  property  in  his  possession  in  that  capacity 
which  is  sought  to  be  attached.  We  think,  therefore,  that  this  service  is 
to  be  set  aside.    Rule  absolute. 

A  foreign  insurance  company,  however,  doing  business  in  this  state,  un- 
der the  act  of  1873,  may  be  made  garnishee  in  a  writ  of  foreign  attachment. 
Darlington  v.  Rogers,  36  L.  I.  115. 
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liable  as  garnishee,  when  the  goods  are  in  transitu,  and,  at  the 
time  of  the  service  of  process,  beyond  the  limits  of  the  common- 
wealth, without  collusion.'^  Nor  can  an  assignee  for  the  benefit 
of  creditors  be  made  a  garnishee  in  a  foreign  attachment.^^  Nor 
will  service  of  the  writ  on  the  assignor,  as  garnishee  after  the 
assignment  bind  the  funds  in  the  assignor's  possession.'^  And 
it  is  provided  by  the  Act  of  1874,°*  that  whenever  any  goods  shall 
be  attached  in  the  hands  of  a  warehouseman,  wharfinger  or  other 
person,  who  shall  have  issued  for  the  same  a  warehouse-receipt, 
voucher  or  bill  of  lading,  which  shall  have  been  negotiated  or 
transferred  by  indorsement  or  delivery,  the  holder  thereof,  though 
not  named  in  the  process,  or  served,  shall  be  deemed  to  be  the 
garnishee  thereof ;  and  his  name  may  be  added  to  the  record  as 
such.  And  in  such  case,  the  attachment  may  be  dissolved,  upon 
such  holder  giving  security  for  the  payment  to  the  attaching- 
creditor  of  the  proceeds  of  such  goods,  after  deducting  his  ad- 
vances, and  all  prior  liens  for  freight,  storage,  etc.,  in  case  the 
plaintiff  shall  recover  in  the  action.  A  plaintiff  may  attach  money 
in  his  own  hands ;°°  and  the  holder  of  a  chattel-mortgage  may 
attach  the  goods  in  the  hands  of  a  mala  fide  purchaser  from  the 
mortgagor,  with  notice  of  the  incumbrance."* 

g.    What  may  be  attached,  (f) 
a.    Unliquidated  claims. 

What  may  be  attached?  By  the  Act  of  1836"  debts  due  by 
garnishees  may  be  attached."*  Also  unliquidated  claims,  for  ex- 
ample, for  losses  on  insurance  policies,  are  subject  to  foreign  at- 
tachment, in  the  possession  of  the  parties  owing  the  claims,  pro- 
vided they  arise  ex  contractu  and  are  capable  of  reduction  to  a 
certainty  by  any  fixed  standard.®" 

f     I  Vale  1891. 

91  Act  12  April,  1855,  P.  L.  213,  2  Purd.  §5,  p.  1716.    See  Pennsylvania 
Railroad  Co.  v.  Pennock,  51  Pa.  244. 

92  McDaniel  v.  Harvey's  Estate,  180  Pa.  52. 

93  Ibid. 

94  Act  13  June,  1874,  P.  L.  285,  i  Purd.  §7,  p.  395- 

95  Graighle  v.  Notnagle,  Pet.  C.  C.  245. 

96  Coble  V.  Nonemaker,  78  Pa.  501. 

97  Act  June  13,  P.  L.  581,  2  Purd.  §18,  p.  1713. 

98  Griffith  V.  Hughes,  6  C.  C.  584- 

99  Franklin  Fire  Ins.  Co.  v.  West,  8  W.  &  S.  350;  Girard  Fire  Ins.  Co. 
V.  Field,  45  Pa.  129;    Snov»rden  v.  Fulford  Planing  Mill  Co.,  5  Dist.  720. 
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b.  Legacies,  etc. 

Prior  to  the  Act  of  18421""'  a  legacy  or  distributive  share  was 
not  subject  to  foreign  attachment,"^  but  now  it  may  be  attached  l^"' 
also  a  legacy  or  distributive  share  due  a  married  woman  since 
the  Act  of  1848,"^  also  her  interest  acquired  by  descent  under  .the 
intestate  iaws.^"*  But  a  distributive  share  in  an  estate  in  the  pos- 
session of  an  executor  cannot  be  attached  in  proceedings  before 
a  justice.i"^  Nor  can  the  creditor  of  a  husband  attach  a  legacy 
due  to  his  wife."° 

An  order  to  pay  granted  an  executor  will  be  suspended  pending 
the  determination  of  a  writ  of  foreign  attachment  against  the  dis- 
tributee under  which  the  fund  has  been  attached  in  the  account- 
ant's possession  as  garnishee.^"' 

c.  Debts  due  partnerships. 

Debts  due  partnerships  may  be  attached  by  writ  of  foreign  at- 
tachment in  actions  brought  by  creditors  against  the  individual 
partners.^"'  Also  a  debt  due  to  one  of  the  partners  may  be  at- 
tached by  foreign  attachment  against  the  firm.^"^  Should  one  of 
the  partners  die  and  the  survivor  sue  for  a  firm  debt,  the  moiety 
thereof  coming  to  the  survivor  may  be  attached  by  his  separate 
creditor.ii"  Likewise  the  share  of  one  of  two  joint  owners  of 
a  patent,  paid  in  royalties  to  the  other,  may  be  attached.^  But 
the  creditor  of  the  loser  in  a  wagering  contract  cannot  recover 

100  Act  July  27,  P.  L.  436,  2  Purd.  §13,  p.  1717.  See  Chap.  29,  §187,  Vol. 
2,  p.  1647  for  a  full  consideration  of  the  subject. 

loi  Pringle  v.  Black,  2  Dall.  97 ;  Shewell  v.  Keen,  2  Wh.  332 ;  Barnett 
V.  Weaver,  2  Wh.  418;   Hartle  v.  Long,  5  Pa.  491. 

102  Sinnickson  v.  Painter,  32  Pa.  384 ;  Williams'  Estate,  i  Leg.  Gaz.  67. 

103  Act  April  II,  P.  L.  536,  Evans  v.  Cleary,  125  Pa.  204;  Edelman  v. 
Bechtel,  10  Montg.  165.    See  Thompson  v.  Owen,  8  Kulp  36. 

104  Thompson  v.  Owen,  8  Kulp  36. 
IDS    Vosburg  V.  Miller,  5  Lack.  Jur.  64. 

106  Dennison  v.  Nigh",  2  W.  90.    See  Robinson  v.  Woelpper,  i  Wh.  179. 

107  Cotton's  Estate,  6  Dist.  268. 

108  McCarty  v.  Emlen,  2  Dall.  277 ;   Morgan  v.  Watmough,  5  Wh.  125. 
Contra, — McCoombe  v.  Dunch,  2  Dall.  73;  White's  Case,  10  W.  217. 

109  Caignett  v.  Gilbaud,  2  Yeates  35. 
no  McCarty  v.  Emlen,  2  Dall.  277. 
Ill  Davis  V.  Tingley,  116  Pa.  113. 


Of  Attachment.  2991 

the  money  by  foreign  attachment;"^  nor  can  such  process  issue 
against  an  insolvent  national  bank.^^^ 

Again,  the  credits  of  a  firm  cannot  be  attached  for  a  private 
debt  of  one  of  the  partners  ;^^*  though  it  has  been  held  that  part- 
nership property  can  be  attached  in  foreign  attachment  for  the 
separate  debt  of  one  of  them.^^"  And  when  a  partner  dies  and 
his  sole  survivor  sues  for  a  firm  debt  the  moiety  to  the  survivor 
may  be  attached  by  his  creditor.'^^^  Nor  can  an  unsettled  part- 
nership account  be  attached  by  proceeding  as  against  fraudulent 
debtors;  the  proper  mode  is  under  the  Act  of  1873 ;'^^^  indeed, 
an  unsettled  partnership  account  cannot  be  attached  in  execu- 
tion,^^* but  it  can  be  if  a  balance  between  the.  parties  has  been 
struck  or  an  admitted  balance  is  due  from  one  partner  to  an- 
other.^^'  Likewise  firm  property,  fraudulently  transferred  by  a 
partner  without  the  assent  of  his  copartner  in  payment  of  his 
individual  debt,  can  be  attached  by  the  firm's  creditors  in  execu- 
tion in  their  suit  though  the  property  be  in  the  possession  of  a 
purchaser.^^"  Likewise  if  a  partnership  assigns  all  its  property 
to  pay  its  partnership  creditors,  the  surplus  if  there  be  any  after 
paying  them,  is  separaite  property  and  may  be  attached  for  the 
individual  debts  of  the  partners.^^^ 

An  execution  creditor  of  an  individual  partner  on  whose  writ 
is  returned  a  levy  on  the  interest  of  such  partner,  is  not  entitled 
to  the  proceeds  of  ithe  sale  of  the  property  sold  on  writs  against 
the  firm;  though  the  existence  of  the  partnership  be  denied.^^^ 
Likewise  the  proceeds  of  individual  property  sold  on  an  execution 
against  a  firm  will  be  awarded  to  the  firm  creditor  in  preference 
to  a  subsequent  writ  against  the  individual  partner.^^'  But  the 
holder  of  a  bill  of  sale  given  by  a  partner  with  the  consent  of 

112  Speise  V.  McCoy,  6  W.  &  S.  485. 

113  Bank  of  Commerce  v.  City  National  Bank,  12  Phila.  189. 

114  McCoombe  v.  Dunch,  2  Dall.  73;   Lewis  v.  Paine,  i  Leg.  Gaz.  166. 

115  Morgan  v.  Watraough,  5  Wh.  125 ;  Caignett  v.  Gilbaud,  2  Yeates  35. 
See  Chap.  29,  §175,  Vol.  2,  p.  1626  and  i8sc,  Vol.  2,  p.  1646. 

116  McCarty  v.  Emlen,  2  Dall.  277. 

117  Laughlin  v.  Maybin,  39  L.  I.  4. 

118  Knerr  v.  Hoffman,  65  Pa.  126;   Peebles  v.  Meeds,  96  Pa.  150. 

119  Ryon  V.  Wynkoop,  148  Pa.  188. 

120  Hartley  v.  White,  94  Pa.  31. 

121  Hubler  v.  Waterman,  33  Pa.  414. 

122  Bogue's  Appeal,  83  Pa.  loi. 

123  Lammers  v.  Alden,  28  Pitts.  L.  J.  43. 
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the  execution  creditor,  who  subsequently  secures  a  bill  of  sale 
of  the  same  goods,  has  priority  over  the  execution  creditor.^^* 
Likewise,  if  an  officer  having  executions  against  a  firm  and  also 
against  a  separate  partner,  sells  the  firm  property  for  more  than 
sufficient  to  pay  the  joint  creditors,  he  may  apply  the  surplus  to 
the  separate  executions.^''^  If,  in  a  contest  between  the  partner- 
ship creditors  and  the  individual  creditors  of  one  of  the  alleged 
partners  no  partnership  actually  existed,  though  holding  them- 
selves out  to  the  world  as  partners,  there  is  no  equity  to  support 
the  claims  of  the  partnership  execution  creditors  as  against  the 
prior  execution  creditors  of  the  individual  partner  who  is  the  real 
owner  of  the  assets.^^°  And  if  real  estate,  purchased  by  partners, 
paid  with  partnership  funds  and  conveyed  to  them  as  partners,  is 
sold  under  a  mortgage  executed  by  them  as  partners  in  the  firm- 
name,  and  duly  recorded,  the  proceeds  are  payable  under  the 
mortgage  to  the  exclusion  of  a  previous  judgment  obtained  against 
one  of  the  partners.^^' 

When  the  sheriff  returns  that  he  has  sold  partnership  property 
on  joint  and  separate  executions,  the  joint  creditor  is  entitled  to 
the  proceeds,  though  the  separate  execution  was  first  given  to  the 
sheriff."* 

d.  Foreign  judgments. 

Foreign  attachment  lies  on  a  judgment  recovered  in  another 
state  of  which  a  record  duly  authenticated  is  proof.^^'.  In  such 
a  suit  it  is  not  the  note  or  account  in  the  state  from  which  the 
transcript  comes,  but  the  judgment  rendered  thereon,  that  is  the 
plaintiff's  cause  of  action.^^" 

e.  Corporation  stock. 

Corporation  stock  which  is  a  part  of  a  block  standing  in  the 
name  of  a  decedent  and  bequeathed  by  him  to  a  person  for  life 
and  at  her  death  to  a  nephew  who  was  also  executor,  contingent 
on  his  survival  of  the  life  tenant,  cannot  be  attached  during  the 

124  Croft  V.  Jennings,  173  Pa.  216. 

125  Roop  V.  Rogers,  s  W.  193. 

126  Bixler  v.  Kresge,  169  Pa.  405. 

127  Lancaster  Bank  v.  Myley,  13  Pa.  543. 

128  King's  Appeal,  9  Pa.  124. 

129  Brace  v.  Johnson,  19  Dist.  595 ;  Baxley  v.  Linah,  16  Pa.  241 ;  Bren- 
ner, Trucks  &  Co.  V.  Moyer,  98  Pa.  274. 

130  Brace  v.  Johnson,  19  Dist.  595. 
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latter's  life  by  summoning  the  executor  as  garnishee  in  an  ordi- 
nary writ  of  attachment  execution  for  a  personal  debt  of  his  own 
without  the  precedent  affidavit  and  recognizance  prescribed  by 
the  Act  of  1836/*^  If,  however,  the  executor  and  garnishee  does 
not  move  to  quash  the  writ  of  attachment,  but  pleads  nulla  bona 
and  goes  to  trial,  he  cannot  after  verdict  and  judgment  against 
him  treat  the  attachment  as  a  nullity,  for  he  will  be  presumed 
to  have  waived  the  irregularity.^^" 

f.  Claims  assigned  to  non-residents. 

The  Act  of  1887,^^^  forbidding  one  to  send  out  of  the  state  by 
assignment,  transfer  or  in  any  other  manner,  any  claim  against 
a  resident  for  the  purpose  of  depriving  the  debtor  of  the  benefit 
of  the  exemption  laws,  is  limited  to  claims  that  have  been  assigned 
or  transferred,  and  does  not  include  cases  in  which  the  recovery 
in  the  other  state  was  had  by  the  creditor  himself.^'*  Thus,  R., 
who  was  employed  by  a  railroad  company,  was  indebted  to  S.,  and 
both  lived  in  this  state.  S.  issued  an  attachment  in  Wilmington, 
Del.,  against  R.  and  summoned  the  railroad  company  as  garnishee. 
In  this  suit  S.  recovered  judgment  and  was  paid  by  the  garnishee. 
R.  then  brought  foreign  attachment  against  S.  to  recover  the 
money  thus  paid  to  her  to  which  she  demurred,  which  was  sus- 
tained.^^^ 

It  may  be  added  that  in  an  action  brought  under  this  statute 
the  statement  must  allege  that  the  suit  was  brought  in  the  foreign 
state  with  the  intent  of  depriving  the  debtor  of  his  personal  earn- 
ings which  were  exempt  from  execution  by  the  laws  of  the  com- 
monwealth.^^* 

g.  Choses  in  action. 

The  rule,  that  to  give  a  court  jurisdiction  in  foreign  attach- 
ment, the  thing  must  be  within  the  territorial  jurisdiction  of  the 
court,  applies  only  to  tangible  assets  capable  of  seizure,  and  does 
not  apply  to  choses  in  action.^^'    To  fasten  choses  in  action  by 

131  Act  June  16,  §32,  P.  L.  755- 

132  First  Nat.  Bank  of  Woodstown  v.  Trainer,  209  Pa.  387. 

133  Act  May  23,  P.  L.  164,  4  Purd.  §31,  p.  5054. 

134  Rumford  v.  Stevens,  12  Dist.  569. 

135  Ibid. 

136  Ibid. 

137  Weiner  v.  American  Ins.  Co.  of  Boston,  224  Pa.  292. 


2994         Common  Law  Practice  in  Pennsylvania. 

garnishee  process,  it  must  be  served  on  the  debtor  of  the  absent 
defendant  within  the  jurisdiction  of  the  court."*  A  debt  due  by 
a  foreign  corporation  registered  in  this  state  to  another  corpora- 
tion may  be  attached  here  by  a  foreign  attachment.^^® 

h.    Against  whom  and  what  fund  or  demands  may  there  be  a  recovery. 

A  beneficiary  has  a  legal  right  to  the  writ  of  attachment  against 
a  defaulting  trustee;  though  he  may  be  insolvent  and  unable  to 
pay,  the  remedy  against  his  body  still  exists.^^®* 

An  attaching-creditor's  right  to  recover  depends  on  the  de- 
fendant's right  against  the  garnishee ;  he  stands  precisely  in  the 
place  of  the  debtor  and  must  recover  through  him.^^*''  It  will 
lie  against  the  same  person  as  the  defendant  in  his  individual 
capacity  and  as  garnishee  serving  as  executor.^^'"  Another 
illustration  may  be  mentioned  of  an  attorney  who  collected 
a  sum  of  money  for  his  client,  deposited  it  in  his  own  bank  ac- 
count, and  drew  a  check  in  favor  of  his  client  for  the  amount  col- 
lected and  sent  it  to  him  by  mail.  Afterward,  but  before  his  client 
had  received  the  check,  a  judgment  creditor  of  the  client  attached 
the  fund,  naming  the  attorney  and  bank  as  garnishees.  He  was 
entitled  to  the  fund."^i  By  the  Act  of  1812,""^  authorizing  the 
seizure  of  a  husband's  property  for  the  support  of  his  wife  and 
children,  the  guardians  of  the  poor  can  attach  the  husband's  share 
of  the  decedent's  estate  in  possession  of  the  executors.^^°' 

An  attaching  creditor  may  pursue  a  fund  bound  by  an  attach- 
ment from  whomsoever  it  may  be  owing.^^'s  And  if  a  prior 
assignment  be  absolute  in  form,  yet  in  fact  was  taken  and  held 
as  collateral  security  only,  the  excess,  if  any,  is  subject  to  be  at- 
tached in  the  possession  of  the  original  debtor  on  a  subsequent 

138  Ibid. 

139  Ibid.;   Fithian  v.  New  York  &  Erie  R.  Co.,  31  Pa.  114. 

139a    Wilvert's  Estate,  4  Dist.  514;   Ex  parte  Bat^orf,  13  W.  N.  C.  417. 

Contra,— Bolton's  Estate,  8  W.  N.  C.  419;  Kelley's  Estate,  2  C.  C.  151; 
Croop  V.  Feas,  8  C.  C.  107. 

139b  Patten  v.  Wilson,  34  Pa.  299;  Roig  v.  Tim,  103  Pa.  115;  Bank's 
Appeal,  123  Pa.  473;  Hemperley  v.  Tyson,  170  Pa.  385;  Ramsey  v.  Myers, 
6  Dist.  468.    See  chap.  29,  §191,  Vol.  2,  p.  1653. 

139c    Fagan's  Estate,  3  Dist.  181,  citing  many  cases. 

i39d    Rockwell  v.  Silvara,  45  Super.  Ct.  505. 

I39e    Act  March  31,  s  Sm.  I,.  392. 

I39f    City  of  Philadelphia  v.  Brennan,  S  Dist.  116. 

I39g    Stover  v.  Stover,  3  Del.  290. 
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execution  attachment.^'^''  And  if  a  residuary  legatee  assigns  his 
share  of  an  estate  without  consideration  and  to  defeat  creditors, 
and  one  of  them  issues  an  attachment  execution  against  his  share, 
the  proper  practice  is  to  ascertain  the  proper  share  to  be  paid 
to  the  legatee  and  direct  the  accountant  to  retain  it  until  the  final 
determination  of  the  attachment  execution.^^^' 

An  attachment  execution  was  issued  on  a  judgment  against  a 
contractor  and  the  company  for  which  the  contractor  was  doing 
work  was  summoned  as  garnishee.  At  the  time  of  serving  the 
attachment,  an  amount  in  excess  of  the  judgment  was  due  by 
the  company  to  the  contractor,  subject,  however,  to  a  claim  of 
forfeiture  of  deferred  payments.  After  the  service  of  the  at- 
tachment, the  company  released  their  claim  of  forfeiture  and 
paid  the  money  to  the  contractor,  accepting  his  agreement  to 
pay  it  out  in  a  certain  way  and  also  accepting  from  him  a  bond 
of  indemnity  against  the  attachment.  The  company  was  held 
liable  to  the  attaching-creditor  for  the  amount  of  the  judgment.^^^^ 

i.    Demands  recoverable  in  foreign  attachment  that  cannot  be  gar- 
nisheed. 

"There  are  some  demands  which  may  be  recovered  from  the 
defendant  in  an  action  commenced  by  a  writ  of  foreign  attach- 
ment, although  they  may  not  be  attached  in  the  hands  of  a  gar- 
nishee.^*" Thus  an  action  of  account  render  may  be  commenced 
by  a  writ  of  foreign  attachment  to  settle  a  partnership  account 
between  the  plaintiff  and  defendant,^*^  an  unsettled  partnership 
account  between  the  defendant  and  the  garnishee  carmot  be  at- 
tached in  execution;  although,  if  the  partners  have  settled  their 
accounts,  the  balance  due  by  one  may  be  attached.^*^  A  claim 
for  a  sum  of  money  payable  in  boarding  at  a  hotel  is  not  at- 
tachable, although,  if  there  has  been  a  breach  of  the  contract,  the 
case  would  be  different  and  judgment  might  be  had  for  an  amount 
that  could  readily  be  liquidated.^*^    A  claim  for  one  half  a  sum 

I39h    Leighton  v.  House  &  Morgan,  15  Dist.  684. 

1391    Douglass'  Estate,  10  Dist.  479;  Valentine's  Appeal,  3  W.  N.  C.  471; 
Reese's  Appeal,  19  W.  N.  C.  4^0. 
13QJ    Humphrey  v.  O'Donnell,  165  Pa.  411. 

140  Arnold,  J.,  Snowden  &  Co.  v.  Fulford  Planing  Mill  Co.,  S  Dist. 
720,  721. 

141  Strock  V.  Little,  45  Pa.  416. 

142  Knerr  v.  Hoflfman,  65  Pa.  126. 

143  Peebles  v.  Mead,  96  Pa.  150. 
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alleged  to  have  been  received  by  the  defendant  for  the  joint 
account  of  himself  and  the  plaintiff  may  be  recovered  in  an  action 
commenced  by  writ  of  foreign  attachment."^** 

The  revised  statutes  of  the  United  States  (5242)  does  not  pro- 
hibit the  issue  of  an  attachment  execution  against  an  insolvent 
national  bank  for  property  or  money  of  a  third  person  in  the 
bank's  custody.^*" 

On  the  other  hand  an  attachment  does  not  lie  in  a  suit  against 
a  contractor  of  a  fund  arising  from  the  deposit  with  a  third  party 
of  the  price  of  bonds  sold  by  a  contractor.^**  Nor  does  an  attach- 
ment lie  against  stock  subscriptions  payable  on  insolvency  before 
it  has  been  declared.^*'  Nor  .will  the  writ  lie  under  the  seventh 
section  of  the  service  act  of  1901,^**  if  the  defendant  is  within 
the  commonwealth  at  the  time  the  writ  issues;^**  nor  when  the 
action  is  brought  on  a  contract,  the  damages  for  the  breach  of 
which  are  so  uncertain  or  speculative  that  the  court  is  unable 
to  fix  the  bail  to  be  given  by  the  defendant  in  order  to  dissolve 
the  attachment  ;^°°  nor  in  an  action  for  a  breach  of  promise  of 
marriage.^^^  But  the  action  will  lie  in  cases  of  unliquidated  dam- 
ages arising  ex  contractu  which  may  be  reduced  to  certainty  by 
a  fixed  standard.^^^ 

j.    What  cannot  be  recovered  in  foreign  attachment. 

A  foreign  attachment  will  not  lie  to  recover  the  debt  of  a  de- 
cedent against  a  non-resident  heir  at  law.^°'     More  generally  a 

144    Davis  V.  Tingley,  116  Pa.  113. 

14s  Cornmonwealth  v.  Chestnut  St.  Nat.  Bank,  189  Pa.  606;  Corn  Ex- 
change Bank  v.  Blye,  loi  N.  Y.  303. 

146  Willis  V.  Curtze,  203  Pa.  iii. 

147  Jagode  V.  Smalley,  10  Super.  Ct.  320. 

148  Act  July  9,  P.  L.  616,  I  Purd.  §13,  p.  240. 

149  Lopes  V.  Donahue,  15  Dist.  349.  The  effects  of  an  absconding 
debtor  cannot  be  attached  by  foreign  attachment  under  the  allegation  that 
he  has  no  residence  and  is  not  within  the  commonwealth.  Scott  v.  Hil- 
gert,  I  Lane.  L.  Rev.  163. 

150  International  Oil  Works  v.  Wells,  7  C.  C.  271 ;  Isett  v.  Binder  2 
Chester  430 ;   Lowry  v.  Fox,  2  Luz.  L.  Ob.  220. 

151  Isett  V.  Binder,  2  Chester  430. 

152  Snowden  v.  Fulford  Planing  Mill  Co.,  5  Dist.  720;  Garland  v. 
Cunningham,  37  Pa.  228;  Girard  Fire  and  Marine  Ins.  Co.  v.  Field,  45  Pa. 
129;  Strock  V.  Little,  45  Pa.  416;  Commonwealth  v.  Baxter,  235  Pa.  179, 
189. 

153  Kane  v.  Coyle,  20  W.  N.  C.  317. 
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debt  due  to  a  non-resident  cannot  be  attached  under  the  Act  of 
1874,^'*  for  this  applies  only  to  property  ;^'"'  especially  the  wages 
of  a  non-resident  laborer.^"'  Nor  can  his  exemption  be 
waived  ;^^'  nor  will  the  entry  of  a  general  appearance  in  such  a 
case  deprive  the  defendant  of  his  right  to  have  his  wages  or 
salary  released  from  the  lien  of  the  attachment.^^^ 

The  shares  of  a  non-resident  in  the  stock  of  a  foreign  corpora- 
tion in  this  state  are  not  subject  to  a  foreign  attachment.^^'  They 
are  subject  to  foreign  attachment  only  in  the  state  in  which  the 
company  is  incorporated,  even  though  it  does  business  and  has  an 
ofiSce  in  another  state."" 

The  commission  due  a  travelling  salesman  as  compensation  for 
sales  made  cannot  be  attached  by  foreign  attachment,^*^  but  those 
of  a  factor  or  broker  are  not  exempt  ;^°^  nor  the  compensation  re- 
ceived by  the  captain  of  a  canal  boat  under  the  Act  of  1845.^*^ 

Wages  also  cannot  be  recovered  by  attachment.  The  three 
acts  providing  for  the  attachment  of  wages  for  board  have  al- 
ready been  considered.^"*  It  may  be  added,  however,  that  the 
first  of  these,  the  Act  of  1876,  did  not  give  a  new  process  for  the 
commencement  of  an  action  j^*'  it  is  only  an  attachment  execution 
after  the  claim  has  been  liquidated  and  judgment  has  been  entered 
thereon.^°*  By  this  act  the  wages  of  manual  labor  may  be  at- 
tached on  an  attachment  execution  issuing  from  the  common  pleas 

154  Acts  May  8,  P.  L.  123,  4  Purd.  §§14,  50,  48  and  April  15,  1845,  P.  L. 
459,  4  Purd.  §30,  p.  5053- 

155  Hinman  v.  Gelser,  13  Dist.  718. 

156  Little  V.  Balliette,  9  Super.  Ct.  411;  Billin  v.  Froment,  3  C.  C.  450; 
Matson  v.  Bryan,  8  C.  C.  355. 

157  Morris  Box  Board  Co.  v.  Rossiter,  30  Super  Ct.  23;  Telike  v. 
Matievith,  13  Luz.  Rep.  212. 

158  Morris  Box  Board  Co.  v.  Rossiter,  30  Super.  Ct.  23. 

159  Real  Estate  Co.  v.  Dudley,  15  Lane.  L.  Rev.  213. 

160  Greenwood  v.  Hat  Sweat  Mfg.  Co..  14  W.  N.  C.  447. 

161  Hamberger  v.  Marcus,  157  Pa.  133. 

162  Ibid. 

163  Shirmer  v.  Rugg,  7  North.  248. 

164  Chap.  29,  §172  g.,  Vol.  2,  p.  1617. 

165  McGinley  v.  McDonough,  27  W.  N.  C.  340;  McCarty  v.  Dougherty, 
16  C.  C.  86;  Dillon  v.  Trevorton,  16  C  C.  89;  Carlin  v.  Holland,  i  Dist. 
174;  Garden  v.  Scott,  i  Kulp  196;  Serena  v.  Guilfry,  9  Kulp  304. 

Contra, — Sinith  v.  Dingus,  2  Dist.  710;  Thomas  v.  Glasgow,  2. Dist.  711; 
Liess  V.  Engard,  8  Dist.  608. 

166  Thatcher  v.  Beam,  3  Dist.  351. 
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on  a  judgment  for  board  not  exceeding  four  weeks.^^^  And  an 
attachment  for  four  weeks  board  based  on  an  attachment  for 
more  than  four  weeks  board  bars  a  second  attachment  on  the 
same  judgment  if  the  first  one  was  collateral.^®*  Again,  where 
an  attachment  of  wages  is  issued  a  bond  will  not  fill  the  place  of 
a  recognizance  and  therefore  will  not  operate  as  a  supersedeas 
to  the  execution.^^'  Moreover  the  Act  of  1905  does  not  authorize 
the  issue  of  an  attachment  for  board  furnished  members  of  the 
defendant's  family. '^^^ 

The  Act  of  1876  has  been  further  amended  by  providing  that 
if  the  defendant  does  not  satisfy  the  judgment  rendered  against 
him,  or  appeal  therefrom  within  twenty  days  from  the  date  of 
its  rendition,  then  the  garnishee  on  notification  from  the  justice 
of  the  peace,  magistrate  or  alderman  who  rendered  the  judgment 
by  a  certificate  setting  forth  the  fact,  shall  "pay  over  to  the  said 
magistrate,  alderman  of  justice  the  amount  of  wages  so  attached, 
or  so  much  thereof  as  will  fully  satisfy  said  judgment  and  the 
costs  attached  thereto."^^^ 

While  the  wages  of  labor,  exempted  by  the  Act  of  1845  be- 
came attachable  for  board  by  the  Act  of  1876,  the  laborer's  right 
to  an  exemption  of  $300,  granted  by  the  Act  of  1849,  was  not 
thereby  impaired.^^^  The  Act  of  1889  however  deprived  him  of 
his  exemption  to  the  amount  claimed  for  board  for  four  weeks 
or  less  as  above  explained.^'^  Furthermore  in  such  an  attach- 
ment before  a  justice  of  the  peace  it  is  not  needful  that  his  record 
should  show  the  hour  at  which  the  judgment  against  the  garnishee 
was  entered ;  "we  must  look  at  their  records  with  a  benign  eye."^'* 

The  funds  in  the  receiver's  possession  are  considered  in  gremio 
legis  and  are  not  therefore  liable  to  execution.  To  this  rule,  how- 
ever, is  attached  the  qualification  that  they  may  be  attached  by 
leave  of  the  proper  court  when  such  action  will  not  interfere 

167  Hughes  V.  Jones,  8  Kulp  242. 

168  Coyne  v.  Slane,  6  Lack.  L.  N.  217. 
i6g    Thomas  v.  Glasgow,  2  Dist.  711. 

170  Wilhelm  v.  Mumma,  33  C.  C.  169;  Walker  v.  Kennedy,  7  Dist.  516. 

171  Act  May  I,  1913,  P.  L,  132.  The  act  also  provides  for  acceptance  of 
service  and  for  service  on  foreign  corporations. 

172  Weisman  v.  Weisman,  133  Pa.  89. 

173  Ibid.;  McCarty  v.  Dougherty,  16  C.  C.  86;  Thomas  v.  Glasgow,  2 
Dist.  711. 

174  Weisman  v.  Weisman,  133  Pa.  89. 
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with  the  distribution  of  the  remainder  of  the  estate.^'^  And 
where  an  attachment  execution  is  thus  issued  on  the  petition  of 
a  creditor  by  leave  of  the  court  which  appointed  the  receiver, 
against  a  dividend  due  the  creditor,  judgment  will  be  entered  on 
answers  of  the  receiver  as  garnishee  which  admit  the  material 
facts.^'®  The  proper  mode  of  raising  the  question  of  application 
of  the  rule  is,  to  apply  for  a  revocation  of  the  order  granting 
leave  to  issue  the  attachment,  and  if  that  is  obtained  to  move  for 
a  dissolution  of  the  attachment.^^^ 

10.  The  writ.(g) 

The  writ  of  foreign  attachment  issues  upon  a  praecipe  by  the 
plaintiff's  attorney,  directed  to  the  prothonotary,  in  the  following 
form: 

■^  Common  Pleas,  Phila., 

„.  ,    ^*,  ^  March  Term,  1912. 

Richard  Roe. 

Issue  Foreign  Attachment,  in  case,  returnable  the  first  Monday 
of  March  next.    Bail  $ 

Attach  the  goods  and  chattels,  moneys,  rights,  credits  and  ef- 
fects, lands  and  tenements  of  the  defendant,  in  the  lands,  posses- 
sion or  custody  of  John  Smith,  and  summon  him  as  garnishee. 

To  W.  B.  M.,  Esq.,  F.  C.  B.,  Att'y  for  plaintiff. 

Prothonotary.  2  Feb.  1912. 

11.  Instructions  to  sheriff.    Garnishees  may  be  joined  in  same  writ. 

The  sheriff,  when  the  writ  is  lodged  with  him,  is,  of  course,  to 
take  his  instructions  from  it.  Accordingly,  the  plaintiff's  at- 
torney sees  that  a  description  of  the  specific  effects  or  property 
to  be  attached  is  indorsed  by  the  prothonotary  on  the  writ,  to- 
gether with  the  amount  of  bail.  But  other  effects  and  property, 
if  shown  to  the  sheriff,  may  be  attached  by  him,  although  not 
so  noted  on  the  back  of  the  writ;  and  he  may  also  summon  as 
garnishees,  the  persons  who  hold  or  possess  such  other  property 
or  any  effects  of  the  defendant,  though  not  named  in  the  praecipe 
or  writ.  Thus,  property  belonging  to  the  defendant,  not  pos- 
sessed by  any  person,  not  in  the  hands,  of  any  one  who  could 

g    I  Vale  1836,  1842,  1864,  1948. 

17s    Logan  Trust  Co.  v.  Arnold  Safety  Razor  Co.,  21  Dist.  999. 

176  Ibid. 

177  Ibid. 
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be  made  garnishee,  may  be  directed  to  be  attached,  together  with 
other  property,  in  the  hands  of,  or  held  by  a  garnishee.  Likewise, 
several  garnishees  who  jointly  hold  the  same  property  or  effects 
of  the  defendant,  or  have  each  separate  property  of  such  de- 
fendant in  their  hands,  may  be  directed,  in  the  praecipe,  to  be 
joined  in  the  same  writ  of  foreign  attachment. 

In  the  case  of  other  personal  property  to  be  attached,  e.  g.  a 
vessel  or  stock  in  an  incorporated  company,  the  form  of  the 
memorandum  to  be  inserted  in  the  praecipe,  and  to  be  indorsed 
on  the  writ  by  the  prothonotary,  for  the  guidance  of  the  sheriff,, 
would  be: — 

Sheriff  to  attach  the  ship  A.,  now  lying  in  the  Delaware  River, 
at  the  foot  of  South  Street,  her  tackle,  apparel  and  furniture; 
and  summon  B.  C.  (the  consignee)  as  garnishee. 

Sheriff  to  attach  one  hundred  shares  of  the  capital  stock  of 
the  Bank  of  Blankville,  standing  in  the  name  of  the  defendant, 
and  summon  the  president,  directors  and  company  thereof  as 
garnishees. 

Where  real  estate  is  to  be  attached,  the  form  of  this  memo- 
randum may  be  as  follows : — 

Sheriff  to  attach  a  three-story  brick  house  and  back-buildings, 
and  the  lot  of  ground  whereon  the  same  are  erected,  situate  on 
the  west  side  of  Blank  Street,  below  Dash  Street,  No.  — ,  in  the 
city  of  Philadelphia,  and  summon  D.  E.  (the  occupant)  as  gar- 
nishee. 

But  a  more  particular  description,  according  to  the  deed,  if 
on  record,  by  metes  and  bounds,  is,  in  practice,  furnished  to  the 
sheriff,  by  the  plaintiff's  attorney,  on  lodging  with  him  the  writ, 
or  soon  after.  It  may  happen,  that  the  title-deeds  are  not  re- 
corded, nor  within  the  reach  of  the  plaintiff;  in  such  case,  he 
may  find  it  convenient  to  summon  the  tenant  or  agent  of  the 
defendant  as  garnishee,  for  the  purpose  of  propounding  interro- 
gatories to  them  in  relation  to  the  defendant's  possession,  and 
their  agency  or  tenancy  of  the  property. 

a.    Forms  of  writ 

The  act  of  assembly  prescribes  that  the  writ  of  foreign  attach- 
ment shall  be  made  in  the  following  form  :"^ 
[l.  s.]        county,  ss. 

178    Act  of  1836,  §43, 2  Purd.  §1,  p.  1712. 
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The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  said 
county,  greeting: 

We  command  you,  that  you  attach ,  late  of  your  county, 

by  all  and  singular  his  goods,  chattels,  lands  and  tenements,  in 
whose  hands  or  possession  soever  the  same  may  be,  so  that  he 

be  and  appear  before  our  court  of  — ' ,  to  be  holden  at , 

in  and  for  said  county,  on  the day  of next,  there 

to  answer ,  of  a  plea  [setting  forth  briefly  the  cause  of 

action  or  complaint],  and  have  you  then  and  there  this  writ. 
Witness,  &c. 

The  45th  section  of  the  same  act  directs,  that  in  every  writ  of 
foreign  attachment  there  shall  be  contained  a  clause  commanding 
the  officer  to  simimon  all  persons  in  whose  hands  or  possession 
goods  or  chattels  may  be  attached,  to  appear  at  the  day  and  place 
mentioned,  to  answer  what  shall  be  objected  against  them,  and 
abide  the  judgment  of  the  court  therein.^'' 

By  the  70th  section,^*"  it  is  provided,  that  in  all  cases  where 
two  or  more  persons  are  jointly,  but  not  severally,  liable  to  the 
suit  of  another,  if  one  or  more  such  persons  are  liable  to  process 
of  attachment,  and  another  or  others  of  them  are  not  liable  to 
such  process,^*^  the  plaintiff  may  sue  out  and  prosecute  a  writ 
of  attachment  and  summons,  in  the  following  form,  to  wit : — 
[l.  s.]         ' —  county,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of  said 
count,  greeting : 

We  command  you,  that  you  summon ,  so  that  they  and 

every  of  them  be  and  appear  before  our  court  of ,  to  be 

holden  at •,  in  and  for  said  county,  on  the • —  day  of 

next,  there  to  answer ,  of  a [setting  forth 

briefly  the  cause  of  action  or  complaint,  as  in  the  praecipe]  ;  and 

that  you  attach ,  late  of  your  county,  by  all  and  singular 

his  goods  and  chattels,  in  whose  hands  or  possession  soever  the 
same  may  be  found;  and  also  that  you  summon  the  person  and 
persons,  and  every  of  them,  in  whose  hands  the  goods  or  effects, 

179  2  Purd.  §4,  p.  1715. 

180  2  Purd.  §46,  p.  1728. 

181  A  writ  of  foreign  attachment  against  several  defendants,  one  of 
whom  is  actually  within  the  county,  at  the  time  of  service,  will  be  quashed, 
unless  it  contain  a  clause  of  summons  against  such  defendant ;  and  the  de- 
fect is  not  waived,  by  the  entry  of  security  to  obtain  the  release  of  the  at- 
tached property.    Lummis  v.  Cozier,  35  L.  I.  262 
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or  any  of  them,  of  the  said may  be  found,  so  that  they 

be  and  appear  before  the  said  court,  at  the  day  and  place  afore- 
said, to  answer  what  shall  be  objected  to  them,  and  abide  the 
judgment  of  the  court  in  the  premises ;  and  have  you  then  there 
this  writ.    Witness,  &c. 

12.  When  writ  may  be  issued. 

The  writ  may  be  issued  on  the  same  day  that  a  note  matures 
and  is  dishonored,  unless  this  was  done  through  actual  malice, 
which  cannot  be  inferred  and  must  be  proved.^*^ 

a.    Issue  of  alias. 

An  alias  writ  should  not  issue  except  by  leave  of  court  and  on 
cause  shown  and  should  not  issue  at  all  to  bring  in  additional 
parties.^^'  And  when  garnishees  named  in  the  original  writ  have 
been  served,  the  plaintiff  cannot,  by  virtue  of  an  alias,  take  any 
property  of  the  defendant  which  was  not  bound  by  the  original 
writ.^**  Nor  can  he  name  in  the  alias  other  garnishees  who  were 
not  named  in  the  original.^^^  Nor  will  the  appearance  of  the 
defendant  in  the  such  a  case,  for  the  sole  purpose  of  having  the 
alias  quashed  and  of  setting  aside  the  judgment  thereon,  have  the 
effect  of  an  appearance  before  judgment.^*^ 

13.  Attachment-bond,  (h) 

a.     Sheriff  may  demand  security. 

The  plaintiff,  with  his  sureties,  proceeds  to  the  office  of  the 
sheriff,  to  whom  he  delivers  the  writ.  This  officer  invariably  de- 
mands security  from  the  plaintiff  for  indemnity  against  risk,  even 
in  cases  wherein  he  is  to  attach  funds  or  effects  in  the  possession 
of  the  plaintiff  himself;  this  is  effected  by  the  execution  of  an 
attachment-bond,,  with  one  or  more  sureties,  at  the  pleasure  of 
the  sheriff,  who  likewise  prepares  the  bond  for  their  execution ; 
the  fees  for  the  service  and  tlfe  instrument  are  to  be  paid  in  ad- 
vance. At  common  law,  the  sheriff  has  a  right  to  indemnity  be- 
fore seizing  goods  on  an  execution,  where  the  defendant's  prop- 
erty in  them  is  disputed;   and  this  principle  extends  to  seizure 

h    I  Vale  1839. 

182  Humphreys  v.  Sutcliffe,  192  Pa.  336. 

183  Glenny  v.  Boyd,  29  C.  C.  522. 

184  Glenny  v.  Boyd,  26  Super.  Ct.  380,  affg.  29  C.  C.  522.' 
18s    Ibid. 

186    Ibid. 
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under  a  foreign  attachment  or  an  execution-attachment,  so  as  to 
protect  the  sheriff,  and  through  him,  the  garnishee,  where  the 
sheriflf  makes  him  his  bailee  pending  the  process.  The  plaintiff 
and  the  sheriff  cannot,  by  mere  copy-service  of  the  writ,  escape  the 
risks  of  the  attachment,  and  throw  them  upon  the  garnishee,  by  re- 
quiring him  to  retain  the  goods,  when  the  title  to  them  is  in  dis- 
pute. A  garnishee  in  whose  possession  certain  bales  of  wool  were 
attached,  notified  the  sheriff  that  they  were  claimed  as  the  prop- 
erty of  another  person ;  the  sheriff  demanded  indemnity  from  the 
■  plaintiff,  and,  upon  its  being  refused,  gave  notice  to  the  garnishee 
that  he  had  no  claim  on  the  goods;  and  it  was  held,  in  a  scire 
facias  by  the  plaintiffs  against  the  garnishee,  that  the  defendants 
were  not  liable  as  bailees  of  the  sheriff.^^^  The  sureties  in  the 
bond  are  to  be  justified  before,  and  approved  by,  one  of  the 
judges  of  the  court,  in  Philadelphia;  and  an  the  certificate  of  the 
prothonotary  to  the  sheriff  of  such  approval,  the  latter  is  relieved 
from  all  liability  for  the  responsibility  of  the  sureties.^*^  On  an 
amendment  bringing  in  a  new  party,  a  new  bond  must  be  given.^^' 

And  even  though  the  sheriff  had  no  right  to  require  the  bond, 
it  may  be  enforced  according  to  its  terms.^^°  And  if  a  new  party 
has  been  brought  in  by  amendment  a  new  bond  must  be  given. ^^^ 
A  defendant  in  attachment  who  derives  his  right  under  a  bond 
given  to  the  sheriff  by  the  plaintiff  through  assignment  by  the 
sheriff,  can  recover  no  more  than  could  the  sheriff  in  an  action 
on  the  bond  assigned.^'^ 

A  judgment  afterward  rendered  against  the  principal  in  such 
a  bond  is  not  conclusive  against  his  sureties,  for  the  same  rule 
does  not  apply  in  the  case  of  a  bond  given  to  dissolve  a  foreign 
attachment  as  in  the  case  of  a  bond  given  by  a  guardian  or  an 
administrator,  or  that  of  an  assignee  for  the  benefit  of  creditors, 
official  bonds,  bonds  of  indemnity  and  others  of  like  character. 
By  the  Act  of  1836,^°^  before  imprisonment  for  debt  was  abol- 

187  Shriver  v.  Harbaugh,  37  Pa.  399. 

188  Act  10  April,  1873,  P.  L.  776,  4  Purd-  §43,  P-  4392.  In  Allegheny 
county,  the  sureties  are  to  be  justified  before  the  prothonotary,  by  act  19 
May,  1871,  P.  L.  986,  4  Purd.  §41,  p.  4391. 

189  Stein  V.  Bowers,  2  W.  N.  C.  542. 

190  Clement  v.  Courtright,  9  Super.  Ct.  45. 

191  Stein  v.  Bowers,  2  W.  N.  C.  542. 

192  Clement  v.  Courtright,  9  Super.  45. 

193  Act  June  13,  P.  L.  S68. 
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ished,  the  sum  demanded  was  the  criterion  by  which  to  determine 
the  liability  of  bail.  By  the  Act  of  1845,"*  passed  three  years  • 
after  the  abolition  of  imprisonment  for  debt,  "the  debt  or  dam- 
ages, interesit  and  costs,"  measure  the  liability.  The  extent  of  the 
liability  of  the  sureties  therefore  depends  on  the  sum  demanded 
in  the  cause  of  action  on  which  the  foreign  attachment  was  is- 
sued."" 

On  one  occasion  the  sheriff  attached  property  in  foreign  at- 
tachment and  the  claimant  deposited  with  the  deputy  sheriff  a 
sum  of  money  as  collateral  security  for  his  protection,  which  was 
not  to  be  applied  in  payment  of  the  debt.  The  property  was 
removed  to  New  York,  was  there  appraised,  after  notice  to  the 
plaintiff.  A  rule  to  set  aside  the  appraisement  was  discharged, 
the  exceptions  to  the  rule  for  a  sheriff's  interpleader  were  dis- 
missed, and  the  rule  was  made  absolute.^'* 

b.    When  right  of  action  accrues  on  the  bond. 

"There  can  be  no  breach  of  the  bond  and  consequent  right  of 
action  until  the  attachment  is  dissolved  by  the  court  or  fails  by 
reason  of  the  plaintiff's  inability  to  sustain  his  claim."^^'  And 
if  a  bond  in  a  foreign  attachment  is  conditioned  for  the  payment 
of  the  debt,  interest  and  costs,  which  is  void  as  a  statutory  obli- 
gation for  want  of  such  an  acknowledgment  as  the  law  has  pre- 
scribed, a  common  law  action  may  be  maintained  thereon.^"'  "It 
is  one  thing,"  said  the  court,^"  "to  compel  a  plaintiff  to  take 
security  to  effect  that,  the  law  providing  for  such  compulsion 
might  be  complied  with;  it  is  another  thing  to  accept  a  security 
which  is  not  in  accord  with  the  law  that  permits  a  defendant  of 
right  to  enter  security.  A  statute  authorized  a  constable  who  had 
levied  an  execution  to  take  a  certain  bond  from  the  defendant, 
the  constable  took  a  bond  which  differed  in  form  and  substance 
from  the  bond  described  in  the  act,  and  was  therefore  void  as  a 
statutory  obligation ;  it  was  held  good  at  common  law."^"" 

194  Act  March  20,  P.  L.  188,  2  Purd.  §36,  p.  1726. 

195  Commonwealth  v.  Baxter,  235  Pa.  179. 

196  Morgan  Lithographic  Co.  v.  Gaites,  18  Dist.  313. 

197  Sterrett,  J.,  Gimnis  v.  Cluff,  in  Pa.  512,  516;  Harbert  v.  Gormley, 
IIS  Pa.  237.    This  was  a  suit  under  the  fraudulent  attachment  act  of  1868 

198  Wright  V.  Keyes,  103  Pa.  567. 

199  Ibid.,  570. 

200  Claasen  v.  Shaw,  S  W.  468. 
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An  action  lies  on  a  bond  if  there  has  been  a  failure  to  prose- 
cute effectually  the  attachment,  or  it  has  been  quashed,  dissolved 
or  ended,  but  the  recovery  is  limited  to  legal  costs,  fees  and  dam- 
ages sustained  by  reason  of  the  attachment.-"^  A  suit  on  a  bond 
will  not  be  sustained  if  the  judgment  against  the  defendant  was 
entered  by  default  prior  to  giving  the  bond,  as  it  was  not  in 
personam  and  was  together  with  the  attachment  and  all  proceed- 
ings thereunder  dissolved  by  the  defendant's  appearance  and  his 
giving  the  bond.^"^  And  if  a  bond  was  entered  by  the  defendant 
under  the  Act  of  1869  to  effect  the  release  of  attached  property, 
a  subsequent  dissolution  of  the  attachment  discharges  the  de- 
fendant and  his  securities  from  all  liability  on  the  bond.^"^ 

In  an  action  on  the  bond,  the  defendant  can  recover  only  such 
damages  as  result  from  the  lessened  value  of  the  attached  prop- 
erty.^"* Again  it  has  been  held  that  the  measure  of  damages  is  the 
value  of  the  property  released  by  the  bond  without  interest ;  and  the 
proper  practice  is  to  take  judgment  for  the  amount  of  the  dam- 
ages without  reference  to  the  penalty  except  in  the  way  of  limi- 
tation.^"^ Said  Justice  Fell  in  Commonwealth  v.  Magnolia  Villa 
Land  and  Imp.  Co.  :^""  "The  recovery  allowed  by  the  act  is  for 
all  legal  costs,  fees  and  damages  sustained  by  reason  of  the  at- 
tachment. This  would  include  all  damages  for  pecuniary  loss 
ordinarily  and  naturally  resulting  from  the  seizure  of  the  goods, 
such  as  loss  of  sales,  interruption  of  business  and  expenses  nec- 
essarily incurred,  but  not  loss  that  was  indirect  or  consequential, 
or  punitive  damages  recoverable  for  the  malicious  use  of  civil 
process."  Again,  the  requirement  of  a  bond,  to  pay  "all  legal 
costs,  fees  and  damages,"  does  not  include  counsel  fees.^"'  And 
if  two  attachments  have  been  issued  at  nearly  the  same  time,  and 
both  are  subsequently  dissolved,  the  defendant's  settlement  of  the 
most  recent  attachment  is  not  a  release  of  damages  resulting 
from  the  first  attachment.^"* 

A  defendant  in  a  foreign  attachment  who  derives  his  right 

201  Berwald  v.  Ray,  165  Pa.  192 ;   Taylor  v.  Sattler,  6  Super.  Ct.  229. 

202  Borden  v.  American  Surety  Co.,  159  Pa.  465. 

203  Fernam  v.  Butcher,  113  Pa.  292. 

204  Taylor  v.  Sattler,  6  Super.  Ct.  229. 

205  Keeler  v.  Ricker,  3  North.  58. 

206  163  Pa.  99,  loi. 

207  Commonwealth  v.  Meyer,  170  Pa.  380. 

208  Ceraline  Mfg.  Co.  v.  Anthracite  Beer  Co.,  25  Super.  Ct.  94. 
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under  a  bond  given  by  the  plaintiff  to  the  sheriff  through  assign- 
ment by  the  sheriff  can  recover  no  more  than  could  the  sheriff 
in  a  suit  on  that  bond.^"' 

In  the  way  of  defenses,  when  a  judgment  is  obtained  and  the 
writ  is  dissolved,  the  bondsmen  cannot  relieve  themselves  by 
showing  a  sale  of  the  goods  on  a  prior  execution.^^"  Nor  can  a 
claim  for  unliquidated  damages,  resulting  from  the  attachment, 
be  set  off  against  the  plaintiff's  claim."^  More  generally,  if  the 
attachment  is  dissolved  and  the  plaintiff  proeeeds  to  trial  under 
the  summons  clause  of  the  writ,  the  defendant  will  not  be  per- 
mitted to  set  off  his  damages  against  the  plaintiff's  claim  ;^^^  nor 
can  he  set  off  such  damages  pending  a  rule  to  dissolve  the  attach- 
ment.''^' But  if  the  attachment  is  dissolved  and  the  defendant's 
damages  are  capable  of  liquidaition  they  may  be  used  as  a  set-off 
in  a  subsequent  suit  by  the  plaintiff  for  the  some  debt.^^* 

c.    Surety's  name  cannot  be  withdrawn. 

The  court  has  no  power  to  permit  a  garnishee,  who  has  become 
surety  on  a  bond  filed  in  the  office  of  the  prothonotary  for  the 
use  of  the  plaintiff  to  secure  .the  payment  of  a  sum  recovered  by 
the  latter, — to  withdraw  his  name  from  the  bond.''^^  But  if  a 
garnishee  has  a  lieri  on  the  attached  property,  and  secures  the 
dissolution  of  attachment  by  giving  a  bond,  he  may  sell  the  prop- 
erty without  first  securing  a  decree  of  the  court  for  the  purpose 
of  satisfying  his  lien;  nor  is  there  any  liability  on  his  part  for 
any  deficiency  between  the  amount  which  is  realized  and  the  value 
of  the  property  if  the  attaching  creditor  is  given  due  notice  of  the 
time  and  place  of  sale.^^° 

14.    Service  of  the  writ.(i) 

By  the  service  act  of  1901  "the  writ  of  foreign  attachment 
may  be  served  in  the  manner  now  provided  by  law,  but  the  at- 

i     I  Vale  1840. 

209  Clement  v.  Courtright,  9  Super.  Ct.  43. 

210  Commonwealth  v.  Litvitz,  14  Super.  Ct.  278. 

211  Kellett  V.  Freeman,  8  Del.  ^ ;    Hibberd  v.  Gould,  4  Walk.  311. 

212  Gunnis  v.  Cliff,  lil  Pa.  512.    Bond  was  given  under  the  attachment 
act  of  1869. 

213  Shaw  V.  Folkers,  12  W.  N.  C.  518. 

214  Plunkett  V.  Sauer,  loi  Pa.  356 :    Bond  was  given  under  the  attach- 
ment act  of  1869. 

2x5    Reading  Trust  Co.  v.  Manning,  14  Lane.  L.  Rev.  20. 
216    Richardson  v.  Nathan,  167  Pa.  513. 
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tachment  should  be  effective  whether  or  not  the  defendant  was  in 
the  comonwealth  at  the  time  the  writ  was  issued  or  served.^^^ 
This  provision  was  unquestionably  intended  to  meet  those  cases 
in  which  the  defendant,  while  a  non-resident,  might  be  tempor- 
arily within  the  commonwealth."^^* 

a.    Seizure  of  the  goods. 

The  statute  provides,  that  in  the  case  of  personal  property,  the 
attachment  shall  be  executed  as  follows,  to  wit:  the  officer  to 
whom  such  writ  shall  be  directed,  shall  go  to  the  person  in  whose 
hands  or  possession  the  defendant's  goods  or  effects  are  supposed 
to  be,  and  then  and  there  declare,  in  the  presence  of  one  jor  more 
credible  persons  of  .the  neighborhood,  that  he  attaches  the  said 
goods  or  effects.^^^  The  officer  must  seize  the  goods  and  take  them 
into  his  possession,  if  susceptible  of  seizure  or  manual  occupa- 
tion f^"  unless  the  person  having  the  possession  thereof  will  give 
security  therefor  ;^^^  but  the  seizure  of  part  of  a  thing  will  bind 
the  whole,  when  it  comes  to  hand.^^°  And  where  partnership  ef- 
fects are  attached  for  the  private  debt  of  one  of  the  partners,  it 
is  the  duty  of  the  sheriff  to  take  possession  of  them,  as  in  other 
cases.^^^  It  is  his  duty  to  return  the  mode  of  service  ;^^*  if  pre- 
vented from  making  an  actual  seizure,  he  should  serve  the  writ 
on  the  garnishees,  and  make  return  of  the  reason  of  the  non- 
seizure  ;  if  the  return  be  insufficient,  it  will  be  quashed.''^'' 

The  Act  of  1836  prescribes  what  the  sheriff  shall  do  in  assum- 
ing control  of  the  property.^^*    If  its  seizure  is  required,  strict 

'     217    Act  July  9,  §7,  I  Purd.  §13,  p.  240. 

218  Magill,  J.,  Great  Northern  Moulding  Co.  v.  Philadelphia  Picture 
Frame  Co.,  19  Dist.  219. 

219  Act  of  1836,  §48,  2  Purd.  §IS,  p.  1718.  Connell  v.  Godfrey,  22  Pitts. 
L.  J.  136. 

220  Morgan  v.  Watmough,  5  Wh.  125. 

221  Act  of  1836,  §50,  2  Purd.  §18,  p.  1719. 

222  Pennsylvania  Railroad  Co.  v.  Pennock,  51  Pa.  244. 

223  Morgan  v.  Watmough,  5  Wh.  125. 

224  Lambert  v.  Challis,  35  Pa.  156  n. ;  Connell  v.  Godfrey,  22  Pitts.  L. 

J.  136. 

22s  Connell  v.  Godfrey,  22  Pitts.  L.  J.  136.  If,  however,  the  return  be 
ambiguous,  the  sheriff  may  have  leave  to  amend.  Maris  v.  Schermerhorn, 
3  Wh.  13.  A  return  of  nulla  bona  as  to  the  garnishee,  puts  an  end  to  the 
suit;  the  plaintiff,  if  he  desire  to  proceed  further,  must  sue  out  another 
writ.    Sergeant  Att.  23. 

226    2  Purd.  §15,  p;  1718. 
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compliance  need  not  be  observed  when  the  property  cannot  be 
taken  into  the  manual  possession  of  the  officer. ^^^  If  the  sherifif 
seizes  an  undivided  interest  in  personal  property  he  should  take 
the  physical  possession  thereof,  and  the  court  may  then  order  its 
sale  as  perishable,  whether  all  the  real  owners  are  parties 
to  the  proceeding  or  not.^^*  As  a  corollary  of  this  construction 
of  the  statute,  that  the  property  seized  must  be  taken  into  the 
officer's  manual  possession,  it  was  held  in  Hinman  v.  Gelser''^' 
that  as  a  debt  cannot  be  taken  into  manual  possession  it  can- 
not be  attached  in  attachment  proceedings  against  a  non-resident 
debtor. 

b.    Service  on  a  corporation. 

In  serving  the  writ  against  a  Pennsylvania  corporation,  the 
requirements  of  the  act  must  be  observed. ^^°  If,  therefore,  a 
domestic  corporation  is  served  as  garnishee  in  a  county  by  service 
on  a  local  agent  but  having  no  office  or  place  of  business  there, 
the  service  is  void  and  may  be  set  aside.^^^  Nor  is  service  of  a 
summons  as  garnishee  on  the  chief  officer  of  a  foreign  corporation 
who  happens  to  be  in  the  jurisdiction  constitute  a  valid  service 
on  the  corporation  itself.^^^  If  a  corporation  is  insolvent,  service 
should  be  made  on  the  receiver.^'* 

The  sheriff's  return  should  affirmatively  show  a  service  in  ac- 
cordance with  the  statute,^^*  concerning  which  there  can  be  no 
inquiry  if  the  return  is  regular  on  its  face.^^°  If  the  real  estate 
is  attached  by  service  on  the  tenant  as  garnishee,  the  return  must 
show  that  he  holds  under  the  defendant.^'*  A  return  which  fails 
to  show  service  on  the  garnishee  "in  presence  of  credible  persons 

227  Brock  V.  Brock,  18  Phila.  289;  Davis  v.  Mayer,  6  Lane.  L.  Rev. 
105. 

228  Apreda  v.  Romano,  24  W.  N.  C.  124. 

229  13  Dist.  718;  Griffith  V.  Hughes,  6  C.  C.  534;  Mumford  v.  Deyoe, 
4  Dist.  575 ;  Wolbert  v.  Fackler,  32  Pa.  452. 

230  Silva  v.  Greenwald,  2  C.  C.  131. 

231  Smith,  Kline  &  French  Co.  v.  Morse  Wool  Scouring  Co.,  10  C.  C. 
624. 

232  Dawson  v.  Campbell,  2  Miles  170. 

233  Merchants'  Nat.  Bank  v.  Binder,  6  Dist.  633. 

234  Wanamaker  v.  Stevens,  I  C.  C.  327 ;  Hunter  v.  Clark,  16  W.  N.  C. 
558 ;   Welter  v.  Stall,  5  Kulp  224. 

23s     Phila.  &  Reading  R.  Co.  v.  Snowdon,  161  Pa.  201,  204;    Paxton  v. 
Steckel,  2  Pa.  93 ;    DeLoneux  v.  Pimay,  17  W.  N.  C.  284. 
236    Bryan  v.  Trout,  90  Pa.  492;  Falk  v.  Wurzberger,  3  Kulp  321. 
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of  the  neighborhood,"  as  required  by  the  Act  of  1836^"  is  suf- 
ficient to  sustain  judgment  against  the  defendant,^''  while  it  may 
not  be  sufficient  to  sustain  judgment  against  the  garnishee.^^^ 

c.    Return  of  writ.    Amendment.(j) 

By  court  rule  "unless  otherwise  provided  by  the  act  of  assem- 
bly, all  writs  for  the  commencement  of  actions  and  all  writs  of  at- 
tachment execution,  may  be  made  returnable  on  the  first  Monday 
of  the  next  term,  or  the  first,  second,  third,  or  fourth  Monday  of 
any  intermediate  month,  except  writs  of  scire  facias  and  summons 
assumpsit  sur  ground  rent  deeds,  which  may  be  made  returnable 
on  the  first  Monday  of  the  next  term  or  third  Monday  of  any  in- 
termediate month."^*" 

More  generally,  if  the  thing  attached  is  a  debt,  the  sheriff's  re- 
turn need  not  set  forth  an  attachment  in  the  presence  of  one  or 
more  credible  persons  of  the  neighborhood."^*^ 

To  a  writ  of  foreign  attachment  issued  against  goods  in  a  store, 
the  sheriff  made  a  return  that  he  at  a  certain  time  went  to  the  store 
and  there  declared  in  the  presence  of  A.  and  B.,  two  credible  wit- 
nesses of  the  neighborhood,  that  he  attached  the  stock  of  goods 
therein  as  the  property  of  the  defendant  and  made  known  the  con- 
tents of  the  writ  to  C.  and  D.  who  had  charge  and  possession  of 
the  store  and  stock  of  goods,  and  served  each  of  them  as  gar- 
nishees by  reading  the  writ  to  them.  In  a  contest  between  the 
plaintiff  in  the  attachment  and  subsequent  execution  creditors  the 
return  was  held  sufficient  and  the  attaching  creditor,  who  subse- 
quently obtained  judgment,  was  entitled  to  the  fund  produced  by 
the  sale.2" 

j     I  Vale  1841. 

237  June  13,  §48,  2  Purd.  §15,  p.  1718. 

238  Thompson  v.  Owen,  8  Kulp  36. 

239  See  Ibid. 

240  Phila.,  rule  No.  14,  p.  5.    See  Chap.  11,  §9,  Vol.  i,  p.  379. 

241  MacNutt  &  Brey  v.  Bushman,  Welk  &  Co.,  21  Lane.  L.  Rev.  345  ; 
Davis  V.  Mayer,  6  Lane.  L.  Rev.  105 ;  Melloy  v.  Burtis,  I  C.  C.  316.  See 
Wanamaker  v.  Stevens,  i  C.  C.  317 ;  Brock  v.  Brock,  i  C.  C.  203. 

242  Jaffrey's  Appeal,  loi  Pa.  583.  The  sheriff  added  to  his  return  to 
subsequent  writs  of  fi.  fa.  after  the  description  of  the  levies  the  words, 
"being  the  same  property  attached  by  me  as  the  property  of  A.  by  virtue 
of  a  writ  of  foreign  attachment  issued  at  the  suit  of  B.,  the  time  and  man- 
ner of  service  being  stated  in  full  by  my  return  to  said  writ."  It  was  held 
that  this  recital  bound  both  the  sheriff  and  his  privies,  the  execution  credi- 
tors, and  subordinated  their  writs  to  the  previous  attachment.    Ibid. 
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If  the  writ  shows  defective  service,  the  proper  practice  is,  not 
to  move  to  dissolve,  but  to  set  aside  the  return."^  And  if  the  gar- 
nishee is  a  domestic  corporation  with  its  principle  office  outside 
the  county  wherein  the  writ  was  issued,  the  court  will  set  aside 
the  sheriff's  return  of  service  on  a  local  agent  of  the  corporation 
in  a  county  where  it  had  no  office  or  place  of  business.^** 

If  the  sheriff's  return  is  defective,  it  may  be  amended  before  the 
affidavit  of  defense  is  filed.^*^ 

d.    Setting  return  aside. 

A  defendant  may  move  to  set  aside  the  sheriff's  return  without 
entering  an  appearance.^**  And  a  garnishee  may  attack  the  va- 
lidity of  the  service  even  after  an  appearance.^*'  But  after  the 
appearance  and  plea  by  the  defendant  it  is  too  late  to  move  to  set 
aside  the  service  for  want  of  a  declaration  of  the  attachment  in  the 
presence  of  one  or  more  credible  persons  in  the  neighborhood.^*' 
A  defendant  who  appears  and  takes  part  in  a  hearing  on  the  mer- 
its waives  his  right  to  take  advantage  of  the  plaintiff's  failure  to 
file  a  proper  bond,  or  of  the  constable's  failure  to  serve  a  copy  of 
the  inventory  of  goods  attached  on  the  defendant,  or  to  state  spe- 
cifically in  his  return  the  manner  of  serving  the  writ.^*^  Again,  the 
return  of  a  sheriff  of  an  attachment  of  several  tracts  of  land  in  the 
possession  of  tenants,  without  specifying  who  was  tenant  of  each 
tract,  will  not  be  set  aside  after  judgment  for  want  of  an  appear- 

243  Falk  V.  Wurzburger,  3  Kulp  321. 

244  Smith  V.  Morse  Wool  Scouring  Co.,  10  C.  C.  624 ;  National  Starch 
Co.  V.  Morse  Wool  Scouring  Co.,  i  Dist.  90. 

24s    First  Nat.  Bank  of  Omaha  v.  Crosby,  179  Pa.  63,  66,  68. 

246  Wanamaker  v.  Stevens,  I  C.  C.  17.  "In  some  jurisdictions  where 
appearances  d.  b.  e.  are  abolished  by  rule  of  court,  the  defendant,  in  the 
absence  of  a  general  appearance,  has  no  standing  to  be  heard  in  court 

(Brock  V.  Brock,  18  Phila.  289;  Crowe  v.'  Davis,  3  W.  N.  C.  103)  and 
the  garnishees  must  be  requested  by  him  to  make  the  objection  (Pyro 
Spectacle  Co.  v.  Lincoln  Park  &  Steamboat  Con.  Co.,  39  W.  N.  C.  494). 
But  where  a  jurisdictional  fact  is  involved,  as  one  of  residence,  which  re- 
quires proof  dehors  the  record,  the  defendant  may  appear  thus  specially 
to  take  testimony  and  support  the  rule,  for  then  he  ought  not  to  be  in 
court  at  all."  Scott,  J.,  F.  H.  Clement  &  Co.  v.  Didier  March  Co.,  22  Dist. 
731 ;  Turner  v.  Larkin,  12  Super.  Ct.  284. 

247  Silva  v.  Greenwald,  2  C.  C.  131. 

248  Atlas  Steamship  Co.  v.  U.  S.  Trust  Co.,  2  C.  C.  123. 

249  Appall  v.  Oppenheimer,  12  Dist.  602. 
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ance.^'"  And  where  the  garnishees  named  in  the  original  writ 
have  been  served,  and  an  alias  writ  is  subsequently  issued  on  a 
garnishee  not  named  in  the  original  writ,  an  appearance  of  the  de- 
fendant for  the  purpose  of  having  the  alias  writ  quashed,  will  not 
have  the  effect  of  an  appearance  before  judgment.^"^  Lastly  ad- 
vantage cannot  be  taken  of  the  sheriff's  omission  to  return  a  serv- 
ice on  the  person  in  possession  of  land  attached,  in  a  collateral 
proceeding;  it  is  only  an  irregularity  which  does  not  avoid  the 
judgment  and  execution.*'" 

15.    Attachment  of  real  estate,  (k) 

In  the  case  of  real  estate,  the  act  provides  that  the  attachment 
shall  be  executed  as  follows  :^" 

I.  If  the  attachment  be  levied  on  houses,  other  buildings  or 
lands,  it  shall  be  the  duty  of  the  sheriff  to  leave  a  copy 
of  the  writ  with  the  tenant,  or  other  person  in  actual 
possession,  holding  under  the  defendant  in  the  attach- 
ment, and  to  summon  him  as  garnishee.^'* 
II.  If  there  be  no  person  in  actual  possession  as  aforesaid, 
the  sheriff  shall  publish  a  copy  of  the  writ,  for  six 
weeks,  in  one  newspaper  printed  in  the  county,  if  there 
be  one,  otherwise,  in  one  newspaper  published  nearest 
to  the  land  attached ;  and  such  writ  shall  also  be  pub- 
lished in  one  or  more  newspapers  in  the  city  of  Phila- 
delphia, or  elsewhere,  as  the  court,  if  in  session,  or  a 
judge  thereof,  in  vacation,  at  the  time  of  issuing  the 
same,  having  reference  to  the  supposed  place  of  resi- 
dence of  the  defendant,  shall  direct. 
III.  If  the  attachment  be  levied  on  a  rent-charge,  it  shall  be 
the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with 
the  owner  of  the  messuage,  lot  or  land  out  of  which 
such  rent  shall  issue,  or  upon  which  the  same  shall  be 
charged,  or  if  such  owner  shall  not  reside  within  the 
county,  upon  the  tenant  or  other  person  in  possession 

k    I  Vale  1891. 

250  Sterrett  v.  Howarth,  76  Pa.  438. 

251  Glenny  v.  Boyd,  26  Super.  Ct.  380. 

252  Thompson  v.  Owen,  8  Kulp  36. 

253  Act  of  1836,  §49,  2  Purd.  §i6,  p.  1718. 

254  Leasehold  property,  oil  wells  and  machinery  can  only  be  attached 
as  real  estate.    Vandergrift's  Appeal,  83  Pa.  126. 


30I2  Common  Law  Practice  in  Pennsyi^vania. 

of  such  messuage,  lot  or  land,  and  in  either  case,  to 
summon  such  person  as  garnishee. 
IV.  In  all  other  cases  of  incorporeal  hereditaments,  the  at- 
tachment shall  be  executed,  by  leaving  a  copy  of  the 
writ  with  the  person  or  persons  who  may  be  liable  to 
the  payment  of  money  to  the  defendant,  or  who  may 
be  charged  with,  or  otherwise  liable  to  the  defendant 
in  respect  of  such  hereditaments,  and  if  there  be  no 
such  person,  by  publication,  as  directed  in  the  case  of 
houses  or  lands  of  which  there  shall  be  no  person  in 
possession,  as  aforesaid. 
Where  a  foreign  attachment  is  levied  on  real  estate,  and  the 
tenant  in  possession  is  summoned  as  garnishee,  the  return  must 
show  that  the  latter  holds  under  the  defendant  f^^  otherwise,  an 
order  on  the  sheriff  to  collect  the  rents  is  irregular.^^®     But  the 
omission  of  the  sheriff  to  return  a  service  on  the  person  in  posses- 
sion of  land  attached,  cannot  be  taken  advantage  of  in  a  collateral 
proceeding;   it  is  but  an  irregularity,  which  does  not  avoid  the 
judgment  and  execution.^^' 

If  the  defendant  be  a  mortgagee  or  judgment-creditor,  and  his 
debtor  is  a  non-resident,  so  that  he  cannot  be  personally  served 
with  process,  as  garnishee,  the  attachment  may  be  executed  by 
levying  the  same  upon  the  lands,  tenements  and  hereditaments, 
bound  by  the  mortgage  or  judgment,  in  the  same  manner  that 
writs  of  execution  are  levied.  And  such  writ,  after  execution 
thereof,  will  bind  the  right  and  interest  of  the  mortgagee  or  judg- 
ment-creditor, and  operate  as  a  stay  of  proceedings  upon  the 
mortgage  or  judgment  until  the  attachment  is  dissolved,  or  other- 
wise legally  disposed  of;  and  upon  a  final  recovery  by  the  at- 
taching-creditor,  he  will  be  entitled  to  subrogation  to  the  rights  of 
the  mortgagee  or  judgment-creditor,  until  satisfaction  of  his  debt. 
But  before  such  subrogation  is  made,  he  is  required  to  give  the 
same  security,  as  is  prescribed  by  law,  before  execution  is  issued 
upon  a  judgment  in  foreign  attachment,  in  ordinary  cases.^°* 

i6.    Motion  to  quash. 

The  power  to  quash  the  writ  was  formerly  limited  to  proceed- 

255  Hayes  v.  Gillespie,  35  Pa.  155. 

256  Lambert  v.  Challis,  35  Pa.  156  n. 

257  Sterrett  v.  Howarth,  76  Pa.  438. 

258  Ac*  8  May,  i8ss,  §3,  P.  L,.  532,  2  Purd.  §17,  p.  1719. 
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ings  that  are  irregular,  defective  or  improper.  Thus,  on  a  motion 
to  quash,  it  could  not  be  shown  that  the  debt  was  not  due  ;^°'  nor 
the  rights  of  rival  claimants  to  the  fund.^""  But  "it  is  now  too 
well  settled  by  precedent,"  says  Rice,  P.  J.,  "to  permit  discussion 
that  the  court  has  power  to  quash  a  writ  of  foreign  attachment 
upon  proof  of  facts  which  are  not  disclosed  by  the  record,  as,  for 
example,  that  the  defendant  is  a  resident  of  the  state,  or  that  the 
property  is  not  liable  to  foreign  attachment.^"^  It  is  true  that 
there  is  a  distinction  between  quashing  and  dissolving  an  attach- 
ment; a  distinction  too  frequently  disregarded  in  practice."  A 
writ  will  be  quashed  even  after  judgment  by  default  on  showing 
that  the  defendant  was  a  resident  of  the  county.^"^  If  the  writ  is 
against  several  defendants,  one  of  whom  is  actually  in  the  county 
at  the  time  of  service,  it  will  be  quashed  unless  it  contains  a  clause 
of  summons  against  him.''"^  Nor  is  the  defect  waived  by  entry  of 
security  to  obtain  the  release  of  the  attached  property.^"*  Like- 
wise a  foreign  attachment  against  a  firm  will  be  quashed  if  one 
member  is  within  the  county.^*'  And  if  the  admission  is  made  on 
the  trial  that  the  defendant  was  actually  within  the  county  at  the 
time  the  attachment  was  issued  and  served,  the  garnishee  may 
have  the  proceeding  quashed,  as  well  as  the  defendant  for  want  of 
jurisdiction.^"^ 

The  defendant's  right  to  have  a  writ  of  foreign  attachment 
quashed  if  he  were  present  in  the  county  at  the  time  of  its  service 
has  not  been  changed  by  the  service  act  of  1901,  or  by  the  foreign 
attachment  act  of  1905.^®^  Nor  does  his  presence  in  the  county 
as  a  witness  in  attendance  on  court,  and  therefore  privileged  from 
service  of  process,  change  the  effect  of  his  actual  presence  in  the 
county  at  the  time  of  the  issimnce  of  the  writ.^**    Again  on  a  mo- 

259  Steel  v.  Goodwin,  113  Pa.  288;   Crawford  v.  Stewart,  38  Pa.  34. 

260  Landley  v.  Hefley,  11  W.  N.  C.  238. 

261  Nicoll  V.  McCaffrey,  l  Super.  Ct.  187,  193;  Brown  v.  Ridgway,  lo 
Pa.  42;   Holland  v.  White,  120  Pa.  228;   McElroy  v.  Dwight,  7  Leg.  Gaz. 

313- 

262  Keegan  v.  Sutton,  12  W.  N.  C.  292. 

263  Lummis  v.  Cozier,  35  L.  I.  262. 

264  Ibid. 

26s  Hanson  v.  Watson,  12  W.  N.  C.  368.  But  see  Fretz  v.  Johnson, 
IS  W.  N.  C.  208. 

266  Webb  V.  Kellogg  Opera  Co.,  15  C.  C.  481. 

267  Wight  V.  Hovey,  17  Dist.  1019. 

268  Ibid. 
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tion  to  quash  a  foreign  attachment  on  the  ground  of  non-residence, 
the  burden  of  establishing  the  fact  is  on  the  plaintiff.^"' 
.  If  it  appears  to  the  court  that  the  property  is  not  Hable  to  attach- 
ment, and  the  fact  is  disputed,  the  question  should  be  submitted  to 
a  jury  and  the  writ  will  not  be  quashed.^"  On  a  rule  to  quash, 
neither  the  testimony  taken  under  it,  nor  the  opinion  of  the  judge 
in  refusing  to  quash  the  writ  is  a  part  of  the  record,  and  on  cer- 
tiorari neither  can  be  considered  by  the  appellate  court.^^^  And 
while  depositions  and  affidavits  read  on  the  hearing  of  a  rule  to 
quash  are  not  part  of  the  record,  neither  does  an  agreement  of 
counsel  as  to  the  facts,  manifestly  made  to  take  the  place  of  depo- 
sitions, become  part  of  the  record  though  filed.^" 

If  the  defendant  be  an  inhabitant  of  the  state,  or  the  attachment 
be  otherwise  improperly  issued,  the  remedy  is,  by  a  motion  to 
quash  the  writ.^'^  Such  motion  ought  to  be  made  at  the  earliest  op- 
portunity; it  is  too  late,  after  the  entry  of  judgment  at  the  third 
term;^^*  so,  the  defendant,  after  an  appearance  and  pleading  to 
the  action,  caimot  contest  the  regularity  of  the  attachment.^'=  He 
cannot  raise  by  plea  any  question  affecting  the  regularity  of  the 
process ;"°  especially,  after  the  denial  of  a  motion  to  quash  the 

269  Ibid. 

270  Good  Roads  Machinery  Co.  v.  Gross,  18  Dist.  668. 

271  Bellah  v.  Poole,  202  Pa.  71. 

272  NicoU  V.  McCafferty,  i  Super.  Ct.  187. 

273  Taylor  v.  Knox,  i  Dall.  158;  Burch  v.  Taylor,  i  Phila.  224.  The 
court  will  not,  however,  quash  for  irregularities  which  are  amendable. 
Murdock  v.  Steiner,  45  Pa.  349.  Owing  to  the  loose  practice  in  our  state, 
there  is  much  confusion  in  the  cases,  between  the  motion  to  quash,  and  the 
motion  to  dissolve.  An  attachment  can  only  be  dissolved  on  a  rule  to  show 
cause  of  action,  or  by  the  entry  of  security— for  irregularities  in  the  proc- 
ess, etc.,  the  motion  should  be  to  quash  the  writ.  See  Crawford  v  Stewart 
38  Pa.  34. 

274  Whiteside  v.  Oakman,  i  Dall.  294. 

27s  Memphis,  Clarksville  and  Louisville  Railroad  Co.  v.  Wilcox  48  Pa 
161.  '  ■ 

276  Malone  v.  Lindsley,  i  Phila.  288.  The  court  will  not,  however, 
quash  the  writ,  for  matters  which  should  be  regularly  pleaded  in  defense! 
Hill  v.  Fellows,  3  Luz.  L.  R.  246;  Murdock  v.  Steiner,  45  Pa.  349.  It  is 
irregular,  to  dissolve  an  attachment  on  the  allegation  that  a  third  person  is 
entitled  to  the  fund;  such  question  cannot  be  determined,  on  a  summary 
application.  Lorenz  v.  Orlady,  87  Pa.  226.  An  adverse  claimant  of  the 
goods  cannot  move  to  dissolve.    White  v.  Mullen,  i  Leg.  Opin.  201. 
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writ  f''  such  a  plea  would,  if  pleaded  alone,  be  no  answer  to  the 
declaration ;  if,  with  the  general  issue  and  other  pleas  in  bar,  the 
issues  thereon  should  be  found  for  the  plaintiff,  he  would  be  en- 
titled, by  his  judgment,  to  have  execution  of  the  attached  prop- 
erty ;  and  the  court  would  not,  even  should  the  plea  of  domicile 
be  found  for  the  defendant,  dissolve  the  attachment  merely  to  en- 
able him  to  subtract  his  property  from  the  plaintiff's  execution ; 
on  the  other  hand,  should  the  issues  on  the  other  pleas  result  in 
the  defendant's  favor,  the  attachment  would  be  dissolved  ipso 
facto.  But  a  subsequent  judgment  or  execution-creditor  may  in- 
tervene and  raise  the  question  of  the  defendant's  liability  to  for- 
eign'  attachment  by  reason  of  non-residence;^^*  it  would  be  an 
anomaly,  if  a  man,  by  issuing  a  foreign  attachment  against  a  resi- 
dent, could  thereby  obtain  an  immediate  lien,  either  upon  land  or 
goods,  which  would  take  precedence  of  subsequent  judgments  or 
executions.^''  An  attachment  will  be  quashed,  on  its  being  shown 
that  the  plaintiff  has  recovered  judgment  for  his  demand,  in  an- 
other jurisdiction,  and  levied  an  execution  issued  thereon;^'"  so, 
the  writ  may  be  quashed,  on  the  ground  that  the  fund  is  not  liable 
to  attachment.^^^ 

A  foreign  attachment  will  be  quashed  that  is  brought  by  a  for- 
eign administrator.  "It  is  the  settled  policy  of  our  law  that  when 
assets  of  a  foreign  decedent  are  subject  to  local  administration,  an 
auxilliary  administrator  must  be  raised  for  the  protection  of  local 
creditors.  Foreign  letters  confer  no  right  to  sue  here."  The  plain- 
tiff cannot  be  heard  to  allege  that  there  are  no  Pennsylvania  credi- 
tors. The  court  cannot  know  this  fact  until  after  an  exhibition  of 
an  account  by  an  auxilliary  administrator,  and  the  statutory  no- 
tice to  creditors  to  present  their  claims."''' 

A  motion  to  quash  is  too  late  if  not  made  until  after  the  bond 

277  Lindsley  v.  Malone,  23  Pa.  24. 

278  Pfoutz  V.  Cotnford,  36  Pa.  422.    And  see  Barnet's  Case,  i  Dall.  152. 

279  Reed's  Appeal,  71  Pa.  378,  382. 

280  Downing  v.  Phillips,  4  Yeates  274. 

281  Ross  V.  Clarke,  i  Dall.  354 ;  Doane  v.  Penhallow,  i  Dall.  218 ;  Mc- 
Coombe  v.  Dunch,  2  Dall.  73.  The  garnishee  may  move  to  quash.  Tay- 
lor V.  Knox,  I  Dall.  158. 

282  Mansfield  v.  McFarland,  202  Pa.  173;  Moore  v.  Fields,  42  Pa.  467; 
Sayre  v.  Helme,  61  Pa.  299;   Viosca's  Estate,  197  Pa.  285. 
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has  been  given  to  the  sheriff.^'^     And  a  refusal  of  the  court  to 
quash  is  not  reviewable.^** 

On  a  rule  to  show  cause  why  the  attachment  should  not  be 
quashed,  on  the  ground  of  the  defendant's  inhabitancy,  the  court 
will  go  into  the  evidence  on  that  question,  and  to  enable  the  de- 
fendant to  present  it,  they  will  grant  a  rule  for  the  taking  of  de- 
positions, to  be  read  on  the  argument  of  the  rule  to  quash.  Thus, 
where  the  defendant  whose  property  was  atttached,  asserted  his 
domicile  to  be  in  the  state,  and  claimed  the  right  to  be  sued  by  the 
ordinary  process,  as  a  resident,  the  court,  after  hearing  the  affi- 
davit of  the  plaintiff,  showing  cause  against  the  rule  to  quash, 
granted  the  defendant  a  rule  to  take  the  depositions  of  witnesses, 
to  support  his  own  affidavit  of  domicile  and  residence,  returnable 
before  them  in  banc;  they  also,  at  the  same  time,  granted  the 
plaintiff  a  rule  to  take  rebutting  depositions,  and  made  that  privi- 
lege a  condition  of  the  defendant's  rule.^*° 

a.    Striking  off. 

A  general  judgment  against  the  garnishee  will  be  stricken  off  on 
motion.  Where  a  judgment  has  been  entered  against  a  defend- 
ant who  was  not  personally  served  and  was  not  a  resident  of  the 
county  for  want  of  an  appearance,  after  the  dissolution  of  the  ac- 
tion he  cannot  be  convicted  of  laches  if,  eight  years  afterward,  on 
discovering  the  entry  of  judgment,  he  proceeds  immediately  to 
have  it  stricken  off  from  the  record.^*' 

17.    Rule  to  show  cause  of  action.  (1) 

The  court  will  inquire  into  the  cause  of  action  on  a  foreign  at- 
tachment, in  the  same  manner  as  on  a  capias,  where  the  defend- 
ant's person  is  taken  into  custody.  The  reason  of  inquiry  into  the 
cause  of  action  on  writs  issued  against  the  person,  is,  to  prevent  a 
vexatious  plaintiff  from  imprisoning  the  body  of  the  defendant, 
without  cause.  In  the  case  of  attachments,  although  the  reason 
may  not  be,  perhaps,  so  forcible,  the  personal  liberty  of  the  de- 

1     I  Vale  1949. 

283  Bellah  v.  Poole,  11  Dist.  150. 

284  First  Nat.  Bank  pi  Omaha  v.  Crosby,  170  Pa.  63;  Holland  v. 
White,  120  Pa.  228 ;  Grieb  v.  Kuttner,  135  Pa.  281 ;  NicoU  v.  McCaffrey, 
I  Super.  Ct.  187. 

285  Malone  v.  Lindsley,  i  Phila.  288. 

286  McAndrews  v.  Owens,  5  Law  Times  (N.  S.)  75. 

287  Sparry  v.  Styer,  23  Super.  Ct.  607. 
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fendant  being  more  precious  than  his  property,  yet  the  abuse  of 
the  process  of  the  law  may  be  as  great,  and  the  necessity  of  pro- 
viding against  a  wanton  and  groundless  seizure  of  the  defend- 
ant's effects  as  obvious.  In  the  case  of  specific  articles  attached, 
a  stranger's  ship  or  other  effects  may  be  taken  out  of  his  hands, 
and  detained  for  such  a  length  of  time  as  to  ruin  his  voyage,  and 
embarrass  his  affairs  beyond  redress ;  so,  in  the  case  of  debts  at- 
tached, his  property  may  be  locked  up,  his  remittances  prevented, 
and  the  injury  nearly  as  great  as  in  the  other  case.  The  bail 
marked  by  ^m,  attorney  or  a  malicious  plaintiff  may  be  out  of  all 
bounds  disproportioned  to  the  debt ;  and,  if  there  were  no  way  of 
examining  into  the  justice  or  extent  of  the  demand,  a  defendant 
might  be  at  the  mercy  of  the  plaintiff,  to  be  ruined  at  his  pleas- 

a.    Affidavit. 

The  well  settled  practice  on  a  rule  to  show  cause  of  action  is, 
that  the  plaintiff  should  read  his  affidavit  and,  if  that  affidavit  is 
sufficient  the  attachment  will  be  allowed  to  stand.  Counter  affi- 
davits tending  to  contradict  the  plaintiff,  or  setting  up  a  defense  to 
the  action  are  not  read  on  the  hearing  of  such  rule,  for  the  reason 
that  it  would  tend,  in  practice,  to  a  trial  of  the  case  by  the  court  in 
advance.  The  right  of  the  plaintiff  to  maintain  an  action  under 
all  the  evidence  cannot  be  disposed  of  in  this  summary  manner.^*' 

"In  proceedings  in  foreign  attachment  in  a  cause  of  action  ex 
contractu,"  says  Craig,  P.  J.,^'"  "it  seems  that  it  is  not  absolutely 
indispensable  that  the  affidavit  of  cause  of  action  should  be  filed 
when  the  writ  is  issued.  It  is  sufficient  if  it  is  produced  when 
there  is  a  rule  to  show  cause  of  action.^"^  But  this  is  exceptional 
and  the  general  practice  is  to  file  the  affidavit  before  the  writ  is- 
sues. The  reason  given  for  this  is  to  prevent  the  abuse  of  the 
process  of  the  law,  and  to  provide  against  a  wanton  and  ground- 
less seizure  of  the  defendant's  effects.  The  practice  follows  that 
on  a  capias  when  the  defendant's  person  is  taken  into  custody. 
Hence,  when  the  defendant  appears  generally,  he  waives  his  privi- 
lege of  moving  to  show  cause  of  action,  and,  after  such  appear- 
ance, it  can  make  no  difference  whether  the  affidavit  be  defective 

288  Vienne  v.  McCarty,  i  Dall.  154. 

289  Nicoll  V.  McCaffrey,  i  Super.  Ct.  187,  192. 

290  Borough  of  Lansford  v.  Jones,  5  Dist.  483. 

291  Brewster's  Prac,  Vol.  i,  ^^■,   Nicoll  v.  McCafifrey,  i  Super.  Ct.  187. 
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or  whether  there  be  no  affidavit  at  all.  The  object  of  a  writ  ol 
foreign  attachment  is  to  compel  an  appearance^^'^  And  when  this 
is  secured,  the  suit  proceeds  as  if  commenced  by  summons,  the 
attachment  still  holding  its  lien."^"^ 

An,  affidavit  to  hold  to  bail,  or  support  a  foreign  attachment, 
must  show  a  good  cause  of  action  without  leaving  anything  to 
conjecture."'*  The, court  will  inquire  into  the  justice  and  extent 
of  the  plaintiff's  demand,  and,  it  seems,  proportion  to  it  the  bail 
marked  by  the  plaintiff  or  his  attorney ;  or  if  no  sufficient  cause  of 
action  be  shown,  the  court  will  discharge  the  property  from  the 
attachment  altogether  ;==''  the  rule  being,  that  whenever,  on  a 
capias,  they  would  order  common  bail,  they  will  dissolve  an  at- 
tachment.""'  For,  in  a  case  of  foreign  attachment,  a  common  ap- 
pearance cannot  be  ordered;  the  defendant,  being  absent,  cannot 
enter  a  common  appearance,  or  give  a  warrant  of  attorney  for  that 
purpose ;  therefore,  all  that  can  be  done,  when  no  cause  of  action 
is  shown,  is  to  dissolve  the  attachment.^'' 

The  affidavit  of  the  cause  of  action  may  be  in  the  form  of  a 
statement  of  claim  signed  by  the  plaintiff's  attorney,  provided  it 
be  verified  by  the  affidavit  of  the  plaintiff,  or,  in  the  case  of  a  cor- 
poration by  a  duly  authorized  officer.^''  In  First  Nat.  Bank  of 
Omaha  v.  Crosby  "'*^  the  court  said:  "It  is  not  required  that  the 
plaintiff's  statement  should  set  out  all  the  judicial  facts.  This 
may  be  required  in  an  affidavit  to  show  cause  of  action,  but  the 
absence  of  such  facts  from  the  statement  is  not  alone  sufficient  to 

292  Megee  v.  Beirne,  39  Pa.  50. 

293  Brewster's  Prac,  Vol.  i,  85;  Megee  v.  Beirne,  39  Pa.  50;  Albany 
Ins.  Co.  V.  Whitney,  70  Pa.  248. 

294  Shreve  v.  Young,  District  Court,  Phila.,  25  Nov.,  1848. 
29s    Vienne  v.  McCarty,  I  Dall.  154.    Serg.  on  Att.  139. 

296  Miltenberger  v.  Lloyd,  2  Dall.  79. 

297  Vienne  v.  McCarty,  i  Dall.  155  n.  A  foreign  attachment  is  never 
dissolved  by  the  entry  of  a  common  appearance;  if  this  could  be  done, 
the  intention  of  the  statute  giving  this  remedy  against  non-resident  debtors 
woiild  be  entirely  frustrated ;  hence,  if  the  plaintiff  cannot  show  sufficient 
cause  of  action,  the  attachment  is  dissolved.  Hailman  v.  Wilson,  i  Clark 
193- 

298  Geigy  Analine  &  Extract  Co.  v.  Fries-Harley  Co.,  17  Dist.  239. 
298a    179  Pa.  63.    "The  affidavit  to  support  the  writ  need  not  state  the 

cause  of  action  with  that  particularity  that  would  be  necessary  to  sustain 
a  declaration  as  pleading  against  demurrer."  Scott,  J.,  F.  H.  Clement  & 
Co.  V.  Didier  March  Co.,  22  Dist.  731,  732. 
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prevent  judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
which  the  existence  of  such  facts  is  not  denied." 

The  affidavit  is  subject  to  the  same  rules  as  to  particularity  and 
certainty  as  an  affidavit  to  hold  to  bail.''®^  It  should  contain  a 
perspicuous  statement  of  the  contract  and  its  terms  f°°  also  facts 
essential  to  the  court's  jurisdiction  to  compel  attendance.^"^  It 
should  also  contain  an  allegation  that  the  affiant  expects  to  be  able 
to  prove  averments  that  are  made  on  information.^"^  If  the  de- 
fendant is  a  non-resident,  this  fact  should  be  averred  f°^  of  course 
a  legal  claim  must  be  set  forth,'"*  and  if  it  relates  to  a  partnership, 
the  names  of  the  individual  partners  should  be  disclosed.'"^  The 
plaintiff  may  make  his  affidavit  before  the  mayor  of  a  city  in  an- 
other state  who  affixes  the  city's  seal.'"* 

Again,  if  an  affidavit  is  filed  in  answer  to  a  rule  to  show  cause 
of  action  in  a  foreign  attachment,  it  should  contain  explicit  and 
positive  language  setting  forth  the  facts  constituting  the  reasons 
for  the  plaintiff's  demand.'"^ 

b.    Amendment  of  affidavit. (m) 

Formerly  a  defective  affidavit  could  not  be  amended  and  thus 
save  the  writ,'"'  and  the  attachment  was  dissolved.'""  It  was 
therefore  dissolved  whenever  the  affidavit  failed  to  mention  the 
defendant's  name,   or  contained  a  material  unnoted  interlinea- 

m   I  Vale  1949. 

299  Sparry  v.  OUie,  IS  Dist.  623. 

300  International  Oil  Works  v.  Wells,  7  C.  C.  271. 

301  Hallowell  v.  Tenny  Canning  Co.,  16  Super.  Ct  60. 

302  Sperry  v.  Ollie,  15  Dist.  623. 

303  Gray  v.  Hanf  Optical  Co.,  8  Del.  255;  HoUister  v.  Crossland,  12 
Dist.  629;  James  v.  Tenny,  23  C.  C.  400;  Shumway  v.  Webster,  24  W.  N. 
C.  336;   Sperry  v.  Ollie,  15  Dist.  623. 

304  Gray  v.  Hanf  Optical  Co.,  8  Del.  255. 

305  Hoflfman  v.  Faulk,  5  Dist.  774.  And  if  this  is  not  done,  the  affidavit 
should  be  quashed.  Ibid.  An  affidavit  is  insufficient  which  alleges  that  the 
defendant  fraudulently  contracted  the  debt  "by  falsely  representing,"  but 
without  stating  what  he  represented.    Lit  v.  Williams,  15  Dist.  24. 

306  Wood  V.  Watkins,  40  Pa.  458. 

307  Lowry  V.  Van  Hook,  2  Luz.  L.  Ob.  220;  McCuUey  v.  Chisholm,  19 
Phila.  337. 

308  See  Sagree  v.  Rudderow,  I  C.  C.  373;  also  McCulIey  v.  Chis- 
holm, 19  Phila.  337. 

309  Ibid;  Jacobs  v.  Tichenor,  27  W.  N.  C.  35. 
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tion  ;^"  likewise  if  the  affidavit  was  ambiguous  and  dependant  on 
conjecture  and  inference  to  complete  a  good  cause  pf  action.^" 
The  attachment  was  also  dissolved  on  motion  by  the  garnishee  if 
the  affidavit  .failed  to  set  forth  the  defendant's  non-residence."^ 

While  this  practice  is  perhaps  still  continued  in  some  counties, 
it  is  not  the  better  nor  more  general  one,  as  will  be  seen  from  the 
review  of  the  cases  by  President  Judge  Rice  in  Hollowell,  v. 
Tenney  Canning  Co.^^*  In  accordance  with  this  opinion,  a  plain- 
tiff in  foreign  attachment  proceedings  may  amend  his  affidavit  by 
striking  out  the  name  of  one  of  two  defendants  after  the  attach- 
ment of  the  property,  giving  a  bond  and  dissolving  the  attach- 
ment.^^* 

An  entry  of  general  appearance,  however,  waives  any  defect  in 
the  affidavit.^^^  And  so  will  the  irregularity  in  drawing  the  affi- 
davit under  the  fraudulent  debtors'  attachment  act  instead  of 
under  the  non-resident  attachment  act  be  waived  by  the  defend- 
ant's appearance  and  a  defense  on  the  merits,  and  judgment  will  be 
affirmed  on  certiorari.'^® 

Nevertheless  it  is  held  to  be  bad  practice  to  file  a  supplemental 
affidavit  of  the  cause  of  action  in  a  foreign  attachment  without 
leave  of  court;  and  the  consideration  of  the' averments  of  such 
an  affidavit,  on  a  rule  to  dissolve,  is  ex  gratia.'^' 

c.    Who  may  take  the  rule. 

Either  the  defendant  or  the  garnishee  may  rule  the  plaintiff  to 
show  his  cause  of  action.'^*  It  was,  at  one  time,  held,  that  a  rule 
to  show  cause  of  action  must  be  moved  for,  at  the  first  term,'^' 
but  the  strictness  of  this  rule  has  since  been  relaxed ;  and  it  seems 
now  to  be  settled,  that  such  motion  may  be  made,  at  any  time  be- 
fore the  third  term,  at  which  the  plaintiff  is  entitled  to  judg- 
ment.'^"   This  is  a  proceeding  against  an  absent  defendant ;   his 
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property  may  be  seized,  and  kept  from  his  possession  and  enjoy- 
ment, without  the  shadow  of  a  cause  of  action,  unless  the  courts 
are  liberal  in  affording  an  opportunity  for  examination;  either 
from  the  distance  of  his  place  of  residence,  or  the  negligence  of 
the  garnishee,  notice  of  the  proceeding  may  not  reach  him  until 
long  after  the  expiration  of  the  first  term.'^^  It  is  equally  well 
settled,  however,  that  it  is  too  late,  at  the  third  term,  and  after 
judgment.^^^  This  rule  is  granted,  of  course,  returnable  at  a  cer- 
tain day,  which  the  court  fixes,  and  is  put  down  on  the  motion-list 
for  that  day ;  when  called,  the  plaintiff  must  be  prepared  with  his 
affidavit  of  the  cause  of  action.'^^  If  that  be  sufficient,  and  the 
court  approve  of  the  amount  of  bail  demanded  (if  it  do  not,  it  will 
prescribe  the  amount),  the  rule  will  be  discharged,  and  bail  abso- 
lute must  be  given,  before  any  dissolution  of  the  attachrnent  can 
be  had ;  should,  on  the  other  hand,  the  affidavit  be  held  .insufficient 
(and  supplementary  affidavits  are  not  permitted ),^^*  the  court  will 
make  the  rule  absolute,  and  the  attachment  will  be  dissolved. 

The  garnishee  may  take  a  rule  to  show  cause  of  action  and  why 
the  writ  should  not  be  dissolved. '^^  But  if  the  defendant  has  ap- 
peared the  garnishee  cannot  call  on  the  plaintiff  to  show  his  cause 
of  action.^''^ 

d.    Original  cause  of  action  cannot  be  amended. 

While  the  affidavit  of  the  cause  of  action  in  a  foreign  attach- 
ment may  be  amended  at  the  hearing  of  a  rule  to  show  cause  of 
action,^^^  the  original  cause  of  action  cannot  be  amended  after  the 
bond  has  been  filed  by  introducing  a  new  cause  of  action,  or  by 
substituting  a  different  measure  of  damages.'^^  Thus,  in  a  for- 
eign attachment  against  a  broker  by  his  customer  the  plaintiff  in. 
his  original  affidavit  of  cause  of  action  claimed  the  difference  be- 

321  Morris  v.  Turner,  3  Clark  424. 

322  Whiteside  v.  Oakman,  i  Dall.  294;  Penman  v.  Gardiner,  4  Yeates 
6;  Manuel  v.  Mississippi  and  Albama  Railroad  Co.,  2  Miles  398;  Morris 
V.  Turner,  3  Clark  424;   Hill  v.  Fellows,  3  Luz.  L.  R.  246. 

323  As  we  have  seen,  §i7a,  in  an  action  ex  delicto,  an  affidavit  of  the 
cause  of  action  must  be  filed,  before  the  issuing  of  the  writ. 

324  Eldridge  v.  Robinson,  4  S.  &  R.  548.  Nor  is  the  affidavit  amend- 
able.   Mylert  v.  White,  i  W.  N.  C.  626. 

325  Barnes  v.  Anchor  Line,  6  C.  C.  11. 

326  Sisk  v.  Kenyon,  2  Chester  422. 

327  Geigy  Analine  &  Extract  Co.  v.  Fries-Harley  Co.,  17  Dist.  239. 

328  Commonwealth  v.  Baxter,  235  Pa.  179. 
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tween  the  purchase  price  of  stocks  and  the  highest  price  at  which 
they  sold  prior  to  the  filing  of  his  statement.  Subsequently  he 
amended  his  claim  to  recover  on  the  basis  of  the  highest  selling 
price  to  the  time  of  trial.  The  sureties  were  not  bound  by  the 
amendment.'^' 

Notwithstanding  the  above  rule  if  a  proceeding  in  account  ren- 
der is  b^un  by  foreign  attachment,  the  court  may  make  absolute 
a  rule  permitting  an  amendment  of  the  form  of  action  and  allow- 
ing the  plaintiff  to  file  a  bill  in  equity  with  the  same  effect  as  if 
the  original  proceeding  had  been  begun  in  this  manner.^^"  Again, 
when  a  writ  of  foreign  attachment  has  been  allowed  in  equity  pro- 
ceedings, it  will  not  be  dissolved  on  the  filing  by  the  defendant  of 
a  formal  answer.*'^ 

e.    Notice  of  filing  statements. 

Notice  of  filing  statements  under  the  act  of  1887  may  be  served 
on  an  attorney  of  record  where  the  rule  of  court  provides  that  all 
notices  and  papers  may  be  served  on  such  attorney.'^''  By  the  act 
of  1897,°''  "If  the  plaintiff  or  plaintiffs  in  any  foreign  attachment 
now  issued  or  hereafter  to  be  issued  out  of  any  court  of  record  in 
this  commonwealth  shall  not,  within  one  year  after  the  issuance 
of  the  writ,  file  a  statement  of  his  or  their  cause  of  action,  such 
writ  shall  thereby  abate  without  any  further  action  by  the  de- 
fendant or  garnishee,  and  the  lien  of  said  attachment  upon  the 
goods,  chattels,  lands  and  tenements,  rights  and  credits  of  the  de- 
fendant, in  the  hands  of  the  garnishees  shall  thereupon  cease." 

18.    Dissolution  of  attachment,  (n) 

If  the  defendant,  at  any  time  before  payment  of  the  money,  put 
in  and  perfect  bail  absolute,  in  double  the  amount  in  controversy, 
as  nearly  as  may  be  ascertained  with  one  or  more  sufficient  sure- 
ties, conditioned  for  the  payment  of  the  debt,  interest  and  costs 
that  may  be  recovered ;  or  if  he  pay  a  like  sum  into  court,  to  abide 
the  event  of  the  suit,  the  attachment,  and  all  proceedings  thereon 

n    I  Vale  1863. 

329  Ibid. 

330  Crowe  V.  Davis,  33  W.  N.  C.  552.  See  Pliila.  &  Reading  R.  Co. 
V.  Snowden,  166  Pa.  236. 

331  Stewart  v.  Parnell,  8  C.  C.  604. 

332  Praun  v.  Miller,  3  Dist.  536. 

333  Act  May  12,  P.  L.  162,  2  Purd.  §39,  p.  1727;  Seymour  v.  Fulton,  9 
Dist.  611. 
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may  be  dissolved.^'*  If,  however,  either  his  real  or  personal 
property  have  been  sold,  under  the  attachment,  such  dissolution 
will  not  affect  the  title  of  the  purchaser,  but  the  proceeds  of  sale 
are  to  be  restored  to  the  defendant.^''  And  under  the  act  of  1874, 
where  the  holder  of  a  warehouse-receipt,  bill  of  lading,  or  other 
voucher  transferable  by  indorsement  or  delivery,  is  made  gar- 
nishee, he  may  dissolve  the  attachment  by  giving  security  for  the 
payment  to  the  attaching-creditor  of  the  proceeds  of  the  goods, 
after  deducting  his  advances,  and  all  prior  liens  thereon,  in  case 
the  plaintiff  should  recover.''^  An  attachment  can  only  be  dis- 
solved, on  giving  security,  as  provided  by  the  statute  f"  it  is  not 
dissolved,  by  an  appearance  for  the  purpose  of  taking  defence.^'* 
The  death  of  the  defendant,  after  judgment,  does  not  dissolve  the 
attachment,  since  his  representatives  may  have  a  scire  facias  ad 
disprobandum  debitum  f^^  but  it  has  never  been  doubted,  that  the 
defendant's  death,  before  final  judgment,  dissolves  an  attach- 
ment;'*" and  it  seems,  this  effect  is  not  prevented,  by  the  entry  of 
an  interlocutory  judgment,  since  there  is  no  longer  any  proper 
party  in  court,  and  the  executors  are  not  liable  to  this  process.'*^ 
And  a  foreign  attachment  against  a  corporation  is  dissolved,  by  a 
judicial  decree  of  forfeiture  of  its  charter,  before  judgment,  of 
which  the  garnishee  may  avail  himself  by  plea,  notwithstanding  a 
judgment  against  the  defendant  by  default ;  and  such  attachment 
is  not  reinstated,  by  an  appeal  from  the  decree  (which  does  not 
operate  as  a  supersedeas) ,  and  a  subsequent  reversal  by  the  appel- 

334  Acts  13  June,  1836,  §62,  2  Purd.  §35,  p.  172S,  and  20  March,  1845,  P. 
L.  189,  2  Purd.  §36,  p.  1726.  The  liability  of  the  surety  is  commensurate 
with  the  amount  of  his  recognizance.  Fetterman  v.  Hopkins,  5  W.  539. 
The  Philadelphia  rule  of  court  requires  that  written  notice  shall  be  given 
to  the  plaintiff  or  his  attorney,  of  the  time  and  place  of  entering  security 
to  dissolve  the  attachment,  in  order  that  he  may  have  an  opportunity  of 
excepting  to  the  sufficiency  thereof.    Rule  21,  p.  7. 

335  Act  of  1836,  §63,  2  Purd.  §37,  P-  1726. 

336  Act  13  June,  1874.  P.  L.  285,  i  Purd.  §7,  p.  395- 

337  Weber  v.  Carter,  i  Phila.  221. 

338  Littell  v.  Scranton  Gas  and  Water  Co.,  42  Pa.  500. 

339  Fitch  v.  Ross,  4  S.  &  R.  557- 

340  Reynolds  v.  Nesbit,  196  Pa.  636;  Willing  v.  Bleeker,  2  S.  &  R. 
224;  Farmers  &  Mechanics'  Bank  v.  Little,  8  W.  &  S.  207;  Hays  v.  Ly- 
coming Fire  Insurance  Co.,  99  Pa.  621. 

341  Ludlow  v.  Bingham,  4  Dall.  60;  Farmers  and  Mechanics'  Bank  v. 
Little,  8  W.  &  S.  219. 
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late  tribunal,  because  made  for  erroneous  reasons,  but  making  a 
like  decree  of  forfeiture.^*'' 

Since  the  act  to  abolish  imprisonment  for  debt,  an  attachment 
cannot  be  dissolved  by  the  entry  of  special  bail.^*^  The  court  will 
dissolve  a  foreign  attachment  which  plainly  will  be  fruitless  and 
stands  in  the  way  of  prior  lien  creditors  ;'**  or  if  the  plaintiff  does 
not  show  a  sufficient  cause  of  action.^"  A  foreign  attachment 
against  an  insolvent  defendant,  against  whom  bankruptcy  pro- 
ceedings are  pending,  will  be  dissolved  vmder  the  national  bank- 
ruptcy law.=*^  The  defendant's  death  before  final  judgment  also 
works  a  dissolution  f"  also  proof  that  he  was  in  the  county  at  the 
time  of  service  and  subsequently;^**  also  if  the  affidavit  filed  in 
answer  to  a  rule  to  show  cause  of  action  and  why  the  writ  should 
not  be  dissolved,  is  vague  and  incomplete;'**  also  when  the  gar- 
nishee on  oath  denies  liability  and  the  plaintiff  replies  by  an  in- 
definite affidavit  f^"  also  on  motion  of  the  garnishee  if  the  affidavit 
of  the  cause  of  action  fails  to  set  forth  the  defendant's  non-resi- 
dence.'^^  A  writ  may  be  quashed  on  proof  of  facts  not  declared 
by  the  record.^^^  Also,  if  after  the  dissolution  of  a  first  attach- 
ment a  second  one  is  issued  without  leave,  it  will  be  dissolved  and 
the  writ  be  quashed  for  it  is  res  adjudicata.'°'  A  suit  was  brought 
by  plaintiffs  against  defendants  in  New  York  in  which  only  one 
of  the  defendants  was  served  and  who  alone  appeared,  but  judg- 
ment was  rendered  against  both.  It  was  held  that  the  plaintiffs  had 
a  right  to  sue  the  defendant  who  had  not  been  served  and  that 
the  attachment  could  not  be  dissolved.'^* 

342  Farmers'  &  Mech.  Bank  v.  Little,  8  W.  &  S.  207. 

343  Duffy  V.  Owings,  i  Clark  33. 

344  GrofI  V.  Boring,  13  Lane.  Bar  143. 

345  Nicoll  V.  McCafifrey,  i  Super.  Ct.  187. 

346  Keeler  v.  Fort  Wayne  Electric  Co.,  23  C.  C.  637. 

347  Reynolds  v.  Nesbitt,  ig6  Pa.  636. 

348  Van  Dyke  v.  Macaulay,  4  Dauphin  194. 

349  Blair  v.  Osborne,  17  C.  C.  545-  A  praecipe  for  foreign  attachment 
was  filed  and  with  it  a  statement  of  the  cause  of  action.  The  officer  before 
whom  the  affidavit  was  made  neglected  to  sign  the  jurat.  It  was  held;,  on 
a  motion  to  dissolve,  that  the  affidavit  could  be  amended  by  permitting  the 
officer  to  sign  the  jurat.    Maxwell  v.  Haskell,  39  C.  C.  524. 

350  Givin  v.  First  Nat.  Bank  of  Altoona,  2  Blair  343. 

351  Gibney  v.  Pa.  Motor  Car  Co.,  13  Dist.  287. 

352  Nicoll  v.  McCaffrey,  i  Super.  Ct.  187. 

353  Graham'  v.  Canton  &  W.  R.  Co.,  26  W.  N.  C.  203. 

354  Victor  v.  Abrams,  13  C.  C.  298. 
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On  the  other  hand  the  writ  will  not  be  dissolved  or  set  aside 
because  the  title  to  the  property  is  disputed  f^^  nor  quashed  on  a 
motion  based  on  the  garnishee's  affidavit  that  the  defendant  does 
not  owe  the  debt  demanded  f^^  nor  quashed  because  the  plaintiff 
served  a  copy  of  the  statement  and  a  rule  to  arbitrate  on  the  de- 
fendant's agent ;'°'  nor  on  an  allegation  dehors  the  record  that  a 
receiver  of  a  foreign  corporation  had  been  appointed  in  Tennessee 
prior  to  the  attachment  proceedings  ;'°^  nor  after  a  lapse  of  four 
years  from  the  giving  of  a  bond  to  dissolve  the  writ  without  show- 
ing sufficient  cause  for  the  delay.^^^ 

A  rule  to  dissolve  a  foreign  attachment  cannot  be  taken  by  a 
defendant  who  has  not  appeared  f^°  nor  will  the  writ  be  quashed 
if  he  has  not  appeared  and  appears  nowhere  on  the  face  of  the 
record.^*^  And  after  entering  a  general  appearance  and  subse- 
quently taking  a  rule  to  show  cause  why  the  attachment  should 
not  be  dissolved  for  want  of  a  sufficient  affidavit  of  a  cause  of  ac- 
tion, the  effect  of  the  general  appearance  is  to  waive  any  defects 
in  the  affidavit  and  the  case  should  proceed  as  if  begun  by  sum- 
mons, the  attachment  still  holding  its  lien.  In  such  a  case  it  is  not 
needful  to  consider  the  sufficiency  of  the  affidavit  containing  the 
cause  of  action.^*^ 

The  giving  of  bail  to  dissolve  amounts  to  an  appearance  by  the 
defendant,^^^  and  especially  the  entry  by  the  defendant's  counsel 
of  a  rule  on  the  plaintiff  to  show  cause  of  action  and  why  the  at- 
tachment should  not  be  dissolved  and  signing  his  name  to  the  prae- 
cipe as  counsel  for  the  defendant.^^*  But  the  signing  of  an  order 
for  taking  depositions  as  attorney  for  the  defendant  cannot  be 
taken  as  a  general  appearance.'"^ 

Concerning  the  introduction  of  evidence,  it  is  held  that  the 

355  Hildreth  v.  Kepner,  11  Dist.,  789;  McNutt  v.  Bushman,  21  Lane. 
L.  Rev.  345. 

356  Dempsey  v.  Petersburg  Stock  &  Fire  Ins.  Co.,  28  Super.  Ct.  633. 

357  Diener  v.  Wopsonnock  Hotel  Co.,  23  C.  C.  376. 

358  Vogt'v.  Covenant  B.  & X.  Association,  7  Dist.  768. 

359  Reading  Trust  Co.  v.  Manning,  14  Lane.  L.  Rev.  20. 

360  Crowe  V.  Davis,  33  W.  N.  C.  103 ;   Singerly  v.  Dewees,  6  Dist.  92. 

361  Singerly  v.  Dewees,  6  Dist.  92. 

362  Borough  of  Lansford  v.  Jones,  S  Dist.  483;  Black  v.  Brown,  15 
Dist.  192 ;  Sisk  &  Co.  v.  Kenyon  &  Co.,  2  Chester  422.  „i 

363  Bellah  v.  Poole,  8  Del.  292. 

364  Pain's  Pyro-Spectacle  Co.  v.  Lincoln  Park  Co.,  6  Dist.  93. 

365  Turner  v.  Larkin,  12  Super.  Ct.  284. 
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plaintiff  cannot  be  examined  nor  can  counter  affidavits  be  read  on 
a  rule  to  show  cause  of  action.'*"  On  a  rule  to  dissolve  and  quash 
because  the  defendant  resides  within  the  state,  the  court  will  not 
pass  on  the  merits  without  testimony,'*'  and  the  burden  of  proving 
the  defendant's  non-residence  is  on  the  plaintiff.'*'  And  the  mere 
fact  that  a  man  resides  in  a  different  place  from  that  in  which  he 
has  been  domiciled  does  not  of  necessity  show  that  he  has  elected 
that  place  as  his  permanent  home.'"'  The  garnishee  also  may 
raise  the  question  of  the  defendant's  residence  at  the  trial  after 
pleading  to  the  merits  of  the  case.""  Again,  on  a  rule  to  dissolve 
a  foreign  attachment  the  court  cannot  determine  whether  or  not 
the  debt  is  due,  or  whether  a  conveyance  to  a  third  party  before 
the  attachment  was  without  consideration  and  fraudulent."^ 
Furthermore  it  is  irregular  to  dissolve  an  attachment  on  the  alle- 
gation that  a  third  person  is  entitled  to  the  fund,  for  such  a  ques- 
tion cannot  be  determined  on  a  summary  application."^ 

Who  can  move  to  dissolve?  An  adverse  claiment  of  the  goods 
attached  cannot  make  such  a  motion ;"'  but  a  garnishee  may  move 
to  have  the  attachment  dissolved  for  an  irregularity  apparent  on 
the  record."* 

The  bond  of  the  garnishee  to  dissolve  the  attachment  should  be 
given  to  the  sheriff,  not-  to  the  plaintiff,""  and  doubtless  falls  with 
the  dissolution  of  the  attachment  as  in  the  case  of  a  bond  given  by 
the  defendant  under  the  fraudulent  attachment  act  of  1869."* 
Said  Chief  Justice  Mercur  in  applying  that  act:  "If  the  fraud 
averred  is  not  sufficiently  proved,  the  attachment  falls.     When  it 

366  NicoU  V.  McCaffrey,  I  Super.  Ct.  187;  Falk  v.  Wurzburger,  3  Kulp 
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375  Reis  v.  Junker,  9  W.  N.  C.  926;  Reading  Trust  Co.  v.  Manning,  14 
Lane.  L.  Rev.  20. 

376  Act  March  17,  P.  L.  8. 
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does  fall  the  plaintiff  loses  all  the  security  which  he  temporarily 
held  thereunder.  Whether  that  security  existed  by  virtue  of  the 
writ  of  attachment  alone  or  by  the  superadded  bond  of  the  de- 
fendant and  his  sureties  based  thereon,  a  dissolution  of  the  attach- 
ment strikes  down  the  security."'^^  And  when  a  foreign  attach- 
ment is  dissolved  by  the  defendant's  appearance  and  his  giving 
bail  as  provided  by  the  statute,  the  effect  is  to  dissolve  a  judgment 
by  default  previously  obtained  against  the  defendant  together 
with  the  attachment  and  all  proceedings  therein. ^^* 

When  the  attachment  is  dissolved  on  the  ground  that  the  de- 
fendant is  an  inhabitant  of  the  state,  the  suit  may  proceed  as  if 
begun  by  summons.^'* 

A  defendant  has  a  year  and  a  day  in  which  to  file  an  affidavit 
of  defense  and  disprove  the  claim.^'"  If  an  attachment  is  made 
returnable  to  a  July  term  (of  only  one  day)  a  motion  to  dissolve 
is  in  time  at  the  December  term.^*^  And  a  rule  of  court  that  if  a 
scire  facias  is  not  issued  against  the  garnishee  within  six  months 
after  the  judgment  the  attachment  will  be  dissolved,  will  not  be 
en,forced  when  the  delay  was  caused  by  the  plaintiff's  counsel.'*'' 

"On  an  appeal  from  an  order  dissolving  an  attachment  on  a  rule 
to  show  cause  of  action  standing  alone,  and  the  proceedings  being 
otherwise  regular,  it  is  to  be  presumed  that  the  court  based  its  ac- 
tion solely  on  the  insufficiency  of  the  affidavit  of  cause  of  action. 
On  the  hearing  of  such  rule,  nothing  else  could  properly  enter 
into  the  adjudication,  and  therefore  it  is  presumed  that  nothing 
else  did.  It  is  a  decision  upon  a  question  of  law,  which  appears 
on  the  record,  and  is,  therefore  reviewable."'*' 

19.    Sale  of  perishable  property. 

Where  the  goods  attached  are  of  a  perishable  or  chargeable  na- 
ture, the  court,  on  the  same  being  shown,  will,  on  motion,  order 
them  to  be  sold.'**  Thus,  where  the  defendant's  interest  in  a 
shallop  was  attached,  the  court  made  an  order,  at  the  first  term, 
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after  the  filling  of  a  positive  affidavit  of  the  debt,  that  the  shallop 
should  be  sold  as  a  chargeable  commodity.^*^  The  proceeds,  in 
such  case,  are  paid  into  court,  and  the  plaintiff  cannot  have  an 
order  to  take  the  same  out  of  court,  until  after  final  judgment 
against  the  garnishee ;''®  the  court  says — "the  remedy  by  foreign 
attachment  is  frequently  a  harsh  and  injurious  one,  and  we  do  not 
feel  disposed  to  smooth  the  plaintiff's  way,  by  depriving  the  absent 
defendant  of  even  the  least  of  his  legal  rights."^^'  But  after  judg- 
ment against  the  garnishee,  the  court  will  order  the  proceeds  to  be 
paid  to  the  plaintiff,  on  giving  recognizance  to  restore.^'*  Where 
the  goods  attached  are  ordered  to  be  sold  as  perishable  or  charge- 
able, the  title  of  the  purchaser  at  such  sale  is  indefeasible  and  un- 
questionable, whoever  the  former  owner  may  have  been;  the 
order  and  sale  being  a  proceeding  in  rem.^*^  The  Philadelphia 
rule  of  court  provides,  that  no  drder  shall  be  made  for  the  sale  of 
property  seized  on  a  foreign  attachment,  unless  the  plaintiff,  or 
some  other  person  having  knowledge  of  the  facts,  shall  make  affi- 
davit that  the  demand  is  just.^'" 

;  An  order  may  be,  made  for  the  sale  of  attached  property  before 
judgment  when  the. affidavit  shows  that  the  debt  is  just,  that  a  true 
and  accurate  inventory  is  attached  thereto,  and  that  the  property 
is.  perishable. ^,^5,  ,I,f,,!the  property  attached  was  in  the  possession 
of  a  bailee,  and  is  represented  by  bills  of  lading,  it  cannot  be  sold 
without  a.n  ordeir  of  court,  but  after  the  dissolution  of  the  at- 
t^ch^ieht  the  rights  and  powers  of  the  pledgee  of  the  bill  of  lad- 
ihg  are  the  same, as  they  were  before  the  seizure,  subject  only  to 
the  duiv  of  retention  imposed  by  the  bond  given  on  the  dissolu- 
tion of  the  attachment.''^  If  the  property  is  claimed  by  a  third 
party  he  should  proceed  by  the  interpleader  law,  and  a  rule  to  dis- 
solve ,th&a,ttachment  will  be  postponed  for  such  proceedings.'^' 
Again,  if  a, liquidating  partner  has  been  summoned  in,  attachment 

,'S8S  '  Oriiil  -■«>,  Chew,  I  Dall!  379.  The  word  is  perishable  in  the  printed 
report ;   but  this  is  corrected  in  the  note  to  I  Dall.  I,aws  60. 

386  Tredway  v.  Stanton, ,  i  Miles  388. 

387  Ibid.,  391. 

388  Jones  V.  Hill,  2  Miles  75.  .  , 

389  Megee  v.  Beirne,  39  Pa.  50. 

390  No.  22,  p.  7. 

_39j  .  B^ker  .v.  Baker,  28  W.  N.  C.  300. 
39S'  Richardson  v.  Nathan,  167  Pa.  513. 
393    Rosenbloom  v.  Boggs,  2  Blair  200. 
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proceedings  against  a  former  partner,  he  should  not  be.required 
to  pay  over  to  him  until  the  determination  of  the  attachment,  un- 
less protected  by  a  bond  of  indemnity.'**  It  need  not  be  added 
that  in  foreign  attachment  the  court  cannot  enforce  the  transfer 
of  stock  attached  to  the  attaching  creditor.'*" 

20.    Effect  of  attachment,  (o) 

a.    Priority. 

The  act  of  assembly  provides,  that  the  goods  and  effects  of  the 
defendant  in  the  attachment,  in  the  hands  of  the  garnishee,  shall, 
after  service,  be  bound  by  such  writ.'*^  There  is  np  priority  be- 
tween several  writs  of  foreign  attachment,  served  or  levied  on  the 
same  day  upon  real  or  personal  estate;'*^  they  are  to  be  paid  pro 
rata  out  of  the  proceeds  of  the  goods.'**  A  foreign  attachment 
issued  subsequent  to  an  assignment  for  the  benefit  of  creditors, 
though  prior  to  the  recording  of  it  in  a  county  where  the  goods 
are  found,  has  priority  over  the  assignment  ;'**  but  it  does  not  lie 
after  such  an  assignment  and  notice  thereof  to  the  plaintiff.*""  In 
such  a  case  therefore  the  assignee  will  be  allowed  to  intervene  pro 
interesse  suo.*°^  Nor  can  a  resident  of  a  foreign  state  obtain,  by 
a  writ  of  foreign  attachment  in  this  state  a  preference  over  an  as- 
signment for  creditors  of  the  estate  of  a  citizen  of  another  foreign 
state. *°^  The  act  of  1855*°'  does  not  give  priority  to  such  foreign 
attachment,  as  it  was  passed  for  the  protection  solely  of  the  do- 
mestic creditors.*"*  Furthermore  an  assignment  for  creditors  in 
this  state  passes  the  title  to  personal  property  elsewhere,  and  a 
creditor  who  has  subsequently  issued  a  foreign  attachment  in  an- 

o    I  Vale  2002. 

394  Lyons  V.  Lyons,  207  Pa.  7. 

395  Gardiner  v.  Bank  of  Pennsylvania,  4  Yeates  377. 

396  Act  of  1836,  §50,  2  Purd.  §18,  p.  1719. 

397  Long's  Appeal,  23  Pa.  297. 

398  Yelverton  v.  Burton,  26  Pa.  351. 

399  Steel  V.  Goodwin,  114  Pa.  228. 

400  Roberts  v.  Emmens,,  I  Lack.  Jur.  46;  Thistle  Mills  v.  Watson,  19 
Phila.  421. 

401  Roberts  v.  Enimens,  i  Lack.  Jur.  46. 

402  Long  V.  Girdwood,  150  Pa.  413;  Wing  v.  Bradner,  162  Pa,  72; 
Bacon  v.  Home,  123  Pa.  452;  Lowry  v.  Hall,  2  W.  &  S.  129;  Merrick's 
Estate,  s  W.  &  S.  9. 

403  Act  May  3,  P.  L.  41S,  2  Purd.  §17,  p.  1903. 

404  Long  V.  Girdwood,  ISO  Pa.  413.  .  ,.:-i 
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other  state  will  be  enjoined  from  levying  an  execution  on  the  as- 
signor's property  existing  in  that  state.*"^  When,  therefore  for- 
eign attachment  is  brought  after  an  assignment  for  the  benefit  of 
creditors  of  which  the  plaintiff  has  notice,  and  an  appearance  is 
entered  and  judgment  is  obtained,  the  plaintiff  does  not  acquire 
any  priority  of  lien  on  the  property  attached,  as  the  title  has  al- 
ready passed  to  the  assignee.*''^ 

A  foreign  attachment  duly  served  and  levied  has  priority  over 
ordinary  writs  of  execution  issued  later  on  the  same  day.*"'  And 
if  a  judgment  is  stricken  off  and  a  new  judgment  is  subsequently 
entered  in  compliance  with  the  act  of  1889,*°*  providing  that  the 
plaintiff  at  and  after  the  third  term  of  the  court  after  the  execution 
of  the  writ  shall  take  judgment  against  the  defendant  for  default 
of  appearance  unless  the  attachment  has  been  dissolved,  provided 
that  the  plaintiff  fifteen  days  prior  to  the  entry  of  judgment  has 
filed  his  declaration — the  lien  of  the  attachment  is  not  postponed 
to  a  subsequent  time.*"'  Writs  of  foreign  attachment  and  attach- 
ment executions  are  only  liens  from  the  time  of  service,  while  an 
attachment  under  the  act  of  1869,*^°  at  least  is  as  between  succes- 
sive writs  under  that  act  a  lien  from  the  time  the  writ  is  put  into 
the  hands  of  the  officer  for  service.*^^  Real  estate  on  which  a 
writ  of  foreigri  attachment  is  executed  is  bound  from  the  time  of 
its  execution,  and  the  prothonotary's  failure  to  enter  in  the  judg- 
ment docket  the  names  of  the  parties  with  the  date  of  the  execu- 
tion of  the  Avrit  and  amount  of  bail  required  as  directed  by  the 
statute  will  not  destroy  the  lien  as  against  a  subsequent  mortgagee 

405  MacDonald  v.  Furbush,  26  W.  R  C.  120. 

406  Wing  V.  Bradner,  162  Pa.  72;  Long  v.  Girdwood,  150  Pa.  413; 
Bacon  v.  Horn,  123  Pa.  452. 

407  Warner's  Appeal,  13  W.  N.  C.  505.  See  Posey's  Estate,  i  Chester 
351- 

408  Act  May  10,  P.  L.  183,  2  Purd.  §20,  p.  1721. 

409  Edison  Electric  Light  Co.  v.  Am.  Electric  Mfg.  Co.,  26  W.  N.  C. 
119. 

410  Act  March  17,  P.  L.  8,  i  Purd.  §98,  p.  260.  See  also  Chap.  11,  Vol. 
I,  p.  364. 

411  Underbill  v.  McManus,  4  Dist.  404;  Peterson  v.  Russell,  9  Super. 
Ct.  332;  Moore  v.  Wilcox,  18  Dist.  519.  An  attachment  execution  served 
on  the  garnishee  after  the  death  of  the  defendant  on  the  same  day  se- 
cures no  lien,  and  on  rule  will  be  set  aside,  the  property  of  the  defendant 
having  been  transferred  the  moment  of  his  death  to  his  personal  repre- 
sentatives.   Moore  v.  Wilcox,  18  Dist.  519. 
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without  notice. *^^  A  levy  by  foreign  attachment  by  a  purchaser 
of  goods  in  a  suit  against  the  seller  operates  as  a  disclaimer  of 
title  in  himself.*'^  And  mortgagees  of  personalty  who  are  not  in 
possession  of  the  goods  are  postponed  to  creditors  who  have  ob- 
tained a  lien  by  foreign  attachment.*^*  And  when  a  chose  of  action 
has  been  equitably  assigned,  foreign  attachment  will  not  lie  against 
it  as  the  property  of  the  assignor.*^^  Again,  if  the  plaintiff  does 
not  maintain  his  action,  the  lien  is  not  merged  in  a  judgment  ob- 
tained later  under  the  summons  clause  of  the  writ,  the  attachment 
therefore  will  not  stand.*^®  Lastly  question  of  priority  between 
an  assignment  for  creditors  and  a  writ  of  foreign  attachment  is 
for  tlie  jury.*^'  If  a  garnishee  who  admits  that  he  is  indebted  to 
the  defendant,  but  sets  up  a  mutual  agreement  whereby  the  time 
of  payment  was  extended,  though  without  consideration,  judg- 
ment should  be  entered  for  the  plaintiff.*^*  In  an  attachment  exe- 
cution the  garnishee  in  his  answer  to  interrogations  admitted  that 
he  had  purchased  real  estate  from  the  defendant,  and  had  given 
his  note  for  the  balance  of  the  purchase-money.  He  also  averred 
that  the  note  had  been  transferred  by  the  defendant  to  a  bona  fide 
purchaser  for  value.  He  did  not  give  the  name  of  the  transferee 
which  however,  was  not  specifically  required  by  the  interroga- 
tories.    The  answer  was  deemed  sufficient  to  pr.event  judgment.*" 

b.    Effect  on  executor,  receiver,  etc. 

The  service  of  foreign  attachment  on  an  executor  who  has  not 
taken  on  himself  the  duties  of  his  office,  does  not  bind  a  legacy 
given  by  the  will ;  but  service  on  a  widow  who  is  in  possession  of 
the  land  charged  is  effective.*^"  The  pendency  of  a  foreign  at- 
tachment neither  abates  nor  bars  an  action  against  the  garnishee; 
such  plea  is  only  admissible  to  give  notice  of  the  claim,  in  order 
that  the  judgment  may  be  so  moulded  as  to  protect  the  parties' 

'    412  McLaughlin  v.  Piiillips,  lo  C.  C.  382. 

413  Central  Nat.  Bank  v.  Gallagher,  163  Pa.  456. 

414  Merchants'  Bank  v.  Petersburg  R.  Co.,  4  W.  N.  C.  264. 

415  United  States  v.  Vaughan,  3  Binn.  394;    Canal  Co.  v.  Insurance 
Co.,  2  Phila.  354- 

416  Adams  v.  Bailey,  17  W.  N.  C.  399- 

417  Hilliard  v.  Enders,  196  Pa.  587. 

418  Beyer  v.  Smith,  ^2  Lane.  L.  Rev.  78. 

419  McCullum  V.  Morris  &  Lockhart,  179  Pa.  427. 

420  Williams'  Estate,  i  Leg.  Gaz.  67. 
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rights;"^  it  does  not  prevent  the  recovery  of  a  judgment  against 
the  gamishee.*^^  The  title  of  a  receiver  appointed  in  another 
state  will  prevail  over  that  of  an  attaching-creditor,  who  is  a  citi- 
zen of  such  state;  our  courts  will  recognise  such  appointment, 
unless  his  claims  come  in  conflict  with  the  rights  of  our  citizens  J*''^ 
but  where  the  attaching-creditor  was  a  citizen  of  a  third  state,  it 
was  held,  that  he  was  entitled  to  the  fund,  in  preference  to  the  re- 
ceiver ;*^*  the  plaintiff,  in  such  case,  is  entitled  to  all  the  privileges 
of  one  of  our  own  citizens.*^^ 

c.  Effect  as  between  attaching — creditor  and  garnishee. 

The  attaching-creditor  stands  upon  no  higher  footing  than  his 
debtors  in  relation  to  the  garnishee.  In  Baugh  v.  Kirkpatrick,*='° 
Justice  Agnew  said :  "What  right  would  the  debtor  himself  have 
to  say  to  the  garnishee  'you  shall  not  sell',  without  tendering  him 
his  advances  and  making  him  whole  ?  Even  an  execution  cannot 
be  levied  of  goods  in  pawn  so  as  to  take  them  out  of  the  pawnee's 
possession  without  tendering  him  the  money  for  which  he  holds 
them  in  pledge.  So  here  the  garnishees  as  factors  to  sell  having 
made  advancements  have  a  power  coupled  with  an  interest  which 
was  irrevocable  except  upon  a  tender  of  their  charges."  For  the 
same  reason  the  title  of  the  holder  of  a  bill  of  lading  who  has  a 
lien  for  advances'  is  not  affected  by  an  attachment  issued  at  the 
suit  of  the  shipper's  creditor.*" 

d.  E^ect  on  money  attached. 

Money  received  by  the  garnishee,  after  the  service  of  the  at- 
tachment, is  bound  by  it.*^*  It  embraces  a  claim,  uncertain  at 
the  time  of  service,  but  rendered  certain  at  the  time  of  answer- 
ing the  interrogatories,  and  will  prevail  over  an  intermediate 

421  Kase  V.  Kase,  34  Pa.  128;  Brown  v.  Scott,  51  Pa.  357. 

422  Hampton  v.  Laverty,  i  W.  N.  C.  49;  Shiedt  v.  Lafferty,  I  W.  N.  C 
62 ;  Bank  v.  Marquis,  2  W.  N.  C.  439. 

423  Bagley  v.  Atlantic,  Mississippi  and  Ohio  R.  Co.,  5  W.  N.  C.  263; 
s.  c.  3  W.  N.  C.  457. 

424  Warren  v.  Union  Bank,  7  Phila.  156. 

425  Morgan  V.  Neville,  74  Pa.  52. 

426  54  Pa.  84. 

427  Harrison,  Frazier  &  Co.  v.  Mona,  150  Pa.  481. 

428  Silvergood  v.  Bellas,  8  W.  420.    And  see  Chap.  29,  §194,  Vol.  2,  p. 
1662. 
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assignment  of  it.*^'  The  judgfment  is  a  complete  protection  to 
the  garnishee,  as  against  an  assignee  of  the  claim,  in  the  ab- 
sence of  fraud  or  collusion;""  if,  however,  the  garnishee  omit 
to  set  up  the  assignment,  which  is  known  to  him,  and  pay  to  the 
attaching-creditor,  under  the  judgment  of  a  court  of  another  state, 
this  will  not  protect  him  against  a  bona  fide  assignee  of  the  claim, 
who  is  a  citizen  of  this  state.*'^  An  attachment  of  a  promissory 
note,  not  yet  due,  in  the  hands  of  the  maker,  will  not  prevail 
against  a  bona  fide  indorsee,  before  maturity,  without  notice/" 
A  distinct  parcel  of  goods,  which  comes  into  the  hands  of  the  gar- 
nishee, after  service,  is  not  bound  by  the  attachment/^'  And 
where  a  foreign  attachment  is  served  on  a  common  carrier,  as  gar- 
nishee, and  he  subsequently  receives  from  a  connecting  carrier 
goods  to  be  forwarded,  he  is  not  chargeable  with  notice  that  they 
are  the  property  of  the  consignor ;  the  presumption  of  law  is,  that 
they  belong  to  the  consignee.*'* 

Money  held  by  an  officer  of  the  court  cannot  be  attached,  such 
a  fund  is  not  a  debt  within  the  meaning  of  the  law,  while  the 
officer  is  a  representative  of  the  court  which  cannot  be  gar- 
nisheed.*'"  But  the  fund  can  be  attached  after  the  final  order  of 
the  court  distributing  it  to  the  defendant  in  the  attachment. 
There  is  no  consideration  of  public  policy  requiring  its  exemp- 
tion.*'^ Likewise  where  a  trust  estate  consists  entirely  of  money 
on  deposit  with  a  trust  bank  which  is  also  the  trustee,  and  which 
makes  an  assignment  for  the  benefit  of  creditors,  an  attachment 
will  not  be  granted  to  compel  payment  of  the  trust  estate,  either 
against  the  officers  of  the  bank  or  its  assignee.  "The  effect  of 
granting  an  attachment  against  the  assignee  would  be  to  interfere 
with  the  usual  and  orderly  distribution  of  the  assigned  estate  by 
an  auditor,  and  to  create  much  confusion  and  uncertainty."*'' 

When  money  comes  into  the  possession  of  a  receiver  of  an  in- 

429  Franklin  Fire  Insurance  Co.  v.  West,  8  W.  &  S.  350. 

430  Anderson  v.  Young,  21  Pa.  443. 

431  Noble  V.  Thompson  Oil  Co.,  79  Pa.  354.    This  case  appears  to  have 
been  decided,  on  the  ground  of  collusion. 

432  KieflFer  v.  Ehler,  18  Pa.  388.    See  Chap.  29,  §185,  Vol.  2,  p.  1643. 

433  Pennsylvania  Railroad  Co.  v.  Pennock,  51  Pa.  244. 

434  Bingham  v.  Lamping,  26  Pa.  340. 

435  Mantua  Hall  &  Market  Co.  v.  Brooks,  4  Dist.  5;    McFillan  v. 
Brown,  15  W.  N.  C.  416. 

436  Piper  v.  Piper,  7  Dist.  135. 

437  Palm's  Trust  Estate,  3  Dist.  456. 
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solvent  corporation  appointed  by  the  courts  of  another  state  and 
is  brought  by  the  receiver  into  Pennsylvania  it  cannot  be  attached 
by  a  creditor  of  the  corporation  of  this  state.*'* 

21.    Effect  of  attaching  real  estate,  (p) 

Every  writ  of  attachment,  executed  on  real  estate,  shall  bind 
the  same,  as  against  purchasers  and  mortgagees,  from  the  time  of 
the  execution  thereof ;  and  it  shall  be  the  duty  of  the  sheriff,  to 
file  in  the  office  of  the  prothonotary  of  the  court,  a  description  of 
the  property  attached,  within  five  days  after  he  shall  have  made 
the  attachment,  which  description  shall  be  entered  by  the  pro- 
thonotary upon  his  docket,  and  the  names  of  the  parties,  with  the 
date  of  the  execution  of  the  writ,  and  the  amount  of  bail  required, 
shall  also  be  entered  by  him  upon  his  judgment-docket.*'" 
Though  the  statute  only  mentions  purchasers  and  mortgagees,  the 
attachment  is  equally  available  as  a  lien,  and  binds  the  land,  from 
the  time  of  service,  as  against  subsequent  judgment-creditors.**" 
An  attachment  levied  on  one  tract  of  land,  and  so  returned,  can- 
not be  made  to  affect  another,  by  an  amendment  of  the  return.**^ 

In  every  case  of  a  writ  of  attachment,  executed  on  land,  which 
shall  have  been  demised  for  years  or  otherwise,  with  a  reserva- 
tion of  rent,  the  delivery  of  a  copy  of  the  writ  of  attachment  to 
the  tenant,  shall  have  the  effect  of  sequestering,  in  the  hands  of 
the  latter,  all  such  sums  or  amount  of  rent  as  shall  be  due  at  the 
time  of  the  execution  of  the  writ,  or  that  shall  accrue,  until  the 
execution  against  the  garnishee,  unless  the  attachment  be  sooner 
dissolved.**^  And  the  court  may,  at  any  time  after  the  return  of 
the  attachment,  on  application  by  the  plaintiff,  and  affidavit  of  a 
just  cause  of  action,  issue  a  writ  to  the  sheriff,  requiring  him  to 
collect  and  recover  from  the  tenant  of  the  premises,  all  such  rent 

p    I  Vale  2002. 

438  Somerset  Coal  Co.  v.  Diamond  State  Steel  Co.,  224  Pa.  217 ;  Crops 
V.  Kelley,  83  U.  S.  610;  Pond  v.  Cooke,  45  Conn.  126;  Chicago  &  St.  Paul 
R.  Co.  V.  Keokuk  Northern  Line  Packet  Co.,  108  111.  317.  See  2  Bolles' 
Modern  Law  of  Banking,  §20,  p.  790. 

439  Act  of  1836,  §51,  2  Purd.  §19,  p.  1721. 

440  Schacklett's  Appeal,  14  Pa.  326.  A  foreign  attachment  levied  on 
real  estate  after  its  sale  by  the  sheriff  on  a  Iv.  fa.,  but  before  acknowledg- 
ment of  the  deed  creates  a  valid  lien  on  the  defendant's  property.  Wy- 
socki  V.  Tomoski,  41  C.  C.  471. 

441  Steinmetz  v.  Nixon,  3  Yeates  285. 

'  442    Act  of  1836,  §65,  2  Purd.  §40,  p.  1728. 
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as  shall  have  accrued  at  the  time  of  the  execution  of  the  writ  oi 
attachment,  or  as  may  accrue  thereafter,  until  the  further  order 
of  the  court.**^  No  such  order  can,  however,  be  made,  unless  the 
sheriff  return  that  the  tenant  holds  under  the  defendant  in  the  at- 
tachment.*** Under  such  writ,  the  officer  shall,  by  virtue  thereof, 
proceed,  from  time  to  time,  to  recover  such  rents,  in  like  manner 
and  with  the  like  powers  as  are  or  shall  be  possessed  by  a  land- 
lord, under  the  laws  of  the  commonwealth ;  and  it  shall  be  his  duty, 
forthwith,  on  the  receipt  of  any  moneys  arising  from  the  recovery 
of  such  rents,  to  bring  the  same  into  court  ;**'  such  rents,  when 
paid  into  court,  remain  impounded,  and  a  third  party  cannot  be 
permitted  to  take  the  money  out  of  the  court,  without  a  scire 
facias  against  the  tenant.**^ 

A  foreign  attachment  may  issue  against  real  estate  and  bind  it 
from  the  time  of  its  execution.**'  To  create  a  valid  lien  howevo" 
the  attachment  must  have  been  lawfully  issued  in  strict  accordance 
with  the  statute.***  If  a  tenant  in  possession  is  summoned  as  gar- 
nishee it  should  appear  that  he  is  a  tenant  under  the  defendant  in 
the  foreign  attachment  proceedings.**^  Lease-hold  property,  oil 
wells  and  machinery  can  only  be  attached  as  real  estate  ;*^°  there- 
fore if  they  are  treated  by  the  sheriff  as  personal  property  and  re- 
turned as  taken  into  his  actual  custody,  and  in  serving  a  subse- 
quent foreign  attachment  he  did  not  go  again  to  the  property,  but 
simply  indorse  the  writs  and  served  a  summons  on  the  garnishees, 
the  service  did  not  comply  with  the  statute  and  consequently  did 
not  create  a  lien.*°^  A  judgment-creditor  may  attach  the  rents  of 
property  which  has  been  conveyed  in  trust  for  the  grantor  if  he 
has  contracted  a  debt  subsequent  to  the  conveyance.*^'    A  married 

443  lid.,  §66,  2  Purd.  §41,  p.  1728. 

444  Lambert  v.  Challis,  35  Pa.  156  n ;   Sterrett  v.  Howarth,  76  Pa.  438. 

445  Act  of  1836,  §67,  2  Purd.  §42,  p.  1728. 

446  Shaffer  v.  Raymond,  i  Phila.  91. 

447  Schacklett's  Appeal,  14  Pa.  326;  Hayes  v.  Gillespie,  35  Pa.  iSS; 
McLaughlin  v.  Phillips,  10  C.  C.  382.  But  see  Schall  v.  Rutledge,  i  York 
33;  Good  Roads  Machinery  Co.  v.  Gross,  18  Dist.  668. 

448  Frost  V.  Holmes,  11  W.  N.  C.  442;  Edison  Electric  Light  Co.  v. 
American  Mfg.  Co.,  26  W.  N.  C.  119. 

449  Bryan  v.  Trout,  90  Pa.  492 ;  Hayes  v.  Gillespie,  35  Pa.  155 ;  Falk  v. 
Wurzburger,  3  Kulp  321. 

450  Vandergrift's  Appeal,  83  Pa.  126 

45 1  Ibid. ; 

452  Heermans  v.  Hill,  2  Kulp  14. 
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woman's  note  for  the  purchase-money  of  real  estate  constitutes 
a  good  cause  of  action  in  foreign  attachment  directed  against  the 
land  conveyed,  but  the  attachment  is  bad  when  levied  on  all  the 
property  of  the  wife.*"' 

If  real  estate  in  the  possession  of  a  guardian  is  attached  as  the 
property  of  another  person  than  the  minor,  and,  while  the  attach- 
ment is  pending,  the  guardian  sells  the  property  under  an  agree- 
ment with  the  purchaser  and  the  attaching-creditor  that  the  pur- 
chase-money shall  be  deposited  with  a  stakeholder  to  hold  until 
the  attaching  creditor's  suit  is  determined,  the  guardian  can- 
not sue  the  stakeholder  in  assumpsit  until  that  time  even  though 
the  attaching-creditor  for  many  years  takes  no  action  in  the  at- 
tachment proceedings.*'*  In  such  a  case  where  the  agreement 
provides  that  the  guardian  may  intervene  in  the  attachment  pro- 
ceedings, he  must  either  do  so,  or  compel  the  attaching-creditor 
by  bill  in  equity  to  proceed  to  judgment  before  he  can  institute 
a  suit  against  the  stakeholder.*'" 

23.    Appearance  and  defense. 

As  we  have  seen,  the  defendant  may  appear  to  the  action,  and 
dissolve  the  attachment,  by  the  entry  of  bail  absolute  for  the 
amount  to  be  recovered ;  by  so  doing,  the  plaintiff's  claim  against 
the  fund  is  wholly  defeated  ;*"°  and  the  action  becomes  merely  a 
common-law  remedy,  the  same  as  if  it  had  been  commenced  by  sum- 
mons.*"' It  is  also  provided  by  the  statute,  that  the  defendant, 
instead  of  giving  bail,  may,  at  his  election,  at  any  time  before 

453  Talhelm  v.  Hoover,  4  C.  C.  172- 

454  Fidelity  Ins.,  Trust  &  Safe  Dep.  Co.  v.  Commonwealth  Title  Ins. 
Co.,  166  Pa.  558. 

455  Ibid. 

456  Jackson's  Appeal,  2  Grant  407. 

457  Albany  City  Insurance  Co.  v.  Whitney,  70  Pa.  248.  It  was  held,  in 
one  case,  that  if  the  attachment  be  dissolved,  on  the  ground  that  the  de- 
fendant is  an  inhabitant  of  the  state,  the  suit  may  proceed  as  if  commenced 
by  summons.  Swilkey  v.  Shaibley,  9  Lane.  Bar  114.  But  this  case  does 
not  appear  to  be  law;  the  only  proper  judgment  is,  that  the  writ  be. 
quashed,  i  Dall.  155  n;  and  the  defendant,  by  a  special  appearance  to 
move  to  quash  the  writ  for  irregularity,  does  not  admit  himself  to  be  in 
court.  To  have  that  effect  there  must  be  a  general  appearance.  Brett  v. 
Brown,  13  Abb.  Pr.  (N.  S.)  295.  And  see  Wheeler  v.  Lampman,  14 
Johns.  481 ;  Malcom  v.  Rogers,  i  Cow.  i ;  Large  v.  Bristol  Transporta- 
tion Co.,  2  Ash.  402 ;  Winrow  v.  Raymond,  4  Pa.  501 ;  Crawford  v.  Stew- 
art, 38  Pa.  34;  Bolton  v.  Robinson,  13  S.  &  R.  194. 
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judgment,  cause  an  appearance  to  be  entered  for  him,  and  take 
defence ;  in  which  case,  the  action  shall  proceed  as  if  commenced 
by  summons,  but  the  attachment  shall  continue  to  bind  the  prop- 
erty ;  and  if  judgment  be  rendered  for  the  plaintiff,  it  shall  have 
like  force  and  effect  as  in  other  personal  actions ;  and  after  judg- 
ment on  the  scire  facias  against  the  garnishee,  a  recognisance  to 
restore  is  not  required.*"^  The  effect  is,  to  change  the  nature  of 
the  proceeding  from  one  purely  in  rem,  in  which  the  judgment 
would  be  binding  only  as  to  the  property  attached,  into  a  mixed 
proceeding  in  rem  et  in  personam.^^^ 

458  Act  of  1836,  §64,  2  Purd.  §38,  p.  1727. 

459  BIyler  v.  Kline,  64  Pa.  130;  Dullett  v.  Creighton,  Dist.  Court, 
Phila.,  23  Dec,  1848.  Motion  for  a  rule  for  a  new  trial.  Per  curiam. 
This  case  was  commenced  by  foreign  attachment.  Upon  being  called  on 
to  show  his  cause  of  action,  the  plaintiff  produced  an  affidavit,  that  his 
claim  against  the  defendant  arose  from  his  having  shipped,  by  defendant, 
master  of  the  barque  Louisa  Bliss,  certain  merchandise,  which  had  not 
been  delivered  in  like  order  as  when  shipped,  by  reason  of  the  defendant's 
neglect  of  his  pump.  The  attachment  was  not  dissolved,  either  upon  the 
rule  to  show  cause,  or  by  the  entry  of  bail;  but  the  defendant  availed  him- 
self of  the  provision  of  the  64th  section  of  the  act  of  13  June,  1836,  by 
entering  an  appearance  and  taking  defense.  The  effect  of  this,  is,  to 
change  the  nature  of  the  proceeding  from  a  pure  proceeding  in  rem,  in 
which  the  judgment  would  be  binding  only  as  to  the  property  attached, 
into  a  mixed  proceeding,  in  rem  et  in  personaim ;  for  that  section  expressly 
provides  that,  in  that  case,  "if  judgment  be  rendered  for  plaintiff,  such 
judgment  shall  have  the  like  force  and  effect  as  in  case  of  an  action  com- 
menced by  summons,"  and  although  the  act  does  not  expressly  say,  it 
would  seem  to  follow,  e  contra,  that  a  judgment  for  defendant  shall  be 
final.  Mutuality  in  the  legal  effect  of  judicial  proceedings  is  a  principle 
which  lies  at  the  base  of  the  whole  law  upon  the  subject,  and  indeed  it 
might  be  safely  said,  that  if  this  express  provision  had  not  been  maxle,  but 
simple  permission  given  to  the  defendant  to  become  a  party,  without  dis- 
solving the  attachment,  the  legal  effect  would  have  been,  that  both  plain- 
tiff and  defendant  being  personally  arid  voluntarily  parties  to  the  proceed- 
ing would  have  been  for  ever  concluded  by  the  result.  It  is  clear,  then, 
that  ai  variance  between  the  evidence  and  the  affidavit  is  unimportant,  what- 
ever may  be  the  effect  of  a  variance  between  the  cause  of  action  set  forth 
in  the  narr.  and  the  affidavit  upon  the  attachment.  That  is  a  question,  how- 
ever, that  can  only  be  settled,  either  when  the  plaintiff  comes  to  take  his 
proceedings  against  the  garnishee,  or  by  an  application  to  the  court  to  dis- 
solve the  attachment  upon  this  ground.  In  cases  where  special  bail  has 
been  given,  the  court,  in  such  cases,  have  ordered  an  exoneretur  to  be  en- 
tered on  the  bail-bond.  Spalding  v.  Mure,  6  T.  R.  363;  Tetherington  v. 
Golding,  2  H.  Bl.  278;  Caswell  v.  Coare,  2  Taunt.  107.  So,  they  are  held, 
in  such  case,  not  to  be  liable  on  their  recognizance.    Wheelwright  v.  Jut- 
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a.  How  question  of  pendency  of  another  suit  may  be  raised.  Plea  in 
abatement,  etc. 

The  object  of  the  attachment  is  to  compel  the  appearance  of  the 
defendant,  on  which  the  case  proceeds  as  if  commenced  by  a  sum- 
mons. The  general  rule  that  all  defects  in  the  process,  service, 
etc.  are  cured  by  a  general  appearance  applies  as  well  to  a  writ 
commenced  by  foreign  attachment  as  to  other  cases.  Before  a 
general  appearance,  the  defendant,  or  the  garnishee,  may  move  to 
quash  the  writ,  or  have  a  rule  on  plaintiff  to  show  his  cause  of  ac- 
tion, and  why  the  writ  should  not  be  dissolved,  but  such  a  right  is 
waived  by  appearance.**" 

A  defendant  in  foreign  attachment  who  has  entered  an  appear- 
ance to  the  attachment  and  wishes  to  raise  the  question,  that  the 
writ  was  issued  for  the  same  cause  of  action  for  which  a  former 
suit  is  pending,  should  rule  the  plaintiff  to  file  a  declaration  and 
then  plead  in  abatement  that  the  former  action  was  for  the  same 
indebtedness.**^  The  pending  attachment  cannot  be  pleaded  in 
abatement  or  in  bar  of  the  action,  but  the  court  will  mould  the 
judgment  and  control  the  execution  in  a  manner  to  protect  fully 
the  rights  of  the  garnishee.*"^  Likewise  in  an  action  at  law  a 
plea  by  the  defendant  that  in  foreign  attachment  brought  by  a 
third  party  against  the  plaintiff,  he  has  been  summoned  as  gar- 
nishee and  is  thereby  prevented  from  paying  the  debt  in  question, 
while  no  answer  to  the  plaintiff's  demand  and  can  not  prevent  a 
recovery,  the  plea,  nevertheless,  may  be  considered  by  the  court  in 
controlling  judgment  and  protecting  the  garnishee  from  harm  by 
reason  of  the  multiplicity  of  processes.**' 

b.    Defenses. 

In  the  way  of  defense  on  the  trial  of  an  attachment  execution 
the  defense  will  avail  that  money  due  on  a  note  payable  to  the  de- 
ting,  7  Taunt.  304.  Whether,  however,  advantage  of  the  variance  between 
the  narr.  and  affidavit  can  be  taken  advantage  of,  at  so  late  a  stage  of  the 
cause,  may,  perhaps,  be  doubted.  Knight  v.  Dorsey,  2  Brod.  &  Bing.  48. 
And  it  may  be  a  question,  whether  the  rule  applies  at  all  to  a  case  of  at- 
tachment of  property — it  being  established  mainly  for  the  benefit  of  the 
bail,  who  are  sureties.    Rule  refused. 

460  Black  V.  Brown,  15  Dist.  192,  193 ;  Lansford  Borough  v.  Jones,  5 
Dist.  483  and  cases  cited. 

461  Schall  V.  Rutledge,  i  York  33. 

462  Datr  V.  Chambers,  14  C.  C.  643. 

463  Atkinson  v.  Mackey,  3  Dist.  634.  '   '    ■  .  . 


Of  Attachment.  3039 

fendant,  held  by  the  garnishee  as  trustee,  was  appropriated  by  the 
garnishee  with  the  debtor's  consent,  to  the  Hquidation  of  the  debt 
due  by  the  defendant  to  the  garnishee  prior  to  the  attachment.*** 
If,  on  the  trial  of  an  attachment  execution,  the  defendant  sets  up 
a  transfer  of  his  claim  against  the  garnishee  to  a  third  person,  the 
bona  fides  of  the  transfer  should  be  left  to  the  jury.**^  If  the 
garnishee  sets  up  in  his  answers  an  assignment  from  the  defendant 
of  a  judgment  subject  to  a  previous  assignment  to  a  third  person 
of  a  part  thereof,  and  the  latter  is  made  a  party  defendant  on  the 
record,  the  facts  concerning  the  first  assignment  can  be  tried  with- 
out a  separate  issue.**® 

The  garnishee  in  an  attachment  execution  cannot  set  off  against 
the  funds  in  his  possession  a  claim  against  the  defendant  which, 
at  the  time  of  serving  the  attachment,  was  not  ripe  for  action.**^ 
A  Pennsylvania  creditor  brought  suit  against  a  firm  in  New  York 
which  had  made  an  assignment  for  the  benefit  of  creditors  and 
summoned  a  Philadelphia  bank  as  garnishee.  The  assignment 
was  set  aside  for  fraud  as  to  the  Pennsylvania  creditor.  The 
bank  claimed  the  right  to  set  off  the  assignor's  notes,  which  were 
overdue  when  the  suit  was  brought,  but  which  had  not  matured  at 
the  time  of  the  assignment.  As  the  assignment  was  legally  non- 
existant  as  to  the  Pennsylvania  creditor,  he  had  no  standing  to 
object  to  the  claim  of  set-off  raised  by  the  bank.*** 

33.  .  Judgment,  (q) 

The  plaintiff  may,  at  the  third  term  of  the  court  after  the  exe- 
cution of  the  writ,  if  he  have  filed  a  declaration,  take  judgment 
against  the  defendant,  for  default  of  appearance,  provided  that 
the  plaintiff,  fifteen  days  prior  to  the  entry  of  his  judgment,  shall 
have  filed  his  declaration.**'  Under  this  section  of  the  statute,  a 
writ  of  attachment  having  been  issued  in  July,  returnable  to 
September  term,  of  which  the  garnishees  accepted  service,  and  at 

q    I  Vale  1985. 

464    Jackson  v.  Lutz,  5  Super.  Ct.  378. 

46s    King  V.  Beeson,  8  At.  198. 

466  First  Nat.  Bank  of  Towanda  v.  Ladd,  126  Pa.  188. 

467  Knight  V.  Booz,  5  Montg.  33. 

468  Bennett  v.  Campbell,  189  Pa.  647. 

469  The  above  proviso  is  the  act  of  May  10,  1889,  P.  L.  183,  2  Purd.  §20, 
p.  1721,  amending  §53  of  the  act  of  1836.  Melloy's  Sons  v.  Deal  &  Burtis, 
124  Pa.  161;  Foreman  v.  Schricon,  8  W.  &  S.  43;  Dennison  v.  Leech, 
9  Pa.  164;  Black  v.  Johns,  68  Pa.  83;  Kohler  v.  Luckenbaugh,  84  Pa.  258. 
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the  following  March  term,  the  plaintiif  signed  judgment,  the  court 
sustained  the  same,  against  the  objection  of  the  garnishees.*" 
Even  though  an  appearance  be  entered,  the  plaintiff  cannot  take 
judgment  for  the  want  of  an  affidavit  of  defence.*^^  To  take 
judgment  by  default  under  the  1889,*"  amending  the  act  of 
1836,*"  a  declaration  must  be  filed  before  the  beginning  of  the 
third  term  after  the  execution  of  the  writ.*"  But  a  judgment  for 
want  of  an  appearance  on  the  day  of  his  filing  the  declaration, 
and  more  than  three  terms  after  bringing  suit,  will  be  set  aside. ''^^ 
If  the  plaintiff  omit  to  move  for  judgment  at  the  third  term,  the 
defendant  may  subsequently  appear  and  make  defense.*"  The 
act  of  1889  providing  that  "it  shall  be  lawful  for  the  plaintiff  at 
and  after  the  third  term  of  court  after  the  execution  of  the  writ 
to  take  judgment  against  the  defendant  for  default  of  appearance 
unless  the  attachment  before  that  time  has  been  dissolved,"  the 
words  "before  that  time"  relate  to  the  time  when  judgment  is 
about  to  be  taken  and  not  to  the  "third  term."*"  When  both  parties 
are  in  default,  for  example,  when  judgment  is  given  erroneously 
against  the  garnishee  for  want  of  an  appearance,  it  will  be  stricken 
off.*'*  But  a  judgment  in  default  of  an  appearance,  regular  on 
its  face,  will  not  be  opened  on  an  affidavit  made  a  year  after  knowl- 
edge of  its  entry,  though  the  defense  would  have  been  good  if 
made  at  that  time.*'° 
24.    Lien  of  attachment  is  not  thereby  disturbed.(r) 

The  lien  of  the  attachment  is  not  "disturbed  by  the  entry  of  a 
judgment  by  confession.*^"    Where  an  attachment  is  issued,  with 

r    I  Vale  1939. 

470  Collins  V.  Walker,  6  W.  N.  C.  175.  But  where  the  writ  is  served 
on  the  return-day,  two  whole  terms  must  elapse,  before  the  plaintiff  can 
take  judgment.    Shuster  v.  Bonner,  7  W.  N.  C.  17. 

471  Grant  v.  Hickcox,  64  Pa.  334. 

472  Act  May  10,  P.  L.  183,  2  Purd.  §20,  p.  1721. 

473  Section  53- 

474  Cleary  v.  Evans,  6  C.  C.  33,  affd.  125  Pa.  204  on  other  grounds.  In 
an  attachment  against  fraudulent  debtors,  judgment  for  want  of  an  ap- 
pearance may  be  entered  on  a  return  of  nihil  habet  at  the  second  term  after 
issuing  the  attachment.    Artman  v.  Adams,  11  W.  N.  C.  339. 

475  Walter  v.  StuU,  S  Kulp  224. 

476  Kidderlin  v.  Meyers,  2  Miles  292. 
47J'    Sperry  v.  Styer,  23  Super.  Ct.  607. 

478  Neilson  v.  Confer,  5  Montg.  218. 

479  Christian  v.  Pine  Knot  fcoal  Co.,  2  Sch.  L.  R.  269. 

480  Littell  v.  Scranton  Gas  and  Water  Co.,  42  Pa.  500. 
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a  clause  of  summons  against  a  resident  co-defendant,  the  plaintiff 
may  proceed  as  if  all  the  defendants  had  to  be  brought  in  by  sum- 
mons ;  and  may  proceed  against  the  estate  and  effects  of  the  non- 
resident defendants,  bound  by  the  attachment,  as  in  other  cases  ;*" 
and  if  the  attachment  be  dissolved,  the  action  may  proceed  against 
the  defendant  who  was  summoned.*^^  Under  such  process,  how- 
ever, against  resident  and  non-resident  partners,  the  attachment  can 
only  be  levied  upon  the  separate  property  of  the  latter;  the  part- 
nership property  cannot  be  taken  j"^  ^nd  if  the  resident  defendant 
obtain  a  verdict  on  the  trial,  and  judgment  be  entered  thereon,  the 
attachment,  upon  motion  of  any  person  interested,  will  be  dis- 
solved, unless  the  plainitifF  sue  out  a  writ  of  error,  Within  a  year 
and  a  day;  and  if  he  do  so,  proceedings  on  the  attachment  are 
stayed,  until  the  judgment  shall  be  reversed.*** 

481  Act  of  1836,  §72,  2  Purd.  §47,  p.  1729. 

482  Shreve  v.  Young,  Dist..  Court,  Phila.,  25  Nov.,  1848.  Rule  to  show 
cause  of  action,  and  why  attachment  should  not  be  quashed.  Per  curiam. 
This  is  a  foreign  attachment ;  the  affidavits  filed  are  altogether  insufficient, 
according  to  the  principles  invariably  applied  in  such  cases.  The  first  is 
that  of  the  plaintiflf — after  a  bill  or  account,  in  which  the  defendants  are 
charged  with  sundry  items  of  (copps)  filing  and  twist,  and  credited  with 
various  items  of  merchandise,  and  a  balance  of  $855.82  struck,  an  affidavit 
of  plaintiff  is  appended,  which  simply  avers  that  defendants  "are  justly 
indebted  to  the  plaintiffs  in  the  above  balance  of  $855.82,  as  per  account 
above  stated,  with  its  interest."  It  does  not  appear  how  the  debt  arises, 
though  it  may,  perhaps,  be  conjectured  that  it  is  for  goods  sold;  if  it  is 
meant  to  be  on  a  stated  account,  the  account  is  not  alleged,  nor  does  it 
appear  to  have  been  assented  to  by  the  defendant.  An  affidavit  to  hold 
the  bail,  or  support  a  foreign  attachment,  must  show  a  good  cause  of 
action,  without  leaving  anything  to  conjecture.  There  is  also  an  affidavit 
of  one  of  the  defendants,  which  is  also  defective  in  this  respect:  he  says 
the  debt  is  "for  yarns  used  by  us,  in  the  manufacture  of  goods,  in  the 
course  of  business ;"  but  upon  what  kind  of  contract  does  not  appear. 

The  defendant  asks  us  to  quash  the  writ;  but  this  is  a  case  under  the 
70th  section  of  the  act  of  13  June,  1836,  2  Purd.  §46,  p.  1728,  in  which  two 
defendants  are  jointly  to  the  action,  and  one  only  a  non-resident.  The 
writ  has  issued,  therefore,  with  a  clause  of  summons  to  the  resident  de- 
fendant, against  whom  a  judgment  has  been  rendered  already,  by  default, 
which  he  does  not  ask  to  be  disturbed.  There  appears  to  be  no  reason, 
therefore,  why  the  whole  writ  and  proceeding  upon  it  should  be  quashed ; 
every  legitimate  object  of  the  non-resident  defendant  is  gained  by  dis- 
solving the  attachment. 

483  White's  Case,  10  W.  217. 

484  Act  of  1836,  §75,  2  Purd.  §50,  p.  1729. 
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25.  When  such  judgment  is  good  as  a  personal  judgment. 

A  judgment  in  foreign  attachment  is  good  as  a  personal  judg- 
ment where  the  record  shows  an  appearance  by  attorney  for  the 
defendant  though  he  was  not  personally  served.^'^  And  if  a 
legacy  is  attached  in  an  executor's  possession  pending  exceptions 
to  the  confirmation  of  his  account,  the  court  will  give  judgment 
with  stay  of  execution  until  the  disposition  of  the  exceptions.*'" 
A  judgment  on  an  attachment  execution  before  a  justice  of  the 
peace,  that  the  plaintiff  have  execution  for  the  whole  amount  ad- 
mitted by  the  garnishee,  is  erroneous  if  the  plaintiff's  judgment  is 
for  a  lesser  amount.**^ 

26.  Proceeding  is  not  within  affidavit  of  defense  law. 

As  a  proceeding  by  foreign  attachment  is  purely  statutory,  it  is 
not,  within  the  affidavit  of  defense  law  ;*'*  but  after  the  proceed- 
ing has  been  converted  into  an  action  of  assumpsit  by  a  general 
appearance  for  defendant,  an  affidavit  of  defense  is  required  to 
prevent  judgment.***  Said  Justice  Green  in:  Wing  v.  Bradner:*'" 
"As  a  matter  of  course  in  an  action  upon  a  foreign  judgment  an 
affidavit  of  defense  is  required  to  prevent  judgment,  and  as  this 

485  Donoghue  v.  Henley,  7  Cent.  604.  To  a  rule  to  show  cause  in  for- 
eign attachment  the  plaintiff  answered  that  he  and  the  defendant,  being 
co-partners  in  the  manufacture  and  sale  of  some  patented  articles,  in  con- 
sideration of  a  royalty  to  be  paid  to  the  defendant,  joined  in  a  grant  to  the 
garnishee  in  the  writ  of  an  exclusive  license  to  manufacture  and  sell  one 
of  the  articles  and  that  the  defendant  had  not  accounted  for  the  royalties 
he  had  received.  This  answer,  it  was  held,  showed  a  cause  of  action. 
Davis  V.  Tingley,  116  Pa.  113. 

486  Adams  v.  Harland,  7  W.  N.  C.  129. 

487  McGlynn  v.  McGlynn,  4  Kulp  8. 

488  Locke  Regulator  Co.  v.  Dragon  Automobile  Co.,  17  Dist.  159;  Paff  v. 
North  Bangor  Co.,  S  C.  C.  543.  See  Allen  v.  Allen,  23  W.  N.  C.  371.  In 
a  suit  on  a  foreign  judgment  an  affidavit  of  defense  is  sufficient  which 
avers  that  no  personal  service  was  had  on  the  defendant,  that  the  judg- 
ment was  fraudulent,  and  that  the  defendant  never  appeared  in  the  suit 
until  after  judgment  was  entered,  and  then  only  for  the  purpose  of  having 
the  judgment  set  aside  on  the  ground  of  fraud.  Wissler  v.  Herr,  162  Pa. 
SS2. 

489  Potter  V.  Graham,  8  Super.  Ct.  199;  Phila.  &  Reading  R.  Co.  v. 
Snowden,  161  Pa.  201  and  166  Pa.  236;  Hubbard  v.  Dorman,  7  C.  C.  384; 
Smith  V.  Eyre,  149  Pa.  272;   Praun  v.  Miller,  42  I,.  I.  28. 

Contra, — Grant  v.  Hickcox,  64  Pa.  334. 

490  162  Pa.  72,  76. 

491  Phila.  &  Reading  R.  Co.  v.  Snowden,  166  Pa.  236. 
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action  after  appearance  entered  and  defense  made  is  to  proceed 
as  if  commenced  by  a  summons,  there  can  be  no  question  as  to  the 
right  of  the  plaintiff  to  take  judgment  if  no  affidavit  of  defense 
is  filed."  Likewise  if  a  general  appearance  is  entered  by  a  de- 
fendant who  has  been  sued  as  surety  in  an  action  of  assumpsit  be- 
gun by  foreign  attachment,  and  the  statement  sets  forth  the  cause 
of  action,  to  which  is  attached  a  copy  of  the  agreement  constitut- 
ing the  foundation  of  the  suit,  and  a  copy  of  the  plaintiff's  book 
entries  showing  the  principal's  indebtedness,  the  defendant  must 
file  an  affidavit  of  defense  to  prevent  judgment.*"^  So  long  there- 
fore as  there  is  no  general  appearance  the  proceeding  is  essentially 
in  rem  and  judgment  cannot  be  entered  against  a  defendant  for 
want  of  an  affidavit  of  defense.*'^  And  logically,  if  a  defendant 
appears  specially  for  the  sole  purpose  of  demanding  the  release 
of  his  property,  the  plaintiff  cannot  take  advantage  of  the  defend- 
ant's appearance  and  file  his  statement  in  assumpsit  and  serve  a 
copy  thereof  on  the  defendant's  attorney.*"^ 

The  proper  remedy  of  a  defendant  against  whom  a  judgment 
has  been  entered  in  foreign  attachment  for  want  of  a  sufficient 
affidavit  of  defense,  is  by  appeal,  and  not  by  motion  to  strike  off 
the  judgment.*^*  No  appeal  lies,  however,  from  the  refusal  of 
the  court  below  to  set  aside  the  return  to  a  writ  of  foreign  attach- 
ment and  to  quash  the  writ  because  it  was  not  a  final  judgment.*^' 

27.    Execution. 

After  judgment  obtained  on  a  scire  facias  against  the  tenant  as 
garnishee,  the  plaintiff  may  have  execution  thereon,  if  the  rents  of 
the  premises,  or  any  part  thereof,  shall  have  remained  in  the  hands 
of  such  tenant ;  or,  if  such  rents  or  any  part  thereof,  shall  have 
been  paid  into  court,  then,  upon  award  of  execution,  the  plaintiff 
may  have  such  money  paid  into  his  hands,  on  his  giving  security 
to  restore.^'*  If  the  rents  and  profits  of  the  real  estate  be  insuf- 
ficient to  satisfy  the  amount  of  the  judgment,  with  the  interest, 

492  Locke  Regulator  Co.  v.  Dragon  Automobile  Co.,  17  Dist.  159; 
Great  Northern  Moulding  Co.  v.  Piiiladelphia  Picture  Frame  Co.,  19  Dist. 
217.    See  Smith  v.  Eyre,  149  Pa.  272,  273. 

493  Warren  Sav.  Bank  v.  Silverstein,  15  C.  C.  584. 

494  Phila.  &  Reading  R.  Co.  v.  Snowden,  161  Pa.  201  and  166  Pa.  236; 
Lindsley  v.  Malone,  23  Pa.  24. 

495  Ibid.    See  Chap.  27,  §16,  Vol.  2,  p.  1129. 

496  Act  of  1836,  §68,  2  Purd.  §43,  P-  1728. 
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costs  and  charges,  the  plaintiff,  on  giving  security  to  restore,  may 
have  a  writ  of  fieri  facias,  upon  which  the  like  proceedings  may 
be  had  for  the  condemnation  and  sale  of  the  real  estate  as  in  other 
cases.*"'  Where  lands  are  attached,  execution  may  issue  on  the 
judgment,  without  a  scire  facias.*"*  And  after  the  execution  of 
any  writ  of  foreign  attachment  upon  the  lands  and  tenements  of 
the  defendant,  or  upon  lands  bound  by  the  lien  of  any  judgment 
or  mortgage  owned  by  the  defendant,*""  any  court,  if  in  session, 
or  any  judge  in  vacation,  upon  petition  and  affidavit,  in  the  usual 
form,  of  the  plaintiff,  or  some  one  in  his  behalf,  may  award  and 
allow  a  writ  of  estrepement  to  stay  waste  upon  such  lands  and 
tenements,  as  in  other  cases.^"" 

28.    Assessment  of  damages. 

It  was  formerly  held,  that  final  judgment  could  not  be  entered, 
in  a  suit  commenced  by  foreign  attachment,  so  as  to  make  the  gar- 
nishee liable,  where  the  declaration  was  in  assumpsit,  until  after 
the  execution  of  a  writ  of  inquiry  ;°"^  but  this  rule  was  subse- 
quently relaxed  ;°°^  and  it  is  now  provided  by  statute,  that  the 
plaintiff  may  enter  a  rule  for  the  prothonotary  to  assess  the  dam- 
ages ;  which  that  officer  may  do,  upon  evidence  produced  to  him, 
or  upon  the  affidavit  of  the  plaintiff,  or  of  some  other  person  cog- 
nisant of  the  transaction.""'  While  the  law  of  1870  thus  provides 
for  assessing  damages,  Judge  Stewart  remarks  that  the  remedy 
by  a  writ  of  inquiry  seems  still  to  be  allowable  and  under  the  au- 
thority of  Hampton  v.  Matthews  and  on  a  rule  of  court  framed  in 
pursuance  of  the  procedure  act  of  1887  a  "statement,  supported 
by  an  affidavit  of  the  correctness  of  the  copies,  including  the  credit 
items  and  of  the  amount  of  damages  claimed,  a  valid  judgment 


497  Ibid.,  §69,  2  Purd.  §44,  p.  1728. 

498  Gibson  v.  Robbins,  9  W.  156. 

499  See  §15. 

500  Act  8  May,  1855,  §4,  P.  L.  533,  2  Purd.,  §45,  P-  1728. 

501  Pancake  v.  Harris,  10  S.  &  R.  109.  And  see  Thornton  v.  Bonham, 
2  Pa.  102. 

502  Hampton  v.  Matthews,  14  Pa.  105. 

503  Act  April  9,  P.  L.  60,  2  Purd.  §21,  p.  1721 ;  Great  Northern  Mould- 
ing Co.  V.  Philadelphia  Picture  Frame  Co.,  19  Dist.  611;  Seymour  v.  Ful- 
ton, 9  Dist.  611;  Odenkirk  v.  Odenkirk,  11  Dist.  42;  Oliver  v.  Becker,  13 
Luz.  L.  R.  IS;  Keystone  Brewing  Co.  v.  Forristal,  13  Luz.  L.  R.  244;  Key- 
stone Brewing  Co.  v.  Canavan.  221  Pa.  336. 
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might  be  entered  without  the  formal  assessment  of  damages  pro- 
vided by  the  act  of  1870."°" 

29.  Judgment  is  conclusive  as  to  property  attached. 

A  judgment  is  conclusive  as  to  the  property  attached.  It  is  the 
duty  of  the  garnishee,  in  order  to  protect  himself,  to  give  notice 
to  his  own  creditor  f^  but  the  judgment  is  not  conclusive,  against 
a  third  person,  as  to  the  ownership  of  the  property  attached ;  the 
real  owner  is  not  compelled  to  intervene  in  the  attachment  suit.°°* 

30.  Judgement  and  execution  in  favor  of  creditor-debtor  on  property 

in  his  possession. 

It  now  remains  to  consider  the  subject  of  judgment  and  execu- 
tion, in  the  case  of  a  foreign  attachment  laid  by  a  creditor-debtor 
on  money  or  property  in  his  own  hands.  In  such  a  case,  the  gar- 
nishee being  himself  plaintiff  in  the  writ  of  attachment,  there  can 
be  no  necessity  for  a  summons,  scire  facias,  interrogatories  or  any 
other  coercive  process  against  him.  If  the  officer  return  that  he 
has  attached  the  defendant,  by  certain  property,  which  is  specified, 
no  reason  is  perceived,  why  the  plaintiff  may  not  proceed  to  obtain 
judgment  against  the  defendant,  and  after  that,  an  execution  to 
be  levied  on  the  property  attached, — upon  the  plaintiff  giving  se- 
curity according  to  the  requisitions  of  the  law,  to  restore  the 
same,  if  the  defendant  should,  within  the  time  prescribed,  dis- 
prove or  avoid  the  debt.  If  the  plaintiff,  instead  of  having  prop- 
erty in  his  own  hands  belonging  to  the  defendant,  is  indebted  to 
him,  no  necessity  is  perceived  for  any  further  proceedings,  since 
the  money  is  already  in  his  own  hands,  and  the  judgment  against 
the  defendant  has  ascertained  the  amount  of  his  debt;  unless, 
perhaps,  it  may  be  proper  to  enter  a  judgment,  that  the  plaintiff 
have  execution  of  the  sum  attached,  and  retain  the  sum  in  his 
hands. 

It  is  not  perceived,  that  any  injustice  is  done  to  the  defendant 
in  the  attachment,  or  that  the  laws  of  Pennsylvania,  or  any  gen- 
eral principle  of  law,  are  violated  by  this  mode  of  proceeding.  It 
is  of  no  consequence  to  the  defendant,  whether  a  trial  be  had  or 
not,  for  the  purpose!  of  ascertaining  what  effects  of  his  the  plain- 
tiff has  in  his  hands,  or  what  is  the  amount  of  debt  he  owes,  or 


504  Seymour  v.  Lightner,  9  Dist.  611,  613. 

505  Morgan  v.  Neville,  74  Pa.  52. 

506  Megee  v.  Beime,  39  Pa.  50. 
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even  what  effects  are  in  the  hands  of  the  garnishee,  if  there  is 
one.  For,  if,  in  the  latter  case,  the  garnishee  cannot  controvert 
the  debt  claimed  by  the  plaintiff,  by  confessing  himself  to  be  a 
debtor  to  the  defendant,  or  to  have  effects  of  his  in  his  hands 
('which  there  is  no  doubt  he  may  do,  without  danger  to  himself), 
judgment  goes  against  him,  as  matter  of  course ;  although,  with- 
out such  judgment  he  cannot  deliver  over  the  property  or  pay  the 
debt  to  the  plaintiff.  In  the  former  case,  the  plaintiff,  who  is 
quasi  a  garnishee,  confesses  effects  in  his  hands,  which  he  retains, 
in  consequence  of  the  judgment,  to  satisfy  his  own  debt;  but  in 
this  case,  the  defendant  in  the  attachment  is  allowed,  in  an  action 
against  the  plciintiff,  to  traverse  the  plea,  and  thus  to  contest  the 
debt  recovered  in  the  attachment.  In  fact,  the  only  protection  to 
the  defendant,  in  either  case,  consists  in  the  security  to  restore 
which  the  plaintiff  has  given.  Nor  can  it  be  said  that  the  law  of 
this  state  is  violated,  because  such  of  its  provisions  as  are  inap- 
plicable to  the  case  are  not  pursued.*"' 

A  person  who  has  attached  in  his  own  hands  money  which  he 
owed  to  the  defendant,  cannot,  after  judgment  has  been  entered 
against  himself,  in  a  suit  by  a  creditor,  have  the  execution  stayed 
pending  the  disposition  of  the  foreign  attachment  without  paying 
or  offering  to  pay  into  court  the  amount  claimed  under  the  foreign 
attachment.""* 

31.    Expenses  allowed  sheri£F  for  keeping  goods. 

A  sheriff  who  has  seized  goods  under  a  writ  of  foreign  attach- 
ment and  has  been  obliged  to  keep  them  to  answer  the  judgment 
of  the  court  may  be  allowed  such  reasonable  expenses  as  he  has  in- 
curred in  caring  for  the  property.""®  By  the  act  of  1913  the  costs, 
charges  and  expenses  incident  to  the  maintenance  of  the  lien  of 
the  execution  or  attachment  shall  be  a  part  of  the  costs  on  the  writ 
and  shall  be  refunded  to  the  person  paying  the  same  out  of  the 
proceeds  of  the  sale  of  the  goods  taken  into  the  officer's  custody. 
And  if  he  should  fail  or  refuse  to  pay  them  the  sheriff  shall  be  re- 
lieved of  any  liability  for  their  loss,  destruction,  removal  or  eloin- 

507  Graighle  v.  Notnagle,  Pet.  C.  C.  245.  Where,  however;  a  creditor 
attaches  a  fund  in  his  own  hands,  when  sued  therefor,  he  must  prove  his 
debt;  the  judgment  in  the  attachment  suit  is  not  even  prima  facie  evi- 
dence of  it.    Moyer  v.  Lobengeir,  4  W.  390. 

508  Hanscom  v.  Chapin,  27  Super.  Ct.  546. 

509  Lord  &  Co.  V.  Toby  Valley  Supply  Co.,  5  Dist.  290. 
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ing.^^"  If  the  claim  is  founded  on  a  contract  and  does  not  involve 
a  breach  of  trust,  a  decree  for  costs  is  considered  in  the  same  light 
as  a  judgment  for  debt  on  a  contract  and  an  attachment  will  not 
issue."'^  If  there  is  a  valid  claim  for  the  defendant's  exemption 
against  an  attachment  in  execution  of  the  debt  in  the  garnishee's 
possession  for  less  than  $300  the  plaintiff  is  liable  for  all  costs  in- 
cluding allowances  to  garnishees  of  counsel  fees.^^^ 

II.    Proceedings  Against  the  Garnishee  in  Foreign  Attachment. 
3a.    Of  the  scire  facias. 

The  act  of  1836  provides  that,  after  judgment  against  the  de- 
fendant, the  plaintiff  may  have  a  writ  of  scire  facias  against  the 
garnishee,  commanding  him  to  appear  before  the  court,  at  the 
next  term,  and  show  cause,  if  any  he  have,  why  the  plaintiff 
should  not  have  execution  of  his  judgment,  of  the  estate  and  ef- 
fects of  the  defendant,  attached  in  the  hands  or  possession  of  the 
garnishee.^'^  This  is  to  be  served  and  returned  in  the  same  man- 
ner as  a  summons  in  a  personal  action.  If  the  defendant  appear 
and  confess  judgment,  a  scire  facias  may  issue  forthwith  against 
the  garnishee,  without  waiting  for  the  third  term.''^* 

We  have  described  elsewhere°^°  how  a  garnishee  may  be  sum- 
moned in  an  attachment  execution.  In  that  case  it  is  issued  only 
'on  a  personal  judgment;  the  scire  facias  is  founded  an  a  judg- 
ment in  rem.  In  foreign  attachment  the  judgment  rests  on  the 
constructive  appearance  of  the  defendant;  in  the  other  case  the 
judgment  rests  on  the  defendant's  actual  appearance.  In  foreign 
attachment  the  garnishee  is  summoned  and  may  make  defense; 
in  the  other  case  he  is  not  summoned  in  the  original  action.  But 
when  scire  facias  is  brought,  the  action  is  of  a  dual  nature  as  in 
the  case  of  an  attachment  execution.  In  both  the  action  has  been 
preceded  by  an  action  and  judgment  against  the  defendant.  But 
in  foreign  attachment,  says  Judge  Arnold,®"  "when  the  garnishee 
appears  in  response  to  the  clause  of  summons  in  a  writ  of  attach- 

510    Act  May  20,  1913,  P.  L.  245. 

SI  I  Rice  V.  Rice,  il  Dist.  702;  Fetters  v.  Barker,  11  C.  C.  366;  Welli- 
ver's  Appeal,  4  Penny.  176;  Bradley  v.  West  Chester  St.  R.  Co.,  160  Pa.  72- 

512  Ott  V.  Odenwelder,  15  Dist.  839. 

513  Act  of  1836,  §54.  2  Purd.  §22,  p.  1722. 

514  Welsh  V.  Muckner,  2  Miles  96. 

515  Chap.  29,  §179,  Vol.  2,  p.  1634- 

516  Philadelphia  Textile  Machinery  Co.  v.  .lEtna  Fire  Ins.  Co.,  9 
Dist.  44- 
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ment  a  sci,  fa.  is  unnecessary,  for  the  purpose  of  the  sci.  fa.  is 
to  compel  an  appearance,  and  when  that  already  exists  in  the  rec- 
ord, there  is  no  necessity  for  requiring  a  repetition  of  it." 

Nevertheless  it  is  believed  that  the  general  practice  is  to  issue  a 
sci.  fa.  after  judgment  in  foreign  attachment  and  serve  the 
process  on  the  garnishee,  either  because  the  statute  of  1836  says 
this  may  be  done,  or  because  the  garnishee,  though  summoned,  did 
not  defend  in  the  prior  action  against  the  defendant,  or  for  both 
reasons.  In  both  cases  the  mode  of  procedure  against  the  gar- 
nishee, and  the  defenses  he  may  make,  are  essentially  the  same."^' 

The  writ  issues  on  a  praecipe  to  the  prothonotary,  in  the  usual 
manner.  If  there  be  any  unreasonable  delay,  the  garnishee  may 
rule  the  plaintiff  to  issue  a  scire  facias.''^^  And  the  act  of  1873 
provides,  that  where  the  moneys  or  other  estate  of  a  decedent  are 
attached  in  the  hands  of  his  personal  representatives,  the  gar- 
nishee may,  after  the  third  term,  apply  to  the  court,  by  petition, 
for  a  rule  on  the  plaintiff  and  defendant  to  appear  and  show  cause 
why  the  attachment  should  not  be  proceeded  in,  within  such  time 
as  the  court  may  order  and  direct ;  and,  after  hearing,  the  court 
may,  on  the  neglect  or  refusal  of  the  plaintiff  to  proceed  as  re- 
quired, make  an  order  discharging  the  garnishee  and  the  property 
in  his  hands  from  all  liability  for  the  plaintiff's  demand;  such 
order  cannot,  however,  be  had,  where  the  fund  in  the  hands  of 
the  garnishee  is  not  yet  due  and  payable.^^^  Separate  writs  of 
scire  facias  must  issue  against  garnishees,  not  jointly  liable ;  this 
has  been  the  uniform  practice.^^" 

517  For  dual  nature  of  attachment  execution,  see  Judge  Head's  opinion 
in  Bank  of  New  Bethlehem,  v.  Maikrauz,  44  Super.  Ct.  225,  227. 

518  Finch  V.  Bullock,  32  L.  I.  98;  s.  c.  i  W.  N.  C.  263.  But  the  de- 
fendant cannot  do  so ;  as  he  can  dissolve  the  attachment,  even  after  judg- 
ment, by  the  entry  of  security.  Weber  v.  Carter,  i  Phila.  221.  It  is  pro- 
vided, in  Philadelphia,  by  rule  of  court,  that  if  the  plaintiff  do  not,  w^ithin 
three  months  after  judgment,  issue  a  scire  facias  against  the  garnishee,  or 
file  interrogatories  and  serve  them  upon  the  garnishee  or  his  attorney,  the 
court,  upon  rule  to  show  cause,  may  dissolve  the  attachment  as  to  the 
garnishee.    No.  23,  p.  7. 

519  Act  28  February,  1873,  P.  L.  37,  2  Purd.  §55,  p.  1544.  There  is  no 
necessity  for  a  scire  facias  to  revive  a  judgment  in  foreign  attachment. 
Cookson  V.  Turner,  3  Binn.  416. 

520  EUmaker  v.  Bank  of  the  United  States,  3  Clark  504.  If  the  gar- 
nishee do  not  appear  to  the  scire  facias  judgment  will  go  against  him  by 
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A  confessed  judgment  on  a  foreign  attachment  must  be  revived 
by  scire  facias  otherwise  a  fieri  facias  cannot  issue  after  five 
years."^^  The  presumption  therefore  is  a  sci.  fa.  on  a  judgment 
in  foreign  attachment,  in  which  nothing  has  been  done  for  more 
than  twenty  years,  has  been  abandoned.'^^ 

33.    Interrogatories,  (s) 

The  statute  also  provides  that  the  plaintiff  may,  after  judgment 
against  the  defendant,  exhibit  in  writing  to  the  garnishee,  all  such 
interrogatories  as  he  may  deem  necessary ."^^  touching  the  estate 
and  effects  of  the  defendant  in  his  possession  or  charge,  or  due 
and  owing  from  him  to  the  defendant,  at  the  time  of  the  service 
of  the  writ,  or  at  other  time,  and  cause  the  same  to  be  filed  of 
record  in  the  cause."^*  And  thereupon,  it  shall  be  the  duty  of  the 
court,  upon  motion  of  the  plaintiff,  to  grant  a  rule  upon  the  gar- 
nishee, to  appear  at  a  time  and  place  to  be  therein  named,  and  ex- 
hibit, in  writing,  under  oath  or  affirmation,  full,  direct  and  true 
answers  to  all  and  singular  the  interrogatories  of  the  plaintiff,  so 
exhibited  and  filed,  or  such  of  them  as  the  court  shall  deem  perti- 
nent and  proper.^^"  The  interrogatories  may  be  served  with  the 
scire  facias,  but  the  garnishee  is  not  bound  to  answer,  until  the  re- 
turn of  the  writ;°^*  they  may  be  served  before  filing,  but  they 
must  be  filed  contemporaneously  with  the  rule  to  answer.^^^     The 

s    I  Vale  1863. 
default.    But  the  court  is  always  liberal  in  opening  such  a  default,  where 
the  garnishee  swears  to  a  defense.    Wray  v.  Winner,  I  Phila.  336. 

521  Albert  v.  March,  6  C.  C.  142- 

522  Biddle  v.  Girard  Nat.  Bank,  109  Pa.  349- 

523  Great  Northern  Moulding  Co.  v.  Philadelphia  Picture  Frame  Co.,  19 
Dist.  217. 

524  Act  of  1836,  §55,  2  Purd.  §23,  p.  1722.  "The  foreign  attachment  law 
makes  no  provision  for  a  Judgment  against  the  garnishee  for  failure  to 
appear  to  the  writ;  but  by  incorporating  in  the  same  a  summons  to  the 
garnishee  to  be  and  appear  before  the  court  at  the  day  and  place  mentioned 
in  the  writ,  it  makes  him  a  party  to  the  suit  and  subjects  him  to  the  legal 
consequences  of  a  failure  so  to  appear  in  accordance  with  the  general 
practice  or  the  rules  of  court  applicable  to  cases  of  default  of  appearance." 
Endlich,  J.,  Orenstein— Arthur  Koppel  Co.  v.  Slipp,  5  Berks  Co.,  L.  J.  52, 

58. 

525  Ibid.,  §56,  2  Purd.  §24,  p.  1722. 

526  Crammond  v.  Trustees,  4  S.  &  R.  I47-  The  interrogatories  need 
not  be  served  by  the  sheriff.    Ringwalt  v.  Brindle,  59  Pa.  51. 

527  Ringwalt  v.  Brindle,  59  Pa.  51. 
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entry  of  a  rule  to  answer  may  be  regulated  by  a  general  order,  and 
entered  as  an  office-rule ;  it  is  a  matter  of  right  and  not  of  discre- 
tion.»='*  By  Philadelphia  practice,  the  plaintiff  may,  after  the  re- 
turn of  the  scire  facias,  file  his  interrogatories  in  the  prothonotary's 
office,  and  enter  a  rule  on  the  garnishee  to  answer  them  within 
fifteen  days  from  the  time  of  serving  a  copy  of  the  rule  and  inter- 
rogatories on  the  garnishee,  or  his  attorney.""  The  rule  to  an- 
swer may  be  served  on  the  garnishee  at  his  dwelling-house,  in  his 
absence,  by  leaving  it  with  an  adult  member  of  the  family.^'" 

a.    Garnishee  must  make  full  answers. 

A  garnishee  must  make  full  and  distinct  answers  to  the  inter- 
rogatories, or  judgment  may  be  entered  against  him.^^^  The  gar- 
nishee must  give  not  conclusions  but  facts,  and  the  plaintiff  is  en- 
titled to  as  full  and  specific  statement  as  if  the  garnishee  were  on 
the  witness  stand  in  court.^'^  Evasive  answers,  or  those  which 
give  a  part  of  the  facts,  or  which  give  not  the  facts  but  conclu- 
sions from  them,  can  not  in  justice  be  received.^^'  He  is  entitled 
to  a  liberal  construction  of  every  law  and  every  presumption  in 
his  favor."^*  If  he  refuses  to  answer  questions  he  is  entitled  to 
instruction  from  the  court  before  judgment  can  be  entered  against 
him  for  refusing.^'^  An  attorney  who  is  summoned  as  garnishee 
and  is  asked  whether  he  received  from  his  client  a  sum  of  money 
in  trust  to  pay  a  certain  percentage  to  such  of  his  client's  creditors 
as  would  accept  the  amount  in  satisfaction  of  their  claims  must  an- 
swer.^^'  But  if  he  has  acted  as  counsel  for  a  wife  in  a  divorce 
proceeding  he  cannot  be  compelled  to  answer  as  garnishee  at  the 

528    Dougherty  v.  Thayer,  78  Pa.  172 ;  Weiner  v.  Davis,  4  Clark  91. 

529.  Rule  24,  p.  7.  The  foreign  attachment  act  of  1836  provides  for  the 
filing  of  interrogations  only  after  judgment  against  the  defendant,  and 
the  courts  have  no  power  to  authorize  the  filing  thereof  at  any  other  time. 
Consequently  Rule  24  of  the  Philadelphia  court  of  common  pleas  has  no 
application  to  cases  of  foreign  attachment.  Appeal  from  the  express  terms 
of  the  act,  the  filing  of  such  interrogations  would  be  anomalous  and  pre- 
mature.   Straussman  v.  Segal,  22  Dist.  941. 

530  Mohr  v.  Warg,  26  Pa.  106. 

531  See  Chap.  29,  §199,  Vol.  2,  p.  1666. 

532  Henwood  v.  American  Legion  of  Honor,  2  Dist.  170. 

533  Archbald,  P.  J.,  Ibid.,  172. 

534  Biddle  v.  Girard  Nat.  Bank,  17  Phila.  180. 

535  McCollum  v.  Morris  &  Lockhart,  179  Pa.  427. 

536  Jeanes  v.  Fridenberg,  3  Clark  199. 
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suit  of  the  husband's  creditors  what  moneys  he  has  received  from 
her  since  obtaining  the  divorce.'"  A  garnishee  is  entitled  to  dis- 
tinct notice  of  the  assignment  of  the  fund,  which  should  be  ac- 
companied by  evidence,  without  such  notice  he  must  answer  that 
he  has  the  funds  of  the  defendant.'^* 

"The  plaintiff,"  so  Judge  Moschzicker  has  ruled,  "is  entitled 
to  know  by  proper  answers  to  his  interrogatories  whether  or  not 
any  agreement  for  the  settlement  of  a  claim  by  the  defendant 
against  the  garnishee  had  been  reached  and  entered  into  between 
the  parties  named  before  the  service  of  writ  of  attachment,  and, 
if  so,  the  circumstances  surrounding  and  involved  in  the  making 
and  accepting  of  such  compromise  agreement,  with  its  terms,  its 
present  status  and  the  amount  due  thereunder  at  the  time  of  such 
service."''^ 

b.    Answers  denying^  indebtedness  are  not  conclusive. 

A  garnishee's  answer  to  interrogatories  denying  indebtedness 
to  the  defendant  is  not  conclusive.'*"  Nor  will  judgment  be  en- 
tered against  him  when  his  answers  deny  all  liability  to  the  de- 
fendant and  no  facts  are  set  forth  from  which  an  admission  of 
liability  might  be  implied.'*^  The  answer  of  a  garnishee  who  is 
also  the  assignee  of  a  judgment  from  the  defendant  that  the  as- 
signment was  made  to  him  as  collateral  security  for  a  note,  is  suf- 
ficient, if  uncontradicted.'*^  And  if  there  is  a  litigation  pending 
between  the  garnishee  and  his  creditor  to  determine  the  gar- 
nishee's indebtedness,  an  erroneous  answer  by  him  or  a  delay  until 
settlement  of  the  dispute,  will  not  prejudice  the  attachment.'*^  If 
required  he  must  attach  to  his  answer  an  account  between  him- 
self and  the  defendant  ;'**  but  he  need  not  answer  as  to  the  state 
of  his  account  with  a  firm  of  which  the  defendant  is  a  member.'*' 

537  Ivadner  v.  Shuster,  i  W.  N.  C.  85. 

538  Miner  v.  Kosek,  7  Kulp  72. 

539  Shoemaker  v.  Fegley,  14  Dist.  850. 

540  Lansdale  Trust  Co.  v.  Smith,  19  Super.  Ct.  235.  But  see  Houps 
V.  Lewis,  2  Kulp  337.  The  answers  of  a  garnishee  do  not  bind  a  constable 
who  has  sold  the  goods  under  a  previous  levy  for  the  debt  due.  Dennison 
Township  v.  Demprey,  4  Kulp  377- 

541  Schlayer  v.  Bowers,  30  C.  C.  535. 

542  First  Nat.  Bank  of  Towanda  v.  Ladd,  126  Pa.  188. 

543  Lemon  v.  McCurdy,  47  Pitts.  L.  J.  343- 

544  Lennig  v.  Fischer,  12  W.  N.  C.  338. 

545  Rollin  v.  Blyler,  12  W.  N.  C.  419. 


3052         Common  Law  Practice  in  Pennsylvania. 

c.  Correct  practice  if  answers  are  not  specific. 

If  the  garnishee's  answers  are  not  sufficiently  'specific,  a  rule 
on  him  to  show  cause  why  judgment  should  not  be  entered  by  de- 
fault for  not  making  them  more  specific  is  held  to  be  a  correct 
practice,"'  but  it  has  also  been  held  "that  the  plaintiff  may  either 
file  exceptions  or  demur,  or  have  an  issue  raised  to  try  the  ques- 
tion of  the  indebtedness  by  the  garnishees  to  the  defendant."**^ 
This  is  very  different  from  a  rule  for  judgment  on  admissions 
contained  in  the  answers,  or  for  the  amount  there  appearing  to  be 
due.  Says  Archbald,  P.  J. :  "In  the  one  case  the  plaintiff  accepts 
the  answers  as  in  full  compliance  with  the  rule  to  appear  and  an- 
swer, and  simply  seeks  to  take  advantage  of  any  admissions  con- 
tained therein."^*'  If  the  garnishee  makes  an  incomplete  or  eva- 
sive answer  it  is  as  much  of  a  default  as  if  there  were  no  compli- 
ance whatever  with  the  rule  to  answer,  so  too  if  the  facts  are 
glossed  over  or  held  back  the  juiswers  are  insufficient  and  the  gar- 
nishee is  in  default.'*' 

d.  Consequences  of  not  answering. 

The  statute  provides,  that  if  the  garnishee  shall,  after  due  serv- 
ice of  the  rule  to  answer,  neglect  or  refuse  to  comply  therewith, 
he  shall  be  adjudged  to  have  in  his  possession,  goods  and  effects 
of  the  defendant,  liable  to  the  attachment,  to  an  amount  or  value 
sufficient  to  satisfy  the  demand  of  the  plaintiff,  together  with  all 
legal  costs  of  suit  and  charges ;  and  thereupon,  execution  may  issue 
against  him,  in  like  manner  as  in  case  of  a  judgment  for  his  own 
proper  debt.^''"  The  question  of  the  sufficiency  of  the  garnishee's 
answers,  and  the  practice  in  reference  thereto,  has  already  been 
considered  under  the  title  "attachment-execution."^'^  If  the  gar- 
nishee pay  the  debt  to  the  attaching-creditor,  without  due  process 
of  law,  he  is  not  discharged.''^ 


546  Henwood  v.  American  Legion  of  Honor,  2  Dist.  170. 

547  Krebs,  J.,  Grauer  v.  Watson,  3  Dist.  641,  642.     See  also  Chap.  29, 
§209,  Vol.  2,  p.  1685. 

548  Ibid. , 

549  Ibid. 

550  Act  of  1836,  §57,  2  Purd.  §15,  p.  1723.  See  Corbyn  v.  Bollman,  4 
W.  &  S.  342^ 

551  See  Chap.  29,  §§207,  208,  Vol.  2,  p.  1678. 

552  Myers  v.  Urich,  i  Binn.  25. 
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e.    Notice  to  him  of  time  and  place  to  answer. 

A  rule  on  a  garnishee  to  answer  interrogatories  which  shows  on 
its  face  that  it  issued  from  the  office  of  the  prothonotary  and 
commands  him  to  appear  and  answer  before  a  fixed  day,  contains 
sufficient  notice  of  the  time  and  place  to  sustain  judgment  by  de- 
fault.^^^  By  mistake  of  a  prothonotary  the  answer  of  C.  as  gar- 
nishee was  filed  as  of  the  term  and  number  of  the  attachment  pro- 
ceedings against  B's.  garnishees  instead  of  the  term  and  number 
of  the  alias  writ  against  C.  His  mistake  did  not  affect  the  admis- 
sibility of  the  answer.^^* 

A  plaintiff  in  an  attachment  execution  who  has  passed  the  stage 
of  demanding  discovery  and  seeks  to  enforce  what  is  in  the  nature 
of  a  penalty,  under  the  fifty-seventh  section  of  the  act  of  1836, 
and  asks  the  court  to  adjudicate  a  default  by  reason  of  insufficient 
answers  to  the  garnishees,  will  be  denied  his  request  if  the  effect 
would  be  to  create  a  preference  in  favor  of  the  attaching-creditor, 
as  against  the  estate  of  the  insolvent  debtor,  by  means  of  such 
judgment  against  the  garnishees.^'' 

34.    Pleading  and  trial. 

If  the  plaintiff  be  dissatisfied  with  the  answers  of  the  garnishee, 
or  if  he  do  not  choose  to  file  interrogatories,  the  next  step  in  the 
cause  is  to  rule  the  garnishee  to  plead  to  the  scire  facias,  which  he 
is  bound  to  do,  as  in  other  cases.  The  usual  plea  is  nulla  bona, 
that  the  garnishee  had  no  goods  or  moneys  of  the  defendant  in  his 
hands,  at  the  time  of  the  service  of  the  attachment,  or  at  any  time 
thereafter;  so,  he  may  plead  specially  a  lien  in  his  own  favor 
upon  the  property  attached  f^^  or  he  may  give  it  in  evidence,  under 
the  plea  of  nulla  bona  with  notice  of  the  special  matter ;°°'  and,  it 
seems,  the  plaintiff  may  demur  to  the  notice  of  special  matter,  in 
the  same  manner  as  if  the  fact  had  been  pleaded.'^'  Under  this 
general  plea  of  nulla  bona  the  garnishee  may,  on  trial  of  the  issue, 
take  advantage  of  the  irregularity  of  the  judgment  on  which  the 
scire  facias  was  issued.^''®     If  he  can  do  that,  there  is  no  good 

553  Montanye  v.  Husted,  3  Kulp  325. 

554  Templeton  v.  Shakley,  107  Pa.  370. 

555  United  Fireman's  Ins.  Co.  v.  McCartney,  8  Dist.  no. 

556  Stevenson  v.  Pemberton,  i  Dall.  3. 

557  Wood  V.  Roach,  i  Yeates  177. 

558  Pulhamus  v.  Pursel,  2  Clark  141. 

559  Pancake  v.  Harris,  10  S.  &  R.  109 ;  Thornton  v.  Bonham,  2  Pa.  102. 
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reason  why  he  may  not  apply  in  the  court  in  behalf  of  the  non- 
resident defendant,  and  have  an  improvidently  granted  judg- 
ment stricken  off.^^"  The  garnishee  may  also  take  advantage  of 
a  defective  assessment  of  damages  in  the  judgment  on  a  foreign 
attachment  against  the  defendant  under  the  plea  of  nulla  bona  on 
the  trial  of  the  cause.°°^ 

a.  Flea  of  nulla  bona. 

On  the  plea  of  nulla  bona  to  the  scire  facias  the  jury  must  find 
the  specific  goods  in  the  garnishee's  possession,  and  may  also  find 
their  value."^^  On  the  trial  of  an  attachment  execution,  if  the 
garnishee  denies  in  his  pleadings  the  possession  of  any  property 
of  the  defendant  in  the  judgment,  and  the  evidence  is  conflicting, 
the  case  is  for  the  jury  and  not  for  the  court  to  determine  whether 
the  garnishee  has  any  of  the  defendant's  money,  and  if  he  has, 
the  amount."*^  Likewise  the  question  whether  the  debt  for  which 
a  foreign  attachment  was  issued  was  due  or  not  is  not  for  the 
court  to  determine  as  a  matter  of  law ;  it  is  a  question  of  fact  for 
submission  to  the  jury.""* 

b.  Pleading  prior  attachment  of  property. 

The  garnishee  may  also  plead  a  prior  attachment  of  the  prop- 
erty in  his  hands ;  but,  as  we  have  seen,''"'  this  is  neither  in  abate- 
ment nor  in  bar ;  it  is  admissible  only  to  give  notice  of  the  prior 
claim,  in  order  that  the  judgment  may  be  so  moulded  as  to  protect 
the  rights  of  all  parties.  The  garnishee  may  likewise  plead  that 
the  money  attached  in  his  hands  is  not  due  and  payable  until  a 
future  day  certain;  and  then  the  plaintiff  shall  have  judgment 
presently  against  the  garnishee,  but  execution  shall  stay.^®^ 

c.  Set-off. 

The  garnishee,  however,  will  not  be  allowed  to  plead  a  set-off  in 
his  own  favor  against  the  attaching-creditor  ;="  especially,  after 

560  Melloy's  Sons  v.  Burtis,  124  Pa.  161,  168. 

561  Keystone  Brewing  Co.  v.  Canavan,  221  Pa.  366. 

562  Crawford  v.  Barry,  i  Binn.  481. 

563  Malone  v.  Reidenauer,  231  Pa.  417. 

564  Steel  V.  Goodwin,  113  Pa.  288;  Conshbhocken  Tube  Co.  v.  Iron  Car 
Equipment  Co.,  167  Pa.  589  and  181  Pa.  122. 

565  See  Chap.  29,  §§209,  210,  Vol.  2,  p.  1684. 

566  Serg.  Att.  102.    And  see  Moser  v.  Mayberry,  7  W.  12. 

567  Cramond  v.  Bank  of  the  United  States,  i  Binn.  64. 
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the  death  of  the  latter."**  The  garnishee  therefore  cannot  set  off 
notes  given  to  him  by  the  defendant  before  the  attachment,  which 
were  not  due  at  the  time  of  issuing  the  writ  of  attachment.  The 
defendant's  insolvency  will  not  enable  the  garnishee  to  claim  the 
set-off  unless  something  has  been  done  before  the  attachment  to 
show  an  application  by  the  garnishee  of  the  undue  demand  to  the 
debt."** 

35.    Garnishee  must  guard  interests  of  defendant. 

The  garnishee  is  obliged,  in  any  event,  for  his  own  protection, 
to  guard  the  interests  of  the  defendant,  and  not  to  surrender  his 
property  till  forced  to  do  so.  The  position  of  the  garnishee,  in 
regard  to  the  attachment,  is,  therefore,  the  following — he  is  the 
simple  bailee  of  the  defendant's  effects;  or  he  is  his  debtor;  or 
he  is  such  bailee  or  debtor,  with  a  counter-claim  of  his  own, 
which  exists  as  a  lien  or  a  set-off;  or  he  is  a  trustee  of  the  said 
effects  or  moneys,  under  a  trust  created  by  the  defendant  for  a 
valuable  consideration  in  favor  of  another  party.  In  any  of  these 
contingencies,  he  must  take  defense  in  opposition  to  the  foreign 
attachment ;  if  he  neglect  to  do  so,  thoroughly  and  to  the  end,  and 
the  attached  property  is  forced  from  him  by  the  plaintiff,  in  con- 
sequence of  such  neglect,  he  not  only  forfeits  his  own  demand  on 
the  defendant,  but  becomes  responsible  to  him.°*^ 

Says  Judge  Magill :  "It  is  not  only  the  right,  but  also  the  duty 
of  the  garnishee,  to  make  every  just  and  legal  defense  to  the  pro- 
ceeding against  him  or  against  the  property  in  his  hands  which 
might  be  made  either  by  a  claimant  of  the  fund  or  property,  and 
including  the  right  to  question  the  validity  of  the  judgment  against 
the  defendant,  either  after  interrogatories  filed  or  at  a  trial  of  the 
issue  raised  by  scire  facias  and  a  plea  of  nulla  bona.''^'" 

568  Ibid.  If  the  garnishee  die  intestate  and  insolvent,  the  attaching- 
creditor  is  entitled  to  no  preference  in  the  distribution  of  the  estate. 
Parker  v.  Farr,  2  Bro.  331. 

568  Crall  V.  Ford,  28  W.  N.  C.  366. 

569  As  to  the  garnishee's  liability  for  interest  on  the  debt  attached  in 
his  liands,  see  §42. 

570  Great  Northern  Moulding  Co.  v.  Philadelphia  Picture  Frame  Co., 
19  Dist.  217,  221 ;  Pancake  v.  Harris,  10  S.  &  R.  109 ;  Thornton  v.  Bon- 
ham,  2  Pa.  102;  Baldy  v.  Brady,  IS  Pa.  103;  Bank  of  Northern  Liberties 
V.  Munford,  3  Grant  232;  Pennsylvania  R.  Co.  v.  Pennock,  51  Pa.  244; 
Wanamaker  v.  Stevens,  18  Phila.  336;    Melloy's  Sons  v.  Burtis,  124  Pa. 
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36.    What  defenses  he  can  make.(t) 

A  garnishee  may  set  up  against  the  plaintiff  any  defense  that  he 
could  make  against  the  defendant,'"  but  his  answer  is  not  con- 
strued with  the  strictness  of  an  affidavit  of  defense.""  He  may 
question  the  regularity  of  the  judgment,'^'  he  may  show  on  a  plea 
of  nulla  bona  that  the  property  attached  does  not  belong  to  the 
defendant,  but  to  himself  or  to  some  other  person  f*^  and  his  an- 
swer that  prior  to  his  attachment  the  defendant  has  assigned  the 
moneys  held  by  him  to  a  third  person  is  conclusive  in  the  absence 
of  contradictory  evidence  of  proof  of  fraud."'" 


161;  Seymour  v.  Fulton,  9  Dist.  611;  Keystone  Brewing  Co.  v.  Canavan, 
221  Pa.  366;  Bank  of  New  Bethlehem  v.  Maikrauz,  44  Super.  Ct.  225,  227. 

In  an  attachment  execution,  a  person  other  than  the  defendant  in  the 
execution,  claimed  to  own  the  goods.  The  garnishee  took  from  the  claim- 
ant a  bond  conditioned  to  save  the  garnishee  harmless  from  the  attachment, 
sold  the  goods,  retained  his  own  counsel  fee,  and  delivered  the  balance  to 
the  claimant.  Subsequently  the  attachment  came  on  for  trial.  The  gar- 
nishee did  not  notify  the  claimant,  although  he  knew  where  he  was.  The 
garnishee  also  knew  the  witnesses  who  could  prove  the  true  ownership  of 
the  property,  and  they  were  within  reach  but  he  did  not  summon  them. 
An  irregular  money  verdict  was  entered  against  the  garnishee,  wha  per- 
mitted it  to  stand  and  allowed  judgment  to  be  entered  upon  it.  It  was  held 
that  the  garnishee  was  grossly  negligent  of  the  duty  he  owed  the  claimant, 
and  that  neither  he  nor  the  plaintiffs  in  the  execution  could  use  the  judg- 
ment against  the  garnishee  as  evidence  of  right  to  recover  on  the  bond. 
Schempp  v.  Fry,  165  Pa.  510. 

t    I  Vale  1868,  1873. 

571  Willis  V.  Curtze,  203  Pa.  iii;  Farmers  and  Mechanics'  Bank  v. 
Little,  8  W.  &  S.  207 ;  Patten  v.  Wilson,  34  Pa.  299 ;  Noble  v.  Thompson 
Oil  Co.,  79  Pa.  3S4;  Reichner  v.  Reichner,  237  Pa.  540. 

572  Martin  v.  Throckmorton,  15  Super.  Ct.  632;  Hagy  v.  Hardin,  186 
Pa.  428. 

573  Seymour  v.  Fulton,  9  Dist.  611. 

Contra, — Cross  v.  Standard  Granite  Co.  Quarries,  9  Dist.  557. 

574  Albany  City  Ins.  Co.  v.  Whitney,  70  Pa.  248.  A  garnishee  in  a 
foreign  attachment  who  admits  owing  a  sum  but  claims  the  debts  which 
he  owes  is  due  to  a  corporation  other  than  that  named  as  defendant,  and 
produces  evidence  to  show  that  all  the  bills  were  made  out  in  the  name  of 
the  other  company  and  that  he  gave  all  checks  in  payment  to  and  received 
all  receipts  from  it,  he  may  offer  in  evidence  a  certified  copy  of  the  pro- 
ceedings of  organization  of  that  company,  incorporated  by  another  state  to 
show  that  there  was  such  a  company.     Hilliard  v.  Enders,  196  Pa.  587. 

575  Conshohocken  Tube  Co.  v.  Western  N.  Y.  &  Pa.  R.  Co.,  175  Pa.  235. 
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37.  Can  not  question  validity  of  judgment  against  defendant. 

The  garnishee  has  no  right  to  question  the  regularity  or  vaUd- 
ity  of  the  judgment  entered  against  the  defendant.  When  he 
sees  in  good  faith  that  the  money  is  recovered  from  him  in  due 
course  of  law,  and  there  is  no  fraud  or  collusion,  a  recovery  in 
foreign  attachment  is  a  good  defense  to  an  action  brought  by  the 
defendant  against  the  garnishee."^® 

38.  Evidence. 

In  an  action  against  the  garnishee,  the  evidence  is  for  the  jury 
whenever  the  evidence  justifies  a  finding  of  fraudulent  combina- 
tion to  defeat  creditors.^"'  Nor  does  the  statute  of  Elizabeth, 
nor  any  doctrine  of  equity,  relieve  parties  to  a  fraudulent  confes- 
sion of  judgment ;  and  an  entry  of  satisfaction  after  garnishment 
is  ineffective  to  defeat  an  attaching-creditor.^'*  But  if  the  record 
suggests  an  outstanding  interest  in  a  third  party,  who  is  a  stranger 
to  the  litigation,  and  who  might  be  prejudiced  without  due  no- 
tice, the  court  will  refuse  to  enter  judgment  on  the  answers,  but 
will  send  the  case  to  the  jury,  that  the  equities  of  all  the  parties 
may  be  found  and  administered.*'^ 

In  attachment  execution  if  a  judgment  is  attached  by  a  creditor 
of  the  plaintiff,  proceedings  thereon  will  not  be  stayed,  but  the 
proceeds  will  be  ruled  into  court.^*"  Nor  may  a  judgment  credi- 
tor of  a  decedent,  by  proceeding  in  attachment  execution  against 
the  debtors  of  the  decedent,  aid  the  administrator  in  the  disclosure 
of  the  assets  if,  by,  so  doing,  the  effect  would  be  to  violate  the 
principle  that  one  such  creditor  cannot  obtain  a  lien  or  preference 
over  the  other  creditors  by  an  execution  against  a  personal  repre- 
sentative."*"^ 

39.  Verdict. 

If  issue  be  taken,  and  a  trial  had  upon  the  scire  facias,  the  jury 
must  find  what  goods  or  effects,  if  any,  were  in  the  hands  of  the 

576  Cross  Brothers  v.  Standard  Granite  Co.  Quarries,  9  Dist.  557; 
Collins  V.  Walker,  6  W.  N.,  C.  17S ;  O'Connor  v.  O'Connor,  2  Grant  245 ; 
Anderson  v.  Young,  21  Pa.  443- 

577  Owecka  v.  Nowak,  226  Pa.  339. 

578  Stone  V.  Rohner,  7  Dist.  313;  Sherk  v.  Endress,  3  W.  &  S.  255; 
Winton  v.  Freeman,  102  Pa.  366;   Harbaugh  v.  Butner,  148  Pa.  273. 

579  Stone  V.  Rohner,  7  Dist.  313. 

580  Durham  v.  Walsh,  7  Lane.  L.  Rev.  30. 

581  United  Fireman's  Ins.  Co.  v.  McCartney,  8  Dist.  no. 
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garnishee,  at  the  time  the  attachment  was  executed,  or  afterwards, 
and  the  value  thereof."*^     If  the  plaintiff  obtain  the  answers  of 
the  garnishee  to  his  interrogatories,  he  may  or  not,  as  he  pleases, 
use  them  in  evidence  on  the  trial  of  the  issue  on  the  scire  facias 
against  the  garnishee ;  but  if  he  read  the  answers  of  the  garnishee 
in  evidence,  the  latter  may  insist  that  the  whole  of  his  answer  to 
any  interrogatory  shall  be  read,  and  therefore,  may  read  any  docu- 
ment referred  to  therein,  if  its  genuineness  be  established  by  the 
oath  of  the  garnishee  in  his  answer;  the  garnishee  may  rely  on 
those  answers,  without  giving  evidence  aliunde  of  the  facts  therein 
stated.'*^    The  respondent  is  entitled  to  set  forth  his  whole  case 
in  his  answer,  and  may  not  only  traverse,  but  confess  and  avoid 
the  case  of  the  complainant;  it  is  his  right  and  duty  to  state  his 
defense  as  he  purposes  to  make  it ;  what  answer  the  respondent 
is  entitled  to  make,  is  a  question  of  pleading ;  the  weight  due  to 
his  answer,  when  made,  depends  on  the  rules  of  evidence.'"*     If, 
on  the  trial,  the  plaintiff  read  the  answers  of  the  garnishee  to  the 
interrogatories  administered  to  him  on  the  plaintiff's  behalf,  the 
plaintiff  may  contradict  those  answers  by  showing  that  the  de- 
fendant swore  differently  on  another  occasion.'*^     On  the  trial, 
the  garnishee  cannot  avail  himself  of  the  fact  that  the  debt  at- 
tached was  given  in  consideration  of  goods  transferred  to  him  by 
the  defendant  for  the  purpose  of  defrauding  the  creditors  of  the 
latter.'^^     It  is  error,  to  find  against  the  garnishee  for  a  definite 
sum ;  the  jury  must  find  the  goods  in  his  hands,  and  their  value, 
since  the  garnishee  may  discharge  himself,  by  a  surrender  of  the 
property,  and  is  not,  in  any  case,  answerable  beyond  its  value  f" 
but,  if  the  property  in  the  garnishee's  hands  be  money,  the  verdict 
may  be  amended.'"'    Where  a  legacy  is  attached,  the  garnishee 
may  show  that  he  is  surety  for  the  original  defendant,  and  is  likely 
to  be  compelled  to  pay ;  and  he  may  be  secured  by  a  conditional 
verdict.""* 

582  Act  of  1836,  §58,  2  Purd.  §26,  p.  1723. 

583  Erskine  v.  Sangston,  7  W.  150. 

584  Parkhurst  v.  Devine,  I  Phila.  486. 

585  Adlum  V.  Yard,  i  R.  163. 

586  Moser  v.  Mayberry,  7  W.  12. 

587  Hampton  v.  Matthews,  14  'Pa.  105.  But  where  a  debt,  payable  in 
the  bonds  of  the  garnishee,  is  attached,  the  attaching-creditor  is  not  bound 
lo  receive  them  at  par.    Frederick  v.  Easton,  40  Pa.  419. 

588  Flanagan  v.  Wetherill,  s  Wh.  280. 

589  Ross  v.  McKinny,"2  R.  227. 
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40.    Judgment 

The  verdict  in  an  issue  to  determine  the  ownership  of  a  fund 
paid  into  court,  should  not  be  entered  for  a  stated  sum,  but  for 
the  plaintiff  generally."^"  Again,  a  general  verdict  in  favor  of 
the  plaintiff  may  be  treated  as  amended  and  judgment  entered 
thereon  against  a  garnishee  as  executor  if  the  jury  were  so 
sworn.'®^ 

a.  On  admission  of  garnishee. 

If  a  garnishee  voluntarily  admits  that  he  owes  the  defendant  a 
certain  sum,  the  plaintiff  is  entitled  to  judgment  therefor  without 
further  process,  nor  can  the  garnishee  complain  that  no  scire 
facias  was  issued.^'^  If  the  garnishee  admits  a  sum  due,  and  the 
defendant  pleads  that  it  is  due  for  wages,  the  plaintiff  is  not  en- 
titled to  an  issue ;  he  must  reply  to  the  plea.°°' 

b.  For  want  of  appearance  or  default  of  answer. 

The  plaintiff  may  have  judgment  against  the  garnishee,  either 
for  want  of  an  appearance,  for  default  of  answers  to  interroga- 
tories, or  after  verdict  on  the  scire  facias.  In  the  latter  case,  the 
judgment  is  an  award  of  execution,  to  be  levied  of  the  goods  and 
effects  found  by  the  jury  to  be  in  the  hands  or  possession  of  the 
garnishee,  or  of  so  much  of  them  as  shall  be  suf5ficient  to  satisfy 
his  demand,  together  with  legal  costs  of  suit.^'^^  The  proper  form 
of  judgment  by  default  is,  that  the  plaintiff  have  execution  of  so 
much  of  the  debt,  &c.,  due  by  the  garnishee  to  the  defendant,  and 
attached  in  his  hands,  as  may  satisfy  the  judgment  of  the  plaintiff, 
with  interest  and  costs ;  and  if  the  garnishee  refuse  or  neglect,  on 
demand  by  the  sheriff,  to  pay  the  same,  then  the  same  to  be  levied 
of  his,  the  garnishee's,  goods  and  lands,  according  to  law,  as  in 
case  of  a  judgment  against  him  for  his  own  proper  debt;  and 
that  the  garnishee  be  thereupon  discharged,  as  against  the  defend- 
ant, as  of  the  sum  so  attached  and  levied,  fee.'"*  A  general  judg- 
ment will  be  stricken  off,  as  informal.''*''     The  form  of  this  judg- 

590  King  Optical  Co.  v.  Royal  Ins.  Co.,  24  Super.  Ct.  527. 

591  Bouslough  V.  Bousloughi  68  Pa.  495. 

592  Cross  Brothers  v.  Standard  Granite  Co.  Quarries,  9  Dist.  557- 

593  Cunningham  v.  0!Keefe,  3  C.  C.  47i- 
S93a  Aot  of  1836,  §58,  2  Purd.  §26,  p.  1723. 

594  Layman  v.  Beam,  6  Wh.  182;   Corbyn  v.BoUman,  4  W.  &  S.  342- 

595  Mawson  v.  Goldstone,  9  Phila.  30. 
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ment,  however,  must  be  varied,  where  executors  or  administrators 
are  garnishee ;  it  would  be  error,  in  such  case,  to  enter  judgment 
against  them  de  bonis  propriis;  they  cannot  be  made  Hable,  by 
any  mispleading,  or  lack  of  pleading,  to  pay  more  money  than  the 
amount  of  assets  in  their  hands  ;^°°  and  if  the  defendant  claim  the 
benefit  of  the  exemption  law,  and  the  garnishee  make  default,  the 
form  of  judgment  must  be  varied,  by  inserting  a  provision  that 
the  garnishee,  upon  payment  of  the  plaintiff's  demand,  be  there- 
upon discharged,  as  against  the  defendant,  for  the  sum  so  attached 
and  levied  of  the  debt  and  money  in  his  hands,  to  the  extent  and 
so  far  only  as  the  said  sum  so  attached  and  levied  exceeds  the 
sum  of  three  hundred  dollars;  without  prejudice  to  the  right  of 
the  defendant  to  recover  from  the  garnishee  the  said  sum  of  three 
hundred  dollars,  or  any  less  sum  due  and  owing  by  the  said  gar- 
nishee to  him,  at  the  time  of,  or  at  any  time  since,  the  service  of 
the  attachment.^*'  If  the  defendant  die,  pending  the  attachment, 
there  is  no  necessity  for  a  scire  facias  against  his  personal  repre- 
sentatives, before  judgment  against  the  garnishee.''* 

A  judgment  is  good  against  the  garnishee  by  default  for  not 
answering  interrogatories  that  he  has  property  of  the  defendant 
equal  to  the  plaintiff's  demand.'^'  The  answers,  to  entitle  the 
plaintiff  to  judgment  must  leave  no  doubt  of  the  nature  and  ex- 
tent of  the  garnishee's  liability.®""  Again  it  has  been  held  that  a 
judgment  will  not  be  entered  against  a  garnishee  without  an  ab- 
solute admission  of  indebtedness,®"^  and  for  some  specific  amount 
or  at  least  for  a  sum  sufficient  to  cover  the  plaintiff's  demand.®"^ 
If  the  attachment  is  against  an  executor  as  garnishee  of  an  an- 
nuitant and  the  answer  admits  an  indebtedness  for  a  stated  sum, 
judgment  will  be  entered  against  him,  though  he  has  not  settled 
the  estate  ;®°=  likewise  judgment  should  be  entered  against  him  if 

596  Lorenz  v.  King,  38  Pa.  93,  97. 

597  Jones  V.  Tracy,  75  Pa.  417. 

598  Etting  V.  Moses,  i  Phila.  399. 

599  Rineheimer  v.  Weiss,  4  Kulp  279.    See  Bloom  v.  Alexander,  s  Kulp 
131. 

600  Dennison  Township  v.  Dempsey,  4  Kulp  377. 

6di    Chap.  29,  §213,  Vol.  2,  p.  1690.    Wetherill  v.  Flanagan,  2  Miles  243 ; 
Kistler  v.  Thompson,  3  Lack.  Jur.  341. 

602  Conshohocken  Tube  Co.  v.  Iron  Car  Equip.  Co.,  167  Pa.  592. 

603  Rhodes  v.  Kemble,  12  C.  C.  470. 
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he  admits  having  about  the  amount  of  the  plaintiff's  claim,  though 
unable  to  tell  accurately  until  his  accounts  have  been  audited.""* 

An  answer  by  the  garnishee  that  he  holds  funds  which  he  be- 
lieves to  be  the  defendant's,  but  which  are  claimed  by  a  third  per- 
son, will  not  justify  the  entry  of  judgment  against  him."""  And 
an  answer  that  he  holds  title  to  real  property  which  he  has  agreed 
to  transfer  at  a  known  valuation  to  the  defendant  in  payment  for 
work  done  by  him,  will  not  justify  the  entry  of  a  judgment  against 
the  garnishee  for  an  amount  equal  to  the  valuation."""  If  the 
plaintiff  does  not  take  judgment  for  the  amount  admitted  in  the 
garnishee's  answer,  he  must  to  obtain  a  verdict  show  that  there 
was  due  to  the  garnishee  a  larger  sum  than  that  admitted.""^  Nor 
will  judgment  be  granted  on  insufficient  answers  if  it  involves  a 
preference  over  creditors.""*  An  attachment  execution  was  issued 
on  a  judgment  against  Chr.  Alten,  whose  correct  name  was  Chris- 
tian Alten,  and  the  copy  served  by  the  sheriff  on  the  bank  as  gar- 
nishee gave  the  defendant's  name  as  Charles.  The  bank  in  its 
answer  admitted  its  possession  of  a  deposit  in  the  name  of  Chris- 
tian Alten  which  however'  had  been  paid  on  his  checks.  As  Chr. 
did  not  stand  for  Christian  the  rule  for  judgment  against  the  gar- 
nishee was  discharged.""^ 

If  the  stock  of  a  corporation  is  gamisheed,  standing  in  the  de- 
fendant's name,  judgment  will  be  entered  against  the  garnishee; 
the  defendant's  indebtedness  to  the  corporation  is  no  defense  un- 
less it  has  a  lien  thereon,  it  cannot  therefore  ask  that  the  plaintiff's 
execution  extend  to  only  so  much  of  the  stock  as  remains  after 
the  garnishee  has  satisfied  its  own  claim."^" 

When  the  answers  of  the  garnishee  are  so  deficient  as  to  en- 
title the  plaintiff  to  move  for  an  attachment  for  contempt,  he  is 
also  entitled  to  a  rule  on  the  garnishee  for  judgment  for  not  mak- 
ing a  more  specific  answer.  While  the  plaintiff  is  entitled  to  an 
attachment  for  contempt,  he  is  not  confined  to  that  remedy."^^ 


604  Eby  V.  Draucher,  15  Lane.  L.  Rev.  269. 

605  Importers  &  Traders'  Nat.  Bank  v.  Lyons,  ips  Pa.  479. 

606  Wilson  V.  Morrow,  14  W.  N.  C.  8g. 

607  Erbs  V.  Weimar,  32  W.  N.  C.  204. 

608  United  Fireman's  Ins.  Co.  v.  McCartney,  8  Dist.  no. 

609  Burr  V.  Alten,  2  Lack.  Jur.  178. 

610  Lanahan  v.  Collins,  28  W.  N.  C.  287. 

611  Henwood  v.  American  Legion  of  Honor,  2  Lack.  Jur.  339. 
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c.  Of  another  state  on  foreign  attachment. 

A  judgment  in  a  court  of  another  state  on  a  foreign  attachment 
is  not  conclusive  evidence  of  the  debt  in  an  action  on  the  judg- 
ment.°^^  Again,  the  decision  of  such  a  court  against  the  gar- 
nishee, who  pays  under  the  judgment,  will  not  protect  him  against 
a  bona  fide  assignee  of  the  claim  in  this  state.*^^  Nor  does  a 
judgment  against  a  garnishee  in  favor  of  an  attaching  creditor 
conclude  the  defendant's  trustee  in  insolvency.*^*  But  if  money 
is  attached  in  another  state,  the  judgment  of  its  courts,  foimded 
on  its  own  laws,  is  conclusive  concerning  the  disposition  of  the 
money.*^^  Such  a  judgment  therefore  is  a  protection  to  the  credi- 
tor who  has  received  it.°^^ 

d.  As  a  bar  to  a  subsequent  action 

A  judgment  in  favor  of  the  garnishee  in  the  attachment  is  no 
bar  to  a  subsequent  action  by  the  defendant  against  him.*^^  If 
the  ownership  of  a  debt  be  disputed  and  the  garnishee  avers  in 
his  answer  that  he  is  not  indebted  to  the  third  party  claimant,  but 
only  to  the  defendant,  a  judgment  against  the  garnishee  after  no- 
tice to  the  third  party  claimant,  is  res  adjudicata  binding  him  in  a 
subsequent  suit  against  the  garnishee.*^*  Nor  can  the  validity  of 
the  judgment  against  the  garnishee  be  raised  by  the  defendant  in 
the  subsequerit  distribution  of  the  proceeds  of  sale  of  the  gar- 
nishee's property.*^* 

e.  Does  not  conclude  third  parties. 

As  a  controversy  against  the  garnishee  is  a  proceeding  in  per- 
sonam, a  judgment  against  him  does  not  conclude  the  rights  of 
third  parties  to  the  goods  or  moneys  attached  in  his  possession.®^" 
A  defendant  who  appears  to  take  a  rule  to  dissolve  the  attach- 
ment becomes  a  party  to  the  proceeding  and  a  judgment  in  per- 

612  Phelps  V.  Holker,  I  Dall.  261. 

613  Noble  V.  Thompson  Oil  Co.,  79  Pa.  354.  But  see  Anderson  v. 
Young,  21  Pa.  443. 

614  Tarns  V.  Bullitt,  35  Pa.  308. 

615  Moore  v.  Spackman,  12  S.  &  R.  287. 

616  Rapalje  v.  Emory,  2  Dall.  51  and  231. 

617  Ruff  V.  Ruff,  8s  Pa.  333. 

618  Osner  v.  VoUrath,  2  C.  C.  184. 

619  Dayton  v.  Wagner,  2  Sch.  L.  R.  162. 

620  Flanagan  v.  Mechanics'  Bank,  54  Pa.  398. 
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sonam  may  be  obtained  against  him.^^^  But  an  unsuccessful  at- 
tempt to  open  or  set  aside  a  judgment  in  rem,  rendered  in  a  suit 
begun  by  a  writ  of  foreign  attachment  will  not  have  the  effect  of 
transforming  the  judgment  into  one  in  personam. °^^ 

When  a  suit  is  begun  by  a  writ  of  foreign  attachment  under  the 
act  of  1836^^^  and  judgment  thereon  is  entered  against  the  defend- 
ant for  want  of  an,  appearance,  only  the  property  attached  is 
bound,  and  the  process  of  collecting  the  judgrnent  does  not  extend 
to  any  other  property  even  though  it  be  within  the  jurisdiction  of 
the  court.*" 

f.    Operates  as  an  assignment  of  the  fund. 

A  judgment  against  the  garnishee  operates  as  a  statutory  as- 
signment of  the  fund  attached,  and  the  attaching  creditor  becomes 
clothed  with  all  the  rights  of  the  original  owner."^^ 

41.    Opening  of  judgment. 

A  judgment  against  a  garnishee  will  not  be  opened  on  the  ap- 
plication of  a  third  party  who  gave  notice  to  the  third  party  that 
the  money  in  his  possession  belongs  to  him,  and  not  to  the  defend- 
ant in  the  execution.*^*  But  a  judgment  against  a  garnishee  will 
be  opened  for  want  of  appearance  where  it  is  shown  that  the  fail- 
ure to  enter  it  was  due  to  an  oversight,  that  there  was  no  prop- 
erty in  the  garnishee's  possession,  that  the  sheriff's  return  did  not 
show  the  attachment  of  anything,  and  that  the  plaintiff  had  failed 
to  comply  with  the  rules  of  the  court  in  serving  the  interrogations 
and  as  to  notice  of  rule  oni  the  garnishee.*^^  Likewise  a  judg- 
ment against  the  garnishee  will  be  opened  if  there  has  not  been  a 
proper  service  of  the  interrogations  and  rule  to  answer.^^*  ^ 

A  plaintiff  issued  a  foreign  attachment  in  common  pleas  No.  i 
of  Philadelphia  against  a  debt  represented  by  a  judgment  on  a 

621  Swilkey  v.  Shaibley,  9  Lane.  Bar  114.  . 

622  Smith  V.  Eyre,  149  Pa.  272. 

623  See  act  of  June  13-,  P.  L.  S8o,  §43.  2  Purd.  §1,  p.  1712. 

624  Smith  V.  Eyre,  149  Pa.  272.  See  Pennsylvania  R.  Co.  v.  Pennock, 
SI  Pa.  244. 

625  Ficken's  Estate,  16  Phila.  269. 

626  Schultz  V.  Hoffman,  13  C.  C.  90. 

627  McFadden  v.  Millerstown  Dep.  Bank,  28  Super.  Ct.  583- 

628  Miller  &  Co.  v.  Lent,  22  Lane.  L.  Rev.  212.  Under  the  rules  of 
court  in  Lancaster  County  service  made  be  made  on  the  party  or  his  bail 
where  there  is  no  attorney  of  record.    Ibid. 
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note  in  common  pleas  No.  2.  The  defendant  in  the  latter  case, 
who  was  the  garnishee  in  the  other  case,  took  a  rule  to  open  the 
judgment,  which  was  resisted  by  an  attaching-creditor  of  the 
plaintiff,  his  claim  having  been  paid,  he  withdrew  his  opposition, 
the  judgment  was  opened  and  a  verdict  was  rendered  for  the  de- 
fendant. As  garnishee  in  No.  i  he  then  pleaded  nulla  bona,  and 
the  issue  was  whether  or  not  the  trial  in  No.  2  was  collusive  and 
fraudulent  and  the  verdict  wrongfully  obtained.  He  was  non- 
suited, but  the  supreme  court  reversed  the  judgment,  declaring 
there  was  evidence  which  if  uncontradicted  or  unexplained  would 
justify  the  jury  in  landing  that  there  was  collusion  and  f raud.*^° 

43.    Garnishee  is  not  liable  for  interest,  (u) 

A  garnishee  who  is  in  no  default  is  not  liable  for  interest  pend- 
ing the  attachment ;  during  that  period  the  running  of  interest  is 
suspended.'^"  This  rule,  however  does  not  apply  if  there  has 
been  collusion,  unreasonable  delay,  or  litigiousness  on  the  part  of 
the  garnishee.^^^  Though  he  is  not  bound  to  pay  the  money  into 
court,  his  willingness  to  pay  and  not  to  litigate  must  appear.*^^ 
Likewise  a  foreign  attachment  Which  has  been  compromised  may 
be  pleaded  in  bar  at  the  trial  of  an  action  against  the  garnishee 
with  respect  to  the  recovery  of  interest."^^ 

On  the  other  hand  interest  will  be  allowed  on  a  sum  found  due 
attaching-creditors  from  a  garnishee  when  payment  of  the  prin- 
cipal is  not  delayed  by  litigation  between  the  plaintiff  and  defend- 
ant, but  by  litigation  between  the  plaintiff  and  the  garnishee.^" 

43.    Security  to  restore  property. 

The  statute  provides,  that  before  any  execution  shall  be  exe- 
cuted, the  plaintiff  shall  give  security,  by  recognisance  and  suffi- 
cient sureties,  to  be  approved  by  the  court,  or  by  one  of  the 
judges  thereof,  in  vacation,  with  condition,  that  if  the  defendant 

u    I  Vale  1874. 

629  Palmer  v.  Gilmore,  148  Pa.  48.    See  Sommes  v.  Gilmore   160  Pa 
129.  ' 

630  Jones  V.  Manufacturers'  Nat.  Bank,  99  Pa.  319.    See  Chap.  29  S19S 
Vol.  2,  p.  1664. 

631  Ibid. 

632  Ibid. 

633  Updegraff  v.  Spring,  11  S.  &  R.  188. 

634  See  Chap.  29,  §I9S,  Vol.  2,  p.  1664.    Merchants  and  Manuf   Nat 
Bank  of  Pittsburgh  v.  Kern,  8  Dist.  75. 
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in  the  attachment  shall,  within  a  year  and  a  day  next  ensuing  the 
date  of  such  recognisance,  by  himself  or  attorney,  come  into  court 
attached  and  condemned  as  aforesaid,  or  so  much  thereof  as  shall 
discharge  the  same,  with  costs,  in  such  case,  the  plaintiff  shall  re- 
store to  the  defendant  the  goods  or  effects,  or  the  value  thereof, 
attached  and  condemned  as  aforesaid,  or  so  much  thereof  as  shall 
be  disproved  or  discharged,  or  else  that  they  will  do  it  for  him.°'' 
The  plaintiff  need  not  give  security  to  restore,  before  issuing  exe- 
cution ;  he  may  do  so,  at  any  time  before  the  sale.^^^  Before  the 
approval  of  the  security,  notice  thereof  must  be  given  in  the  same 
manner  as  upon  the  entry  of  bail  for  stay  of  execution,  and  the 
form  of  justification  of  the  sureties  is  the  same,  under  the  rules 
of  court.*^^  But,  instead  of  giving  security  to  restore,  the  plain- 
tiff may,  at  his  election,  permit  the  property  attached  to  remain 
unsold  for  a  year  and  a  day  after  judgment,  and  then  proceed  to 
make  sale  by  execution,  with  the  like  effect  as  if  such  security  had 
been  entered."^' 

44.    Scire  facias  ad  disprobandum. 

The  right  of  disproving  the  debt,  within  a  year  and  a  day, 
which  is  secured  to  the  defendant  by  the  statute,  is  exercised  by  a 
writ  of  scire  facias  ad  disprobandum  debitum,  which  puts  the 
plaintiff  upon  the  legal  proof  of  his  demand,  and  lets  the  defend- 
ant into  a  full  defense  f^^  the  executors  of  the  original  defendant 
may  have  such  writ  without  putting  in  bail  to  the  attachment.®*" 
On  the  scire  facias,  every  opportunity  is  given  them  of  a  hearing, 
and  of  a  full  defense,  as  if  the  defendant  had  given  security  to 
dissolve.^*^  The  time  for  issuing  such  writ  runs  from  the  suing 
out  of  execution  against  the  garnishee.**^  The  quashing  of  the 
writ  and  all  proceedings  thereon,  does  not  amount  to  a  breach  oi 

63s    Act  of  1836,  §61,  2  Purd.  §33,  p.  1725. 

636  Fitch  V.  Ross,  4  S.  &  R..  557- 

637  See  Chap.  29,  §77,  Vol.  2,  p.  1458. 

638  Act  8  May,  1855,  §2,  P.  L.  532,  2  Purd.  §34,  p.  1725.  Where  prop- 
erty is  attached  in  the  hands  of  an  executor  or  administrator,  under  the 
act  of  1842,  the  plaintiff,  in  addition  to  the  security  to  restore,  must  also 
gfive  a  refunding  bond  to  the  garnishee,  as  prescribed  by  the  act  24  Febru- 
ary, 1834,  §41,  P.  L.  81,  I  Purd.  §ig6,  p.  1131. 

639  McClenachan  v.  McCarty,  i  Dall.  378. 

640  Bujac  v.  Phillips,  2  Miles  71. 

641  Fitch  V.  Ross,  4  S.  &  R.  565. 

642  Bujac  V.  Phillips,  2  Miles,  71. 
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the  recognisance  ad  disprobandum  debitum;  it  is  not  equivalent 
to  disproving  the  debt.^*' 

45.  Interpleader. 

The  request  of  a  garnishee  in  a  foreign  attachment  who  dis- 
claims all  interest  in  the  funds  in  his  possession  and  petitions  for 
an  interpleader  between  the  plaintiffs  in  a  foreign  attachment  and 
a  person  claiming  funds  by  assignment  from  the  defendants  in 
the  foreign  attachment,  should  be  granted  without  requiring  the 
money  to  be  paid  into  court.  The  interpleader  act  does  not  con- 
template a  payment  of  money  into  court  and  a  disposition  of  the 
controversy  by  the  court  without  a  jury.'" 

By  the  act  of  1881*^°  the  act  extending  the  chancery  powers  of 
the  courts  and  the  sheriff's  interpleader  act  were  extended  and  ap- 
plied to  any  claim  made  by  any  person  or  corporation,  not  being 
the  parties  against  whom  process  of  foreign'  attachment  has  is- 
sued, to  any  goods  or  chattels  taken  or  entitled  to  be  taken  by  any 
process  of  foreign  attachment,  provided  that  when  the  proper 
court  is  not  in  session  any  judge  thereof  has  power  at  chambers 
to  hear  and  determine  any  rule  to  show  cause,  and  to  make  such 
order  as  shall  appear  to  be  proper  and  just  under  the  circum- 
stances of  the  case. 

46.  Execution. 

a.    Nature  of  attachment — execution. 

The  statute  provides  that,  after  a  verdict  for  the  plaintiff  on 
any  scire  facias,  it  shall  be  lawful  for  him  to  have  execution  of 
his  judgment  in  the  attachment,  to  be  levied  of  the  goods  or  ef- 
fects so  found  in  the  hands  or  possession  of  the  garnishee,  or  of 
so  much  of  them  as  shall  be  sufficient  to  satisfy  his, demand,  to- 
gether with  legal  costs  of  suit  and  sharges,  as  aforesaid.**'  The 
plaintiff  may  also,  at  the  same  time,  have  execution  against  the 
garnishee  upon  the  judgment  obtained  against  him  on  the  scire 
facias,  as  in  the  case  of  a  judgment  against  him  for  his  proper 
debt,  to  be  executed,  if  the  garnishee  shall  neglect  or  refuse,  upon 
the  lawful  demand  of  the  proper  officer,  to  produce  and  deliver 

643  Hill  V.  Cukn,  i  Grant  463. 

644  Barnes  v.  Bamberger,  196  Pa.  123. 

64s    Act  June  10,  P.  1,.  106,  2  Purd.  §54,  p.  1729. 
646    Act  of  1836,  §59,  2  Purd.  §31,  p.  1724. 
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the  goods  and  effects  of  the  defendant,  as  aforesaid,  or  to  pay 
the  debt  or  duty  attached  if  the  same  shall  be  due  and  payable.®*^ 

b.  Joint  defendants. 

Where  the  writ  is  against  joint  defendents,  some  of  whom  were 
liable  to  attachment,  and  some  not,  if  judgment  be  rendered 
against  those  who  have  appeared,  execution  may  be  had  in  like 
manner  as  in  the  case  of  a  judgment  rendered  upon  the  confession 
of  the  defendant;  and  if  such  defendants  have  nothing,  or  not 
sufficient  whereof  to  levy  such  judgment,  the  plaintiff  may  levy 
his  judgment,  or  the  residue  thereof,  of  the  goods  and  effects 
which  may  remain  subject  to  the  attachment,  proceeding  therein, 
in  all  respects,  in  the  manner  above  provided,  where  none  of  the 
defendants  enter  bail ;  provided,  however,  that  the  court  may,  if 
they  see  cause,  award  execution  of  the  whole,  or  any  part  of  such 
judgment,  against  the  goods  or  effects  of  the  defendants  at- 
tached, in  the  first  instance;  saving,  nevertheless,  to  all  the  de- 
fendants their  respective  rights  and  claims  against  each  other  in 
that  behalf."* 

c.  Partners. 

Since  the  act  of  1873°*°  regulating  executions  against  partners, 
no  levy  can  be  made  on  the  interest  of  a  partner  in  the  firm  prop- 
erty by  his  separate  creditor  under  a  common  fieri  facias ;  there 
must  be  a  special  writ  as  provided  by  the  statute.''^"  This  special 
writ  does  not  provide  a  new  remedy,  and  an  actual  levy  under  an 
ordinary  fi.  fa.  will  prevail  over  a  subsequent  levy  under  this 
act  f^  the  Writ  must  conform  to  the  act.*°^ 

If  the  sheriff  levies  and  sells  under  a  separate  execution  on  the 
defendant's  interest  in  the  partnership  property,  he  cannot  deliver 
possession  to  the  purchaser;   but  he  acquires  a  right  to  an  ac- 

647  Ibid.,  §60,  2  Purd.  §32,  p.  1725. 

648  Ibid.,  §73,  2  Purd.  §48,  p.  1729. 

649  Act  April  8,  P.  L.  1865,  3  Purd.  §9,  p.  3460. 

650  Hare  v.  Commonwealth,  92  Pa.  141.  See  Lusk's  Appeal,  108  Pa. 
152 ;  Kaine's  Appeal,  92  Pa.  273. 

651  Wise  V.  Vosburg,  4  Super.  Ct.  221;  Dengler's  Appeal,  125  Pa.  12. 
See  Richard  v.  Allen,  117  Pa.  199. 

652  Evans  V.  Howell,  S  C.  C.  313. 
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count,*''  which  can  be  enforced  by  an  action  of  account-render  or 
a  bill  in  equity.'"* 

d.    On  land. 

Where  the  attachment  has  been  laid  on  land  demised  to  a  ten- 
ant, after  judgment  has  been  obtained  on  a  scire  facias,  against 
such  tenant,  as  garnishee,  the  plaintiff  may  have  execution,  as 
provided  by  the  act,  of  the  rents  of  the  premises,  if  such  rents,  or 
any  part  thereof,  have  remained  in  the  hands  of  the  tenant;  but 
if  paid  into  court,  then,  upon  award  of  execution,  the  plaintiff 
may  have  the  money  paid  into  his  hands,  on  his  giving  security.*'' 
If  the  rents  and  profits  of  the  real  estate  are  not  sufficient  to  sat- 
isfy the  amount  of  his  judgment,  with  the  interest,  costs  and 
charges,  the  plaintiff,  on  giving  security  to  restore,  may  have  a 
writ  of  fieri  facias,  upon  which  the  like  proceedings  may  be  had 
for  the  condemnation  and  sale  of  the  real  estate  as  in  other 
cases."' 

An  attachment  execution  on  a  judgment  obtained  before  a  jus- 
tice for  less  than  $ioo  cannot  be  issued  without  an  execution  and 
return  made  of  no  goods,  and  a  transcript  of  the  judgment  en- 
tered in  the  prothonotary's  office  can  give  no  greater  efficacy  or 
force  to  an  attachment  execution  issued  out  of  the  court  of  com- 
mon pleas."^  Nor  can  interest  be  added  to  bring  the  judgment 
up  to  $ioo  in  order  to  give  jurisdiction."*  Furthermore  a  tran- 
script of  the  judgment  can  be  entered  in  the  prothonotary's  office 
after  five  years  has  elapsed  from  the  rendition  of  the  judgment 
without  a  revival  before  the  justice  of  the  peace."®  And  an  at- 
tachment execution  may  issue  on  a  transcript  of  a  judgment  of  a 
justice  of  the  peace  for  more  than  $ioo  without  a  revival  of  the 
judgment  within  five  years  of  the  date  of  the  attachment  execu- 
tion, and  without  an  accompanying  scire  facias  against  the  de- 

653  Deal  v.  Bogue,  20  Pa.  228,  affg.  i  Phila.  90;  Durborrow's  Appeal, 
84  Pa.  404. 

654  Knerr  v.  Hoffman,  65  Pa.  126;  Gregory's  Appeal,  4  Penny.  221. 

655  Ibid.,  §68,  2  Purd.  §43,  P-  1728. 

656  Ibid.,  §69,  2  Purd.  §44,  P.  1728. 

657  Brackbill  v.  Hess,  9  Dist.  565. 

658  Ibid. 

659  Ibid.;  Sanders  v.  Mase,  4  C.  C.  134;  Wisler  v.  Carrigan,  12  W.  N. 
C.  238.    See  Chap.  29,  §205,  Vol.  2,  p.  1676. 
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fendant  notwithstanding  the  acts  of  i854^«°  and  1887^*^  providing 
for  their  revival  by  scire  facias  or  amicable  confession.®^'' 

e.    On  justice's  transcript. 

By  the  act  1810,®®^  it  was  decided  that  "the  prothonotaries  of 
the  respective  counties  shall  enter  in  their  dockets  transcripts  of 
judgments  obtained  before  justices  of  the  peace  of  their  proper 
counties,  on  which  judgments,  from  the  time  of  such  entries  on 
the  prothonotary's  docket,  shall  bind  the  real  estate  of  the  defend- 
ants ;  but  no  fieri  facias  shall  be  issued  by  any  prothonotary  until 
a  certificate  shall  be  first  produced  to  him  from  the  justice  before 
whom  the  original  judgment  was  entered,  stating  therein  that  an 
execution  had  issued  to  the  proper  constable,  as  directed  by  this 
act  and  the  return  thereon,  and  that  no  goods  could  be  found  suffi- 
cient to  satisfy  said  judgment." 

While  the  decisions  are  somewhat  contradictory,  yet  the  decided 
weight  of  authority  is  that,  under  the  act  of  1810,  the  docketing 
of  the  transcript  was  for  the  purpose  of  binding  and  having  exe- 
cution of  the  defendant's  land,  with  which  it  was  intended  the 
justice  should  have  nothing  to  do;  the  judgment  for  the  purpose 
of  affecting  the  land  being  considered  as  in  the  common  pleas,  and 
for  the  purpose  of  having  execution  of  the  person  or  goods  as 
still  remaining  with  the  justice."** 

It  was  therefore  held  in  numerous  cases  that  a  fieri  facias  could 
not  issue  from  the  court  of  common  pleas  against  personal  prop- 
erty of  the  defendant  upon  a  transcript  thus  filed.*°^ 

To  obviate  this  difficulty  would  seem  to  be  one  of  the  reasons 
for  passing  the  act  of  1885,®"''  which  provides,  "that  in  all  cases 

660  Act  May  5,  P.  L.  S8i,  2  Purd.  §130,  p.  2146. 

661  Act  May  19,  P.  L.  132,  2  Purd.  §§4-6,  p.  1516. 

662  Vanzant  v.  Moore,  12  Dist.  461 ;  Barnard  v.  Worth,  i  Chester  Co. 
239;  Haddock  v.  Loeb,  18  Lane.  L.  Rev.  275;  Bohan  v.  Reap,  7  Super.  Ct. 
167. 

Contra, — Sweeting  v.  Wanamaker,  4  Dist.  246. 

663  Act  March  10,  5  Sm.  L.  166,  2  Purd.  §123,  p.  2139. 

664  Brannan  v.  Kelley,  8  S.  &  R.  480;  Green  v,  Leymer,  3  W.  381; 
Boyd  V.  Miller,  52  Pa.  431. 

66s  Rockwell  v.  Sweet,  cited  2  Clark  527;  Conrad  v.  Brandt,  12  Lane. 
Bar  48;  Bradley  v.  Ward,  6  W.  N.  C.  366;  Lyter  v.  Dunkel,  2  Pears.  283; 
Ginder  v.  Reynolds,  2  Del.  247;  Biddle  v.  Combs,  13  W.  N.  C.  549; 
Wheeler  &  Wilson  Mfg.  Co.  v.. Moore,  6  W.  N.  C.  270. 

666    Act  June  24,  P.  L.  160,  2  Purd.  §124,  p.  2142. 
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where  judgment  has  been  obtained  before  a  justice  of  the  peace 

and  a  transcript  of  said  judgment  has  been  filed  in  the 

office  of  the  prothon,otary  in  the  county  where  said  judgment  was 
obtained,  such  judgment  shall  hereafter  be  and  have  all  the  force 
»nd  afifect  of  a  judgment  originally  obtained  in  the  court  of  com- 
mon' pleas  of  said  county:  provided,  that  before  any  execution 
•Hall  be  issued  in  the  court  or  common  pleas  on  such  transcript, 
. .  .the  justice  of  the  peace. .  .before  whom  such  judgment  shall 
have  been  obtained  shall  first  certify  that  an  execution  has  been 
issued  on  said  judgment,  and  the  constable  to  whom  the  same  was 
directed  has  made  return  that  goods  could  be  found  sufficient  to 
satisfy  such  judgment."*"'  By  the  act  of  1889^°*  this  practice  has 
been  radically  changed,  and  an  attachment  execution  may  issue 
without  the  fi.  fa.  and  applies  to  the  transcript  of  an  alderman  as 
well  as  that  of  a  justice  of  the  peace.'*' 

A  judgment  of  a  justice  on  attachment  against  a  non-resident 
under  the  act  of  1874  is  a  judgment  in  rem  and  binds  only  the 
goods  attached  and  is  only  prima  facie  evidence  of  the  claim ;  and 
a  transcript  filed  in  the  common  pleas  is  not  a  lien  on  the  defend- 
ant's land.*™ 

47.    Practice  after  plaintiff's  refusal  for  a  year  to  proceed. 

If  the  plaintiff  refuses  to  proceed  after  a  year  or  longer  since 
the  impetration  of  the  writ  and  no  appearance  has  been  entered 
for  the  defendant,  the  court  may,  at  the  instance  of  the  garnishee, 
order  the  plaintiff  to  proceed  to  judgment  against  the  defendant 
and  to  issue  a  scire  facias  and  interrogatories  to  the  garnishee,  or 
a  non  pros  will  be  entered.*'^ 

4S.    Intervention  and  setting  aside  the  judgment.(v) 

A  third  party  claiming  property  attached  should  be  allowed  to 
intervene  and  become  a  third  party  to  the  suit  with  the  gar- 
nishee.*"    If  the  facts  be  disputed,  an  attachment  execution  will 

V    I  Vale  1880, 1883, 1978. 

667  Brackbill  v.  Hess,  9  Dist.  565,  566. 
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not  be  set  aside  simply  because  the  defendant  had  previously  made 
an  assignment  for  the  benefit  of  his  creditors.*'^'  Nor  has  a  sec- 
ond attaching-creditor  a  status  to  move  to  set  aside  the  first  attach- 
ment for  an  irregularity  in  the  proceeding.^^*  The  drawing  of  a 
check  against  the  deposit  is  not  such  an  appropriation  of  the  fund 
in  the  bank's  possession  as  will  defeat  an  attachment  executicm 
served  on  the  bank  before  the  presentation  of  the  check.^"  But 
an  order  drawn  by  a  creditor  on  his  debtor  for  part  of  his  claim 
is  an  equitable  assignment  as  between  drawer  and  payee,  and  is  a 
valid  defense  pro  tanto  to  a  subsequent  attachment  by,  another 
party  against  the  drawer  as  defendant  and  the  drawee  as  gar- 
nishee.^" And  this  is  the  rule  even  though  the  order  has  not 
been  accepted  prior  to  the  issue  of  the  attachment."^''  A  verdict 
and  judgment  in  favor  of  an  insurance  company  on  a  policy  of 
msurance  are  conclusive,  in  the  absence  of  fraud,  on  a  creditor  of 
the  insured  who  has  issued  an  attachment  execution  against  the 
company  as  garnishee  prior  to  the  issuing  of  the  summons  in  the 
writ  by  the  insured.*^' 

In  disputes  between  assignments  and  attachments  fractions  of 
days  are  to  be  considered ;  the  first  in  time  is  to  be  regarded  as 
the  first  in  law."'*  Another  rule  that  applies  between  assignees 
is  that  the  assignee  of  a  chose  of  action,  who  has  given  no  notice 
of  his  assigimient  to  the  holder  of  the  fund,  has  priority  over  a 
subsequent  assignee  who  has  given  notice,  where  a  foreign  at- 
tachment has  intervened  against  the  fund  between  the  dates  of 
the  two  assignments."'"  The  defendant's  assignee  for  the  benefit 
of  creditors  will  hot  be  permitted  to  intervene.  He  must  work 
out  his  rights  by  notice  to  the  garnishees  who  are,  therefore, 
bound  to  interpose  his  claim  as  a  defense."*^  But  foreign  as- 
signees for  creditors  of  a  foreign  defendant  should  petition  for 
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leave  to  intervene,  and  not  ask  for  a  rule  to  dissolve.*'^  Again, 
in  foreign  attachments,  an  assignee,  for  value  from  the  debtor 
prior  to  the  judgment  will  be  allowed  to  intervene  on  a  scire  facias 
on  the  judgment,  although  the  notice  of  the  assignment  was  given 
to  the  garnishee  subsequent  to  the  judgment.  Judgment,  there- 
fore, will  not  be  entered  on  the  answers  setting  forth  the  facts.'" 
A  corporation  with  notice  of  a  transfer  of  stock  is  bound  to  pro- 
tect the  assignee  thereof  in  attachment  proceedings  against  the 
stock  as  the  property  of  the  assignor.^^* 

49.    Garnishee  is  a  mere  stakeholder. 

A  garnishee  is  a  mere  stakeholder  of  the  money  in  his  posses- 
sion and  is  not  bound  at  his  peril  to  determine  to  whom  they 
should  be  paid.*''  If  he  wishes  to  relieve  himself  from  liability 
for  the  funds  attached,  he  must  act  in  good  faith  to  the  debtor  and 
by  using  the  information  in  his  possession  "contest  every  inch  of 
the  ground"  to  prevent  a  recovery  of  the  attaching-creditor.*'' 
As  a  general  rule  the  garnishee  is  bound  to  see  that  the  proceed- 
ings to  that  end  are  not  illegal.*'*  In  a  legal  point  of  view,  his 
general  relation  to  the  defendant  in  a  writ  of  foreign  attachment 
is  not  always  the  same.  In  some  cases,  he  is  simply  bailee  of  the 
defendant's  property.  In  others,  he  is  his  debtor,  or  he  may  be 
either  bailee  or  debtor  with  a  counter  claim  of  his  own,  consisting 
of  a  special-  lien  or  set-off ;  or,  he  may  be  a  trustee  of  money  or 
property  under  a  valid  trust  created  by  the  defendant  in  favor  of 
another  party.  In  either  case,  when  he  occupies  the  position  of 
bailee  or  trustee,  it  is  his  right  as  well  as  his  duty,  for  his  own 
protection  if  nothing  more,  to  insist  that  no  property  or  effects 
be  taken  out  of  his  bands  except  under  valid  process. 

That  duty,  if  it  has  not  existed  before,  certainly  arises  when 
the  garnishee  is  called  upon  by  scire  facias  to  show  cause  why 
plaintiff  should  not  have  satisfaction  of  his  judgment  out  of  the 
estate  or  effects  of  the  defendant  in  his  hands  or  possession. 
The  scire  facias  is  predicated  of  a  valid  judgment  against  the  non- 
resident defendant,  and  if  the  garnishee  is  aware  that  no  such 
judgment  exists,  or  if  he  has  any  other  just  ground  of  defense, 
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he  has  a  right  to  interpose  it.  If  he  neglects  to  do  so  and  the  at- 
tached property  is  taken  from  him,  he  should  become  personally 
liable  to  those  whose  interests  he  could  and  should  have  pro- 
tected.«" 

50.    Costs,  (w) 

The  question  on  costs  in  foreign  attachment  has  been  considered 
in  our  former  volume.**''  It  is  also  provided  by  statute,  that  where 
the  garnishee,  after  issue  joined,  shall  be  found  to  have  in  his  pos- 
session or  control  no  real  estate  or  personal  property  of  the  defend- 
ant, nor  to  owe  him  any  debt,  other  than  such  property  or  debts 
as  shall  have  been  already  admitted  by  the  plea  or  answers  of  the 
garnishee,  or  in  case,  without  going  to  trial,  the  plaintiff  shall 
take  judgment  against  the  garnishee  for  what  shall  be  so  admitted 
in  his  plea  or  answer,  then  and  in  either  such  case,  the  garnishee 
shall  be  entitled,  in  addition  to  the  costs  already  allowed  by  law, 
to  a  reasonable  counsel-fee  out  of  the  property  in  his  or  their 
hands,  to  be  determined  and  taxed,  in  case  of  dispute,  by  the  court, 
or  by  some  person  appointed  for  that  purpose."*' 

The  attachment  of  a  debt  in  suit  does  not  relieve  the  garnishee 
from  the  payment  of  costs  ;"*^  but  a  garnishee  without  fault  re- 
covers costs.®^"  If  a  garnishee  appeals  from  the  judgment  of  a 
justice  and  the  court  permits  him  to  pay  the  fund  into  court  less 
certain  fees  and  costs  taxed  by  the  court  at  an  amount  stated,  the 
plaintiff  may,  after  verdict  and  judgment  in  his  favor,  object  to 
the  taxation  of  costs."'^  And  if  the  attached  goods  are  not  in  ex- 
cess of  the  amount  required  to  satisfy  the  plaintiff's  demand,  the 
garnishee  cannot  retain  out  of  the  proceeds  his  costs  and  expenses 
in  subsequent  writs  of  foreign  attachment  of  scire  facias  and  re- 
plevin pertaining  to  the  property  attached  by  the  first  writ."'^  If 
the  garnishee  has  no  funds  the  costs  will  fall  on  the  plaintiff 
alone.*^'    The  costs  of  an  administrator  as  garnishee  will  not  be 
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allowed  in  the  common  pleas  out  of  tlie  fund  attached;    they 
should  be  claimed  in  his  account  in  the  orphans'  court.°" 

If  several  attachments  are  issued  at  the  same  time  and  the  judg- 
ment is  satisfied  on  one  of  them,  the  defendant  is  liable  out  of  the 
fund,  for  the  costs  of  all  the  writs.^°= 

a.  Non-resident  must  enter  security. 

If  the  plaintiff  is  a  non-resident  the  garnishee  may  compel  him 
to  enter  security  for  costs  by  a  rule  of  court  giving  such  a  right 
to  the  defendant  in  any  suit.«»«  But  if  judgment  is  entered 
against  the  garnishee,  thereby  rendering  him  and  the  defendant 
liable  for  costs,  the  court  will  not  require  the  non-resident  plaintiff 
to  give  security  for  costs,  nor  will  the  court  require  such  security 
if  the  judgment  is  afterwards  amended  and  reformed.^'' 

b.  Counsel  fees. 

The  garnshee's  right  to  a  counsel  fee  is  governed,  as  already 
considered,  by  several  statutes.*'*  The  counsel  fee  in  an  attach- 
ment execution  cannot  be  taxed  until  after  a  discontinuance  or 
other  final  disposition  of  the  attachment  prior  to  the  filing  of 
answer."'®  A  garnishee  is  entitled  to  counsel  fees  in  defending 
an  attachment  for  an  unliquidated  balance  in  his  possession;"*" 
or  if  he  is  not  in  possession  of  any  funds.'"^  If  answers  are  filed 
and  the  cause  is  tried,  the  garnishee  may  receive  a  counsel  fee  in 
excess  of  $io  by  allowance  of  the  court.^"^  A  foreign  attachment 
was  dissolved  because  the  plaintiff  did  not  file  an  affidavit  showing 
■  his  cause  of  action  and  the  suit  was  then  discontinued  and  the 
costs,  except  the  counsel  fees,  were  paid.  A  second  attachment 
against  the  same  property  was  stayed  imtil  the  garnishee's  fees 
were  paid  in  the  first  attachment.'"^ 
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III.    Attachment  for  Fraud.    Act  of  1869. 

51.  What  is  a  fraudulent  disposal.(x) 

Attachment  under  the  fraudulent  debtor's  act  has  already  been 
considered."*  It  may  be  added,  however,  that  a  sale  of  a  debtor's 
property  by  means  of  a  fraudulently  confessed  judgment  and  an 
execution  thereon  is  a  fraudulent  disposition  of  property,  as  much 
so  as  would  be  a  direct  assignment.^''^  And  an  averment  that  the 
debtor  is  about  to  dispose  of  his  property  by  means  of  a  fraudu- 
lently confessed  judgment  and  an  execution  thereon  is  a  sufficient 
allegation  of  an  intended  fraudulent  disposition  of  property.'"'* 

52.  Affidavit,  (y) 

An  affidavit  for  an  attachment  under  this  act  should  in  some 
manner  designate  the  character  and  kind  of  property  about  to  be 
removed  by  the  defendant.''"^  The  averment  that  he  is  about  to 
remove  all  his  property  is  not  sufficient.'"*  There  must  be  an 
averment  of  fraud,  consisting  of  conduct  that  intentionally  oper- 
ates prejudicially  on  the  right  of  others.'"'*  If  the  affidavit  is  sub- 
stantially in  the  words  of  the  statute  and  the  defendant's  affidavit 
denies  the  charge,  the  bxu-den  of  proof  is  on  the  plaintiff.'^"  It  is 
not  needful  however  that  the  affidavit  in  support  of  the  attach- 
ment should  set  forth  specific  facts.  If  it  allege  fraud  in  the  lan- 
guage of  the  act  it  is  sufficient  provided  that  evidence  of  specific 
acts  of  fraud  are  subsequently  produced  to  the  court  which  clearly 
establish  the  general  charge  contained  in  the  affidavit.  If  the 
affidavit  makes  only  a  charge  of  fraud  in  the  language  of  the  act, 
the  attachment  will  be  dissolved  at  the  hearing  of  the  rule  under 
evidence  of  specific  act  of  fraud  is  produced.     And  if  both  gen- 
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eral  and  specific  statements  are  made,  and  the  latter  are  insuffi- 
cient to  justify  the  attachment,  it  must  be  dissolved  notwithstand- 
ing the  addition  of  the  general  statement.''" 

53.  Supplemental  affidavit. 

A  plaintiff  who  has  begun  his  action,  by  an  attachment  under 
this  act,  on  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  cannot  supplement  his  statement  of  claim  by  the  affidavit 
on  which  the  attachment  was  founded,  nor  can  he  do  so  by  the 
finding  of  the  court  on  a  motion  to  dissolve,  nor  by  the  verdict  in 
a  feigned  issue  to  determine  the  validity  of  a  judgment  con- 
fessed by  the  defendant  on  which  an  execution  had  issued  and  a 
levy  had  been  made  on  his  goods  prior  to  the  service  of  the  attach- 
ment.'^^ 

54.  Motion  to  dissolve,  (z) 

If  a  debt  is  admitted,  but  the  fraud  is  denied,  the  only  way 
to  relieve  the  goods  from  the  lien  of  attachment  is  by  a  motion  to 
dissolve,  which  must  be  disposed  of  by  the  court,  and  the  question 
cannot,  subsequently  be  raised  before  a  jury  in  case  of  trial.'^^ 

SS-    Opening  of  judgment. 

A  judgment  entered  for  want  of  an  appearance  in  an  attach- 
ment under  this  act  will  be  opened  where  it  appears  that  before 
judgment  was  entered  the  defendant  had  appeared  in  court  per- 
sonally, and  by  counsel  on  the  hearing  of  a  motion  to  dissolve  the 
attachment,  that  he  had  been  served  with  a  rule  to  plead,  and  filed 
an  answer  and  a  demurrer.  All  this  was  equivalent  to  a  formal 
appearance.'^* 

56.    Importance  of  time  of  service  of  attachment. 

The  exact  time  of  service  is  sometimes  important.  An  attach- 
ment under  this  act  was  left  with  the  sheriff  at  10.30  A.  M.  and 
was  served  on  the  garnishee,  at  10.55  A.  M.  the  same  day.    A 
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writ  of  foreign  attachment  was  also  left  with  the  sheriff  on  the 
same  day  at  11. 13  A.  M.  and  served  on  the  garnishee  at  2.50  P.  M. 
The  plaintiff  in  the  first  writ  obtained  priority  over  the  other.'^^ 

IV.    Domestic  Attachment. 

57.  Distinction  between  foreign  and  domestic  attachment,  (aa) 

"Where  the  law  distinguishes,  we  look  for  some  difference,  and, 
perhaps,  for  some  contrast ;  and,  therefore,  when  it  provides  one 
remedy  by  foreign,  and  another  by  domestic,  attachment,  we  ex- 
pect them  to  be  applicable  to  different  and  even  contrasted  cases ; 
and  such  is  plainly  the  fact.  Foreign  attachment  is  a  remedy 
against  debtors  that  are  absent  and  non-resident;  while  do- 
mestic attachment  is  a  remedy  against  resident  debtors,  absent- 
ing or  concealing  themselves.  Absence  or  its  equivalent  gives  the 
remedy  by  attachment  of  one  kind  or  the  other ;  residence  or  non- 
residence  are  the  contrasted  elements  in  the  definitions  of  the  two 
kinds  of  attachment.  And  the  character  of  the  remedies  is  con- 
sistent with  this  distinction ;  for  the  absconding  debtor  is  treated 
as  though  he  had  committed  an  act  of  bankruptcy,  and  the  domes- 
tic attachment  sequesters  his  goods  for  the  benefit  of  all  his  credi- 
tors ;  whereas,  the  non-resident  debtor  is  treated  as  having  merely 
broken  his  contract,  and  his  goods  are  attached  to  enforce  his  ap- 
pearance."'" 

58.  Inhabitancy. 

On  the  question  of  what  constitutes  residence  or  inhabitancy, 
there  is  some  discussion  in  our  very  early  reports,  to  which  it  is  as 
well,  perhaps,  to  refer,  although  it  has  been  recently  well  defined, 
that  "residence,"  as  used  in  our  constitution,  in  its  primary  signifi- 
cation, is  the  same  as  domicile — a  word  which  means  the  place 
where  a  man  establishes  his  abode,  makes  the  seat  of  his  property 
and  exercises  his  civil  and  political  rights."'  In  one  of  these 
cases,  the  court  said,  they  would  avoid  laying  down  any  general 
rules  as  to  what  will  or  will  not  make  a  person  an  inhabitant,  with- 
in the  attachment  law,  lest  cases  should  hereafter  happen,  which 
come  within  those  general  rules,  but  were  not  in  the  contemplation 
of  the  court  in  the  particular  case  before  them.    They  thought, 

aa  I  Vale  1801. 

715  Underbill  v.  McManus,  17s  Pa.  39. 

716  Fuller  V.  Bryan,  20  Pa.  147. 

717  Chase  v.  Miller,  41  Pa.  420. 
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however,  that  if  any  general  rule  was  made,  it  would  be  reasonable 
and  very  consonant  to  our  laws  and  constitution,  that  the  person's 
residence,  to  make  him  an  inhabitant,  should  be  so  long  as  to  give 
him  the  rights  of  citizenship,  to  wit,  twelve  months.  And  they 
would  have  no  hesitation  in  laying  this  dowp  as  a  rule,  if  it  were 
not  for  those  cases  of  dispute  which  may  arise  between  creditors 
on  a  domestic  attachment  and  creditors  on  foreign  attachments, 
where  it  may  frequently  happen  that  the  debtor's  residence  may 
be  less  than  twelve  months ;  and  yet  he  may,  and  ought  to  be,  an 
object  of  the  domestic  attachment  law,  so  as  to  have  his  effects 
divided  among  all  his  creditors,  and  not  swept  away  by  the  first 
creditor  who  takes  out  a  foreign  attachment.  But,  in  cases  where 
a  stranger  comes  among  us,  and  remains  here  for  a  short  time, 
and  then  goes  away,  under  such  circumstances  as  not  to  make  him 
an  object  of  the  domestic  attachment,  it  will  always  have  consid- 
erable weight  that  he  has  not  resided  here  twelve  months.''^'  An 
unmarried  man,  who  took  lodgings  in  the  city,  rented  a  store  and 
traded  there,  declaring  his  intention  of  taking  up  a  permanent  resi- 
dence, and  residing  there  six  months,  who  afterwards  absconded, 
was  declared  to  be  an  inhabitant  under  the  domestic  attachment 
law.'" 

These  decisions  furnish  no  general  rule,  applicable  to  every 
case,  as  to  what  constitutes  an  inhabitancy  within  the  attachment 
laws ;  when  the  same  cases  occur  again,  they  will  probably  be  con- 
sidered binding;  but  it  seems  to  have  been  thought  by  the  courts, 
that  other  cases  must  be  left  to  depend,  in  a  great  degree,  on  their 
own  particular  circumstances.""  One  consideration  of  consider- 
able weight  is  whether  there  be  a  competition  created  by  a  foreign 
and  domestic  attachment  being  issued  against  the  same  defendant ; 
the  court  leaning  in  favor  of  the  latter,  in  such  case,  as  a  more 
equitable  law,  being  for  the  benefit  of  all  the  creditors ;  and,  there- 
fore, that  might  be  deemed  an  inhabitancy,  when  such  competition 
exists,  which  would  not,  where  no  domestic  attachment  is  is- 
sued.'" 

718  Taylor  v.  Knox,  i  Dall.  158. 

719  Kennedy  v.  Baillie,  3  Yeates  55. 

720  Serg.  on  Att.  (fj. 

721  Barnet's  Case,  i  Dall.  154;  Taylor  v.  Knox,  i  Dall.  158;  Kennedy 
V.  Baillie,  3  Yeates  55.  The  only  case,  it  seems,  where  a  foreign  attach- 
ment and  domestic  attachment  may  issue  against  the  same  person,  as  de- 
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59.  In  what  cases  this  process  is  necessary.(bb) 

The  law  and  practice  of  domestic  attachments  are  regulated  in 
this  state  by  the  act  of  1836/^^  which  has  wholly  supplied  the 
former  laws  upon  this  subject ;  it  has  not,  however,  supplied  the 
statutes  giving  jurisdiction  to  justice's  courts,  in  cases  of  domestic 
attachment. '^^  The  act  of  1836,  though  still  in  force,  is  almost 
a  dead  letter,  in  practice,  since  the  passage  of  the  act  of  1869,  au- 
thorizing the  commencement  of  actions  against  fraudulent  debt- 
ors, by  writ  of  attachment,  for  the  exclusive  benefit  of  the  attach- 
ing-creditor ;  whereas,  as  we  have  seen,  a  domestic  attachment  is 
in  the  nature  of  a  commission  of  bankruptcy,  and  sequesters  the 
debtor's  goods  for  the  benefit  of  all  his  creditors.  And  the  prac- 
tice under  the' old  statutes  conferring  such  jurisdiction  upon  jus- 
tice's courts  was  necessarily  very  limited,  inasmuch  as  the  act  of 
1752  and  its  supplements  provides  for  the  removal  of  such  pro- 
ceedings to  the  court  of  common  pleas,  in  case  of  the  probate  of 
any  debt  exceeding  one  hundred  dollars  in  amount ;  besides,  jus- 
tices, now  have  jurisdiction  to  issue  writs  of  attachment  against 
non-resident  debtors.'^*  A  domestic  attachment,  therefore,  can 
only  be  necessary,  in  a  case  in  which  the  defendant  evades  the 
service  of  process,  with  intent  to  defraud  his  creditors,  and  where 
there  is  no  mode  in  which  a  substituted  service  can  be  effected. 

60.  Jurisdiction. 

Writs  of  domestic  attachment  may  be  issued  by  the  court  of 
common  pleas  of  the  county  in  which  any  debtor,  being  an  inhabi- 
tant of  this  commonwealth,  may  reside,  if  such  debtor  shall  have 
absconded  from  the  place  of  his  usual  abode  within  the  same,  or 
shall  have  remained  absent  from  the  commonwealth,  or  shall  have 
confined  himself  in  his  own  house,  or  concealed  himself  elsewhere, 
with  design,  in  either  case,  to  defraud  his  creditors ;  and  the  like 
proceeding  may  be  had,  if  any  debtor,  not  having  become  an  in- 
habitant of  this  commonwealth,  shall  confine  or  conceal  himself 
within  the  county,  with  intent  to  avoid  the  service  of  process,  and 

bb    I  Vale  1803. 
fendant,  and  so  create  a  competition  between  them,  is,  where  the  defendant 
has  lately  been  in  the  state,  and  gone  off  from  it  with  design  to  defraud 
his  creditors.    Serg.  on  Att.  67-8  note. 

722  Act  13  June,  1836,  P.  L.  606,  2  Purd.,  p.  1266. 

723  Riley  v.  Dekker,  2  Miles  183. 

724  See  act  8  May,  1874,  P.  L,.  123,  2  Purd.  §98,  p.  2122. 
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to  defraud  his  creditors.'''®  The  absence  of  a  theatrical  manager, 
whose  business  takes  him  away  from  the  city,  is  not  ground  for  a 
domestic  attachment  ;'''*  and  such  writ  will  not  lie  against  a  debtor, 
who  has  absconded  from  his  own  country,  to  avoid  foreign  credi- 
tors, and  has  contracted  no  debts  here,  which  his  temporary  con- 
cealment is  calculated  to  defeat.'^' 

While  an  attachment  may  issue  against  a  husband  who  has  de- 
serted his  wife  and  refuses  to  support  her  at  her  instance,  this  is 
not  in  the  nature  of  a  foreign  or  domestic  attachment,  but  an  ori- 
ginal process.''''*  An  attachment  also  lies  against  an  employee  for 
money  embezzled.'^*  Likewise  a  partner  will  be  adjudged  to  have 
concealed  himself  to  defraud  creditors  when  he  withdraws  money 
from  the  business,  stating  to  his  partner  that  he  will  return  it,  yet 
keeps  a  partner  and  divides  the  balance  among  his  relatives,  leaves 
home  and  cannot  be  discovered.'^"  But  a  fi.  fa.  issued  on  a  judg- 
ment not  due  wjll  be  set  aside  on  the  plaintiff's  application  in  do- 
mestic attachment.'^^ 

The  writ  of  domestic  attachment  issues  upon  a  praecipe  to  the 
prothonotary  in  the  usual  manner,  but  the  statute  provides,  that 
no  such  writ  shall  be  issued,  except  upon  oath  or  affirmation,  pre- 
viously made  by  a  creditor  of  the  defendant,  or  by  some  one  in 
his  behalf,  of  the  truth  of  the  debt,  and  of  the  facts  upon  which 
the  attachment  is  founded,  to  be  filed  of  record.'^"  The  oath  may 
be  administered  either  by  the  prothonotary,  or  any  justice  of  the 
peace,"'  that  is,  by  the  prothonotary,  where  the  writ  is  to  be  is- 

725  Act  of  1836,  §1,  2  Purd.  §1,  p.  1266.  The  former  district  courts 
had  jurisdiction  under  this  act.  Reeves  v.  Brown,  2  Clark  196.  The  act 
4  December,  1807,  4  Sm.  L,.  478,  gave  jurisdiction  to  justices'  courts,  in  like 
case,  where  the  plaintiff's  claim  does  not  exceed  one  hundred  dollars. 

726  Loesch  V.  Rivers,  5  Phila.  83. 

727  Thurneyssen  v.  Vouthier,  i  Miles  422.  In  an  action  for  maliciously 
suing  out  a  writ  of  domestic  attachment,  it  is  enough  for  the  defense  that 
the  suspiciousness  of  the  plaintiff's  conduct  had  made  recourse  to  an  at- 
tachment a  measure  of  reasonable  precaution,  irrespective  of  the  debtor's 
fraudulent  intention.  McCuUough  v.  Grishobber,  4  W.  &  S.  201;  Hum- 
phreys V.  Sutcliffe,  192  Pa.  336,  341. 

728  Longbotham  v.  Longbotham,  18  C.  C.  460. 

729  Maitland  Driving  Park  v.  Fisk,  11  York  69. 

730  Ninth  Nat.  Bank  v.  Sonnebom,  9  Dist.  741. 

731  De  Frain  v.  Longaker,  2  Chester  382. 

732  Act  of  1836,  §2,  2  Purd.  §2,  p.  1267. 

733  Act  4  April,  1809,  5  Sm.  L.  67. 
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sued  by  him,  or  by  a  justice,  where  the  latter  has  jurisdiction  to 
issue  the  writ."*  The  affidavit  must  be  positive  as  to  the  facts 
upon  which  the  writ  is  founded ;  an  affidavit,  in  the  alternative, 
that  the  debtor  "has  absconded  from  the  county,  or  does-  evade 
civil  process,"  is  fatally  defective ;"''  and  the  writ  will  be  quash- 
ed;"^ but  it  need  not  set  forth  the  defendant's  evidence.''"  A 
creditor  whose  debt  is  not  yet  due  and  payable,  may  make  the  affi- 
davit,  and  sue  out  the  writ ;  it  would  be  a  narrow  construction  of 
the  statute,  said  Chief  Justice  Gibson,  that  would  compel  a  credi- 
tor to  remain  a  passive  and  powerless  spectator  of  the  debtor's 
measures  to  withdraw  his  effects  from  the  reach  of  the  process  of 
the  court.'^* 

61.    Of  the  affidavit.(cc) 

The  affidavit  should  aver  truth  and  not  mere  belief  in  the  truth 
of  the  facts  on  which  the  attachment  is  based  ;^^°  and  should  fol- 
low the  words  of  the  act  requiring  it.'*"  An  affidavit  therefore  in 
the  alternative  that  the  debtor  "has  absconded  from  the  country 
or  does  evade  civil  process"  is  fatally  defective. ^^^  On  the  other 
hand  an  affidavit  need  not  aver  the  debtor's  residence,  if  alleging 
that  he  had  been  in  business  with  the  plaintiff  in  the  county,  and 
that  he  did  "abscond  or  depart  from  his  usual  place  of  abode  with 
intent  to  default  his  creditors."^*^  Nor  need  the  affidavit  be 
made  before  the  prothonotary ;  this  can  be  done  by  a  justice  of 
the  peace. ■'^^  The  affidavit  is  not  conclusive,  and  may  be  dis- 
solved on  proper  proof,  without  notice  to  the  creditor.'** 

Says  Craig,  P.  J. :  "It  is  to  be  noted,  too,  in  this  connection, 
that  in  the  act  of  1836  the  words  'as  is  believed'  are  left  out  of 
the  terms  of  the  oath,  whilst  in  the  act  of  March  2,  1723,  i  Sm.  L,. 

cc    I  Vale  1828. 
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158;  Aug.  22,  1752,  I  Sm.  L.  218,  and  Dec.  4,  1807,  4  Sm.  L.  478 
they  are  retained.  The  conclusion  is  irresistable  that  this  omis- 
sion of  the  words  'as  is  believed'  in  the  act  of  1836,  which  is  a 
comprehensive  act  and  repealed  all  former  laws  inconsistent  there- 
with, where  they  occur  in  all  the  previous  acts,  was  designedly 
done  by  the  legislature.  The  fact  may  afford  one  of  the  reasons 
why  the  courts  have  required  so  strict  a  compliance  with  the  terms 
of  the  act  of  1836."^*= 

6a.    Of  the  writ  and  service,  (dd) 

The  act  of  assembly  ordains  that  the  writ  of  domestic  attach- 
ment shall  be  in  the  following  form  :^*^ 
county,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  of 

county,  greeting : 

Whereas,  A.  B.  late  of  the  county  of  ,  has  absconded 

from  the  place  of  his  usual  abode  in  said  county  (reciting  the  mat- 
ters of  fact  contained  in  the  affidavit,  as  the  case  may  be),  with 
design  to  defraud  his  creditors,  as  it  is  said;  therefore,  we  com- 
mand you,  that  you  attach  all  and  singular  the  goods  and  chattels, 
lands  and  tenements,  of  the  said  A.  B.,  within  your  bailiwick,  in 
whose  hands  or  possession  soever  the  same  may  be,  for  the  benefit 
of  C.  D.,  who  sues  this  writ,  and  of  the  other  creditors  of  the  said 
A.  B. ;  and  we  further  command  you,  that  you  cause  the  goods 
and  chattels  attached  by  virtue  of  this  writ,  forthwith  to  be.  se- 
cured and  appraised,  and  an  inventory  thereof  to  be  made ;  and 
how  you  shall  have  executed  this  writ  make  known  to  our  judges, 

at ,  in  the  county  aforesaid,  on  the day  of ;  and 

have  you  then  and  there  this  writ,  together  with  the  said  inven- 
tory and  appraisement.     Witness,  &c. 

Every  writ  of  domestic  attachment  shall  contain  a  clause  re- 
quiring the  sheriff,  or  other  officer,  to  summon  the  garnishee  or 
person  in  whose  hands  any  of  the  defendant's  money  or  other  ef- 
fects may  happen  to  be,  to  appear  before  the  court  from  which 
the  writ  shall  issue,  at  the  day  and  p>lace  mentioned  in  the  said 
writ,  to  abide  the  orders  of  the  court  in  the  premises.'*'  TKe 
sheriff  has  no  right  to  take  the  goods  out  of  the  possession  of  a 

dd  I  Vale  1839- 

745  Bixler  v.  McCormick,  6  Dist.  566,  567. 

746  Act  of  1836,  §3,  2  Purd.  §3,  p.  1267. 

747  Ibid.,  §4,  2. Purd.  §4,  p.  1267. 


op  Attachment.  3083 

pledgee  of  the  defendant,  who  has  a  special  property  therein.'** 

If  real  estate  be  attached  within  the  county  in  which  such  writ 
of  attachment  shall  issue,  it  shall  be  the  duty  of  the  sheriff,  to  file 
a  description  thereof,  and  cause  the  same  to  be  entered  upon  the 
docket  of  the  prothonotary  of  the  court  out  of  which  such  attach- 
ment issued,  in  the  manner  provided  by  the  law  in  the  case  where 
real  estate  is  attached  by  virtue  of  a  writ  of  foreign  attachment ; 
and  also  to  cause  a  copy  of  said  attachment,  by  him  certified,  to 
be  put  up  in  some  conspicuous  place  on  such  real  estate;  and 
where  there  is  a  tenant,  it  shall  be  the  duty  of  the  sheriff  to  leave 
a  copy  of  the  writ  with  him,  or  any  other  person  in  actual  posses- 
sion, holding  under  the  defendant,  and  to  summon  him  as  gar- 
nishee.'*^ 

63,    Testatum  writs. 

The  statute  further  provides,  that  it  shall  also  be  lawful  for 
any  creditor  to  sue  out,  with  the  original  writ,  or  afterwards, 
other  writs  of  attachment,  into  any  other  county  in  which  such 
debtor  may  have  goods  or  chattels,  lands  or  tenements.'^"  When- 
ever any  testatum  writ  of  attachment  shall  be  issued,  the  gar- 
nishee in  whose  hands  any  goods  or  effects  shall  be  attached  as 
aforesaid,  shall  be  summoned  to  appear  before  the  court  of  com- 
mon pleas  of  the  county  in  which  he  shall  reside. '^^  It  shall  be 
the  duty  of  the  sheriff  to  whom  any  testatum  writ  of  attachment 
shall  be  directed,  to  execute  the  same  in  like  manner  as  if  the  writ 
had  issued  from  the  court  of  common  pleas  of  his  own  county, 
and  he  shall  cause  the  same  to  be  entered  upon  the  docket  of  the 
prothonotary  of  such  court,  in  the  manner  provided  in  the  case 
of  testatum  executions,  together  with  a  description  of  any  real 
estate  which  he  may  attach  by  virtue  thereof ;  and  it  shall  be  his 
duty  to  make  one  return,  with  the  said  writ,  to  the  court  from 
which  it  shall  have  issued,  and  a  duplicate  of  such  return  to  the 
court  of  common  pleas  of  his  own  county. '^^  The  court  of  com- 
mon pleas  of  the  county  in  which  any  testatum  writ  of  attachment 
shall  be  sent,  shall  have  power  to  make  all  such  interlocutory 
orders  respecting  the  garnishee,  and  for  the  delivery,  custody  and 

748  Lyle  V.  Barker,  5  Binn.  457. 

749  Act  of  1836,  §6,  2  Purd.  §5,  p.  1267. 
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3084         Common  Law  Practice  in  Pennsylvania. 

sale  of  any  personal  property  attached  within  their  county,  as  they 
might  do  in  the  case  of  an  attachment  issuing  from  such  court ; 
and  it  shall  be  lawful  for  such  court  to  make  all  necessary  orders 
and  decrees,  for  the  purpose  of  compelling  answers  to  interroga- 
tories, by  any  person  within  their  jurisdiction,  and  the  delivery  of 
all  property  within  their  jurisdiction  to  the  trustees  appointed  in 
such  attachment/^^ 

64.    Dissoliition  of  the  attachment,  (ee) 

It  shall  be  lawful  for  the  court  issuing  any  writ  of  attachment, 
at  any  time  before  the  final  decree  for  distribution,  on  the  appli- 
cation of  the  defendant,  supported  by  his  oath  or  affirmation, 
denying  the  allegations  upon  which  the  attachment  was  founded, 
to  grant  a  rule  upon  the  creditors  suing  or  prosecuting  the  writ, 
to  show  cause  why  the  attachment  should  not  be  dissolved;  and 
the  court  may,  at  the  same  time,  make  an  order,  staying  all  further 
proceedings  by  the  trustees ;  and  upon  the  hearing  of  such  rule,  if 
the  court  shall  be  satisfied  that  the  defendant  was  not  liable  to  the 
attachment,  they  shall  dissolve  the  same,  either  absolutely  or  upon 
such  terms  as  shall  be  equitable  and  just.'°*  On  a  rule  to  dissolve, 
the  depositions  of  creditors  may  be  read;''^  and  the  defendant's 
counsel  have  the  right  to  begin  and  conclude ;'°°  the  writ  will  not 
be  sustained  merely  on  circumstances  of  suspicion.'^'  The  court 
by  whom  the  attachment  is  to  be:  dissolved,  may  make  such  an 
order  for  the  payment  of  the  costs,  either  by  the  creditors  suing 
or  prosecuting  such  writ,  or  by  the  defendant  therein,  as  shall  be 
equitable  and  just,  under  all  the  circumstances  of  the  case.''"'  But 
no  order  of  the  court,  dissolving  an  attachment,  shall  have  the 
effect  of  invalidating  any  sale  of  the  estate  of  the  defendant  made 
by  such  trustees,  in  conformity  with  law,  nor  any  payment  made 
to  such  trustees."® 

The  court  will  not  dissolve  an  attachment  regularly  issued  on  the 
entry  of  special  bail.'®"     It  may  be  dissolved  because  of  the  infancy 
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of  the  defendant. '^^  Thus  an  attachment  against  a  minor  for  goods 
that  were  not  necessaries,  and  to  which,  through  his  guardian  ad 
Htem,  he  pleaded  his  infancy,  must  be  dissolved."*^  Of  course  such 
proceedings  against  the  garnishee  must  also  end.'^'  On  a  rule  to 
dissolve  the  depositions  of  creditors  may  be  read'"*  and  the  plain- 
tiff may  go  beyond  the  affidavits  which  were  filed  prior  to  issuing 
the  writ.'"'  And  the  attachment  may  be  dissolved  on  cause  shown 
although  no  previous  notice  was  given  to  the  creditors.'*" 

65.  Sale  of  perishable  goods. 

The  act  provides,  that  in  case  any  perishable  goods  shall  be  at- 
tached by  virtue  of  such  writ,  it  shall  be  lawful  for  the  court,  if 
in  session,  or  for  any  judge  thereof,  in  vacation,  on  the  application 
of  any  creditor,  to  order  the  same  to  be  sold  by  the  sheriff,  and 
the  moneys  arising  from  such  sale  shall  be  received  by  the  sheriff, 
and  paid  over  by  him  to  the  trustees,  to  be  thereafter  appointed.'"' 
The  court  will  not  make  an  order  for  the  sale  of  the  goods  at- 
tached, as  perishable,  after  sufficient  time  has  elapsed  to  authorize 
the  trustees  to  sell  of  their  own  motion.'"*  Wines  and  liquors 
were  held  not  to  be  such  perishable  goods  ;'"^  but,  under  the  for- 
eign attachment  law,  the  debtor's  interest  in  a  shallop,  was  ordered 
to  be  sold  as  a  chargeable  commodity."" 

66.  Proceedings  in  the  cause. 

The  statute  provides,  that  no  second  or  other  attachment,  ex- 
cepting such  as  shall  be  issued  into  another  county,  shall  be  issued 
against  or  served  upon  the  estate  or  effects  of  the  same  defendant, 
unless  the  first  attachment  be  not  executed,  or  be  dissolved  by  the 
court."^  But  it  shall  be  lawful  for  any  other  creditor  of  the  de- 
fendant, upon  affidavit  of  his  debt,  to  suggest  his  name  upon  the 
record,  and  thereupon,  such  creditor  may  proceed  to  prosecute 
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the  said  writ,  if  the  person  suing  the  same  shall  refuse  or  neglect 
to  proceed  thereon,  or  if  he  shall  fail  to  establish  his  right  to  pros- 
ecute the  same,  as  a  creditor  of  the  defendantJ^^  The  death  of 
the  defendant  after  the  issuing  of  the  attachment  shall  not  abate 
or  otherwise  affect  the  proceeding  thereon,  but  the  same  shall  be 
continued  and  concluded,  in  like  manner  as  if  such  defendant  had 
lived ;  notice  of  the  pendency  of  the  attachment  must,  however,  be 
given  to  the  executors,  administrators  or  heirs  of  such  defendant."' 
Any  person  aggrieved  by  any  definitive  decree  of  any  court  of  com- 
mon pleas,  in  any  case  of  domestic  attachment,  may  appeal  from 
the  same  to  the  supreme  court,  in  the  proper  district,  provided  such 
appeal  be  entered  within  one  year  after  such  decree ;  in  all  cases, 
the  party  appealing  shall  first  give  security  in  such  sum  as  the 
said  court  of  common  pleas  shall  direct,  conditioned  to  prosecute 
such  appeal  with  effect,  and  shall  also  make  oath  or  affirriiation 
that  such  appeal  is  not  intended  for  delay.''^* 

67.  E£Fect  of  the  attachment.(ff) 

A  domestic  attachment  for  the  benefit  of  prior  creditors,  will 
override  at  seizure  by  the  guardians  of  the  poor,  for  the  use  of  the 
debtor's  wife  and  children.'^^  In  an  action  by  the  defendant 
against  the  garnishee,  the  pendency  of  a  domestic  attachment  in 
another  county,  can  only  be  pleaded  in  abatement ;  such  plea  can- 
not be  put  in,  after  a  plea  in  bar.''* 

68.  Appointment  of  trustees. 

On  the  return  of  the  writ,  the  court  is  required  to  appoint  three 
honest  and  discreet  men,  not  creditors  of  the  defendant,  to  be 
trustees  of  his  estate;  who,  before  proceeding  upon  the  duties 
of  their  appointment,  shall  make  oath  or  affirmation,  before  some 
person  authorized  to  administer  oaths,  well  and  truly  to  execute 
the  trust  reposed  in  them,  according  to  the  best  of  their  skill  and 
understanding ;  which  oath  or  affirmation,  certified  by  the  person 
before  whom  it  was  taken,  shall  be  filed  in  the  office  of  the  pro- 
thonotary."'    The  court  may  also,  at  the  time  of  the  appointment 
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of  such  trustees,  or  at  any  time  afterwards,  require  them  to  give 
security,  in  such  form  and  amount  as  the  court  shall  direct,  for 
the  due  execution  of  the  trust.''*  If  any  trustee  as  aforesaid 
shall  decline  to  undertake  the  said  office,  or  shall  resign  the  same, 
or  die,  or  become  incapable  to  execute  the  same,  the  court  is  re- 
quired to  appoint  another  suitable  person  to  supply  the  vacancy.'" 
It  is  the  duty  of  the  officer  who  shall  have  taken  possession  of 
any  money  or  other  personal  property  of  the  defendant  by  virtue 
of  the  writ  of  attachment,  to  deliver  the  same  to  the  trustees,  upon 
demand  made  by  them,  and  upon  their  producing  a  certificate 
from  the  prothonotary,  that  they  have  been  duly  qualified,  and 
given  security,  if  so  required  by  the  court.'*"  A  majority  of  the 
trustees  is  competent  to  exercise  all  the  powers  conferred  upon, 
and  to  perform  all  the  duties  required  of  them  by  law  ;'*^  but  three 
trustees  must  be  appointed  and  qualify,  before  a  majority  can 
act."'' 

69.    Powers  and  duties  of  the  trustees. 

It  is  the  duty  of  the  said  trustees,  immediately  after  their  ap- 
pointment, to  give  notice  thereof,  in  one  newspaper,  printed  in  the 
county  in  which  the  attachment  issued,  during  at  least  six  succes- 
sive weeks,  together  with  their  names  and  respective  places  of 
residence,  and  in  such  other  newspapers,  or  in  such  other  manner, 
as  the  court,  at  the  time  of  their  appointment  or  afterwards,  shall 
order  and  direct;  and  the  trustees  must,  in  such  notice,  require 
all  persons  indebted  to  the  defendant,  or  holding  property  belong- 
ing to  him,  to  pay  and  deliver  all  such  sums  of  money  and  prop- 
erty due  and  belonging  to  such  defendant,  to  the  said  trustees, 
and  also  desire  all  creditors  of  the  defendant  to  present  their  re- 
spective accounts  or  demands.'*^ 

The  trustees  are  vested  by  law  with  all  the  estate  of  the  debtor 
at  the  time  of  issuing  the  attachment,  subject  to  all  liens  existing 
at  that  time ;  and  it  is  their  duty  to  take  into  their  possession  all 
the  said  estate,  whether  so  attached  or  afterwards  discovered  by 
them,  and  all  books,  vouchers  and  papers  relating  to  the  same; 
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and  they  are  capable  of  suing  for  and  recovering,  in  their  own 
names,  all  the  said  estate,  and  all  debts  and  things  in  action,  due 
or  belonging  to  the  debtor,  at  the  date  of  the  attachment,  or  at  any 
time  thereafter.'**  But  no  purchase  or  assignment  of  the  real 
estate  of  such  debtor,  made  bona  fide,  and  for  a  valuable  consid- 
eration, before  the  attachment  executed  thereon  and  returned  and 
entered  upon  the  docket,  by  or  to  any  person  having  no  notice  or 
knowledge  of  such  attachment,  shall  be  invalidated  or  impeached 
thereby ;  and  no  purchase  or  assignment  of  the  personal  property 
of  such  debtor,  made  bona  fide,  and  for  a  valuable  consideration, 
by  or  to  any  person  having  no  notice  or  knowledge  of  the  attach- 
ment, shall  be  invalidated  or  impeached  thereby ;  and  if  any  per- 
son indebted  to  the  defendant  in  the  attachment,  or  having  posses- 
sion of  any  of  his  property,  shall  bona  fide  pay  the  said  debt,  or 
deliver  the  said  property  to.  the  said  defendant,  without  notice  or 
knowledge  of  the  attachment,  he  shall  not  be  liable  to  pay  or  de- 
liver the  same  to  the  trustees ;  and  the  wife  and  family  (if  any) 
of  such  debtor  shall  be  entitled  to  retain  for  their  own  use,  such 
ar,ticles  as  may  by  law  be  exempted  from  levy  and  sale  upon  exe- 
cution.'*' The  trustees  are  only  invested  with  the  rights  of  the 
defendant,  immediately  before  the  suing  out  of  the  writ,  unless  he 
has  made  a  disposition  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors  ;'*"  but  they  may  recover  the  amount  of  a  check, 
from  one  to  whom  the  debtor  had  transferred  it,  after  the  issuing 
of  the  attachment,  and  who  had  applied  it  in  payment  of  a  debt 
for  which  he  was  security  for  the  defendant."' 

The  trustees  may  summon  before  them,  and  examine  upon  oath 
or  affirmation,  which  they  are  authorized  to  administer,  and  by 
interrogatories  or  otherwise,  all  persons  residing  within  the 
county,  supposed  to  be  indebted  to  the  defendant,  and  such  other 
persons,  residing  as  aforesaid,  as  they  shall  think  fit,  touching  the 
real  or  personal  estate  of  the  defendant,  and  such  other  things  as 
may  tend  to  disclose  their  estates,  or  their  secret  grants  or  aliena- 

784  Act  of  1836,  §19,  2  Purd.  §23,  p.  1270.  They  are  entitled  to  the  im- 
munities of  other  trustees;  and  therefore,  if,  in  effecting  a  compromise, 
they  act  in  good  faith,  and  under  the  advice  of  counsel,  they  are  not  re- 
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tion  of  their  efifects.'*'  If  any  person  so  summoned  to  attend  before 
the  trustees  refuse  to  attend,  or  refuse  to  be  sworn  or  affirmed,  or 
to  make  answers  to  such  questions  or  interrogatories  as  shall  be 
administered  to  him,  by  or  on  behalf  of  the  said  trustees,  it  shall  be 
lawful  for  the  said  trustees  to  commit  such  person  to  the  prison 
of  the  county,  there  to  be  detained  until  he  shall  submit  to  be  ex- 
amined.'** But  any  person  arrested  or  detained,  by  virtue  of 
such  warrant,  may  be  enlarged  upon  bail  given,  with  condition  that 
he  shall  appear  at  the  next  court  of  common  pleas,  to  be  holden 
for  such  county,  then  and  there  to  answer  all  such  interrogatories 
as  shall  be  exhibited  to  him,  under  the  direction  of  such  court, 
and  abide  all  orders  which  shall  be  made  by  such  court  on  behalf 
of  the  trustees.'*"  The  like  proceedings  also  may  be  had,  in  case 
any  person  having  books,  papers,  vouchers  or  effects  belonging  to 
the  defendant  in  the  attachment,  and  discovered  by  the  trustees, 
subsequently  to  the  execution  of  the  attachment,  shall  refuse  to 
deliver  the  same  to  the  trustees,  upon  being  legally  required  there- 
to.'*^ If  any  garnishee  or  other  person,  having  possession  of  the 
effects  of  the  defendant  in  the  attachment,  or  having  knowledge 
of  the  same,  or  being  indebted  to  the  defendant,  shall  reside  in 
another  county,  the  trustees  shall  exhibit  interrogatories,  in  writ- 
ing, to  such  person,  in  the  manner  authorized  by  law  in  the  case 
of  foreign  attachment,  and  thereupon  the  court  of  common  pleas 
of  the  county  in  which  such  person  shall  reside,  shall  have  power 
to  compel  such  person  to  answer  thereto,  in  like  manner  as  in  the 
case  of  a  foreign  attachment,  issued  out  of  such  court. '^^ 

It  is  lawful  for  the  trustees,  by  warrants,  under  their  hands 
and  seals,  to  cause  to  be  broken  open,  in  the  day-time,  houses, 
chambers,  shops,  stores  or  warehouses  of  the  defendant,  or  any 
doors  therein,  and  any  trunks  or  chests  of  the  defendant,  in  which 
his  goods  and  effects,  books  of  account  or  papers,  relating  to  his 
estate^' shall  be,  or  shall  be  reputed  tobe,  and  to  seize  the  same  for 
the  benefit  of  his  creditors.'*^  If  the  defendant  in  any  attachment 
shall,  prior  to  the  issuing  thereof,  have  conveyed  or  transferred 
any  part  of  his  real  or  personal  estate  to  his  wife  and  children,  or 
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either  of  them,  or  to  any  person  in  trust  for  them,  or  either  of 
them,  or  shall  have  conveyed  or  transferred  the  same  to  any  other 
person,  with  intent  to  defraud  his  creditors,  the  trustees  have 
power  to  recover  and  dispose  of  the  same,  as  fully  and  effectually 
as  if  the  said  defendant  has  been  actually  seized  or  possessed 
thereof  at  the  time  of  the  attachment."^  If  the  defendant  in  the 
said  attachment  shall  have  conveyed  or  transferred  any  of  his 
real  or  personal  estate  unto  any  person,  upon  condition  or  power 
of  redemption,  by  payment  of  money  or  otherwise,  it  is  lawful 
for  the  trustees  to  make  tender  of  money,  or  other  performance, 
according  to  the  nature  of  such  condition,  as  fully  as  the  said 
defendant  might  have  done ;  and  after  such  performance  or  ten- 
der, the  trustees  have  power  to  sell,  or  otherwise  dispose  of,  such 
real  or  personal  estate,  for  the  benefit  of  the  creditors.''^* 

The  trustees,  at  any  time  after  the  term  next  succeeding  that  to 
which  the  writ  was  returnable,  may  make  public  sale  and  assur- 
ance of  all  the  goods  and  chattels  of  the  defendant,  and  of  his  real 
estate,  at  any  time  after  the  third  term  succeeding  that  to  which 
the  original  writ  was  returnable,  and  grant  and  assign,  or  other- 
wise to  order  and  dispose  of,  for  the  benefit  of  the  creditors,  all 
or  any  of  the  debts  due,  or  to  become  due,  to  the  defendant ;  and 
every  such  sale,  grant,  assurance  or  other  disposition,  shall  be 
good  and  valid  in  law  against  the  said  defendant  and  his  legal 
representatives,  and  shall  vest  all  the  right,  title  and  interest  of 
the  defendant  in  the  purchaser,  grantee  or  person  to  whom  the 
same  shall  have  been  disposed  of,  sd  that  such  purchaser,  grantee 
or  other  person  may  sue  for  and  recover  any  such  property  or 
debts,  in  his  own  name  and  to  his  own  use ;  and  after  such  grant, 
assignment  or  other  disposition  of  such  debts,  neither  the  said  de- 
fendant nor  any  other  person  to  whom  such  debts  shall  be  due, 
shall  have  power  to  recover,  release  or  discharge  the  same.''" 
But,  before  making  sale  of  any  of  the  real  or  personal  estate  of 
the  defendant  as  aforesaid,  it  is  the  duty  of  the  trustees  to  give 
at  least  ten  days'  notice'  thereof,  in  the  manner  practiced  in-'  the 
case  of  sales  by  sheriffs,  upon  execution:  the  said  trustees  may 
also,  at  any  time  after  their  appointment,  make  sale  of  any  per- 
ishable goods,  upon  leave  of  the  court  or  of  a  judge/*' 
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Trustees  or  creditors  in  domestic  attachment  cannot  impeach  or 
move  to  set  aside  on  account  of  irregularity  an  execution  obtained 
before  their  rights  have  been  attached.'*^  They  are  entitled  in 
an  attachment  suit  before  a  justice  to  surplus  which  is  in  the 
sheriff's  possession  without  proof  that  they  have  advertised  for 
creditors  ;'^^  and  they  are  liable  for  negligence  in  the  case  of  funds 
entrusted  to  them.''''  If  they  deposit  such  funds  in  good  faith 
pending  the  confirmation  of  their  account,  subject  to  their  check 
in  a  private  bank  in  good  standing,  they  are  not  responsible  for  a 
loss  resulting  from  its  unexpected  failure.'""  But  a  different  rule 
applies  to  them  if  they  make  investments  unauthorized  by  law, 
even  though  acting  with  the  best  intention.*"^ 

The  sheriff's  interpleader  act  of  1897'°^  has  no  application  in 
domestic  attachment  suits ;  the  trustees  provided  by  the  act  of 
1836  are  the  proper  persons  to  unravel  disputes  relating  to  title.'"^ 

70.    Distribution. 

At  some  time  after  the  expiration  of  six  months  from  the  first 
public  notice  given,  the  trustees,  having  previously  given  public 
notice  of  the  time  and  place  fixed  by  them  for  the  purpose,  shall 
proceed  to  receive  the  proofs  of  the  several  creditors  and  shall 
determine  upon  the  same,  and  having  stated  their  accounts,  and 
ascertained  the  proportionate  sum  payable  to  each  creditor,  shall 
file  their  report  of  the  same,  in  the  office  of  the  prothonotary  of 
the  court  out  of  which  the  attachment  was  issued.^"*  It  shall  be 
the  duty  of  such  prothonotary  to  give  public  notice  of  the  filing 
of  such  report,  by  advertisement,  in  the  manner  directed  by  law 
in  the  case  of  the  accounts  of  assignees  under  a  voluntary  assign- 
ment ;  and  at  the  next  stated  term  of  the  court,  after  the  filing  of 
the  report,  if  exceptions  shall  not  be  presented  at  such  time  as 
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may  be  direeted  by  the  rules  of  such  court,  the  report  may  be  con- 
firmed, and  the  trustees  shall  thereupon  make  distribution  accord- 
ingly.*"" If  the  whole  of  the  estate  shall  not  have  been  distributed 
upon  such  report,  the  said  trustees  shall,  at  the  expiration  of  three 
months  after  the  order  of  the  court  upon  such  report,  proceed  to 
make  a  second  dividend  of  all  such  moneys  as  shall  have  come 
into  their  hands,  after  the  first  dividend,  and  make  report  in  like 
manner,  and  the  same  proceedings  shall  be  had  upon  such  report 
as  before  provided ;  and  so,  from  time  to  time,  until  a  distribution 
shall  have  been  made  of  all  the  estate  of  such  debtor.*"' 

In  the  distribution  among  the  creditors  of  a  defendant,  no  pref- 
erence shall  be  allowed  to  debts  due  on  specialties.""  If  any 
person  shall  have,  bona  fide,  given  credit  to  such  debtor,  or  taken 
securities  from  him,  payable  at  future  days,  which  shall  not  have 
expired  or  fallen  due  at  the  time  of  the  issuing  of  the  attachment, 
such  creditor  shall  be  admitted  to  prove  his  debt  or  contract,  as  if 
it  were  payable  presently,  and  shall  have  a  dividend  in  proportion 
to  the  other  creditors,  discounting,  where  no  interest  is  payable,  at 
the  rate  of  lawful  interest.*"*  In  all  cases  in  which  mutual  credit 
has  been  given  by  such  debtor  and  any  other  person,  or  mutual 
debts  have  existed  between  them,  at  any  time  before  the  issuing  of 
the  attachment,  the  trustees  shall  state  the  account  between  them, 
and  one  debt  may  be  set  off  against  the  other,  and  what  shall  ap- 
pear to  be  due  on  either  side,  on  the  balance  of  account,  after 
such  set-off,  and  no  more,  shall  be  claimed  or  paid  on  either  side, 
as  the  case  may  be.*"'  After  payment  of  all  just  demands  as 
aforesaid,  and  of  the  costs  and  charges  of  the  attachment  as  afore- 
said, the  overplus,  if  any,  shall  be  returned  to  the  defendant,  his 
executors,  administrators  or  assigns.*'"  When  the  trustees  shall 
have  completed  the  distribution  of  the  debtor's  estate  among  the 
creditors,  they  shall  cause  an  account  of  the  same  to  be  stated,  and 
filed  in  the  office  of  the  prothonotary  of  the  court  in  which  the 
appointment  took  place.*'' 


80s  Act  of  1836,  §32,  2  Purd.  §36,  p.  1271. 

806  Ibid.,  §33,  2  Purd.  §37,  p.  1271. 

807  Ibid.,  §34,  2  Purd.  §38,  p.  1272. 

808  Act  of  1836,  §35,  2  Purd.  §39,  p.  1272. 

809  Ibid.,  §36,  2  Purd.  §40,  p.  1272. 

810  Ibid.,  §37,  2  Purd.  §41,  p.  1272. 

811  Ibid.,  §38,  2  Purd.  §42,  p.  1272. 
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V.    Attachment  under  Poor  Debtors'  Act  of   1842. 
71.    Application  of  act.(gg) 

Under  the  act  of  1842  abolishing  imprisonment  for  debt,  previ- 
ously described,  ^"  a  writ  of  attachment  cannot  be  issued  by  jus- 
tices against  the  property  of  non-resident  defendants.^^^  The  act 
is  also  effective  to  prevent  the  allowance  of  an  attachment  by  a 
federal  court  for  the  purpose  of  enforcing  payment  either  of  a 
balance  found  by  the  court  of  equity  to  be  due  a  principal  from  his 
selling  a'igent  whose  contract  provided,  inter  alia,  for  an  advance 
payment  of  eighty  per  cent,  on  all  goods  shipped,  thereby  making 
him  a  joint  owner  and  not  technically  a  trustee.'^* 

By  this  act  a  judgment  or  decree  for  the  payment  of  costs  in- 
cident to  a  suit  founded  on  contract,  and  not  involving  a  breach 
of  trust,  cannot  be  enforced  by  an  attachment  against  the  person 
of  the  defendant.'^^  In  this  respect  there  is  no  distinction  be- 
tween costs  and  the  fees  of  a  master  in  equity.*^* 

73.    OfHcer's  duty  in  taking  possession  of  goods. 

It  is  the  duty  of  the  officer  serving  the  writ  to  take  the  goods 
into  his  possession  under  the  twenty-ninth  section  of  the  act,  and 
on  failure  to  do  so  he  is  responsible  to  the  plaintiff  in  the  suit.*^' 
And  if  the  constable's  return  shows  that  he  attached  personal 
property  which  was  capable  of  manual  seizure,  but  fails  to  show 
that  he  took  it  into  his  manual  possession,  or  that  he  took  a  bond 
conditioned  for  its  forthcoming,  the  defect  is  fatal.*^* 

But  the  opposite  view  has  been  maintained  in  Hotchkiss  v.  Pin- 
ney.''^  Judge  Thomas  says  that  the  twenty-eighth  and  twenty- 
ninth  sections  of  the  act  of  1842  relating  to  the  mode  of  serving 
the  writ,  are  essentially  similiar  to  the  second  and  third  sections 
of  the  act  of  1869  which  have  been  construed  by  Justice  Green 

gg  I  Vale  1488. 

812  Chap.  9,  Vol.  I,  p.  302. 

813  Van  Syckel's  Appeal,  13  Pa.  128;  Sharpless  v.  Lansing,  i  Chester 
562. 

814  Nelson,  Morris  &  Co.  v.  Hill,  7  Dist.  607. 

815  Pierce's  Appeal,  103  Pa.  27.     See  Beidler  v.  Howell,  8  Phila.  273. 

816  Ibid. 

817  Hotchkiss  V.  Pinney,  10  Dist.  219.    See  Chap.  10,  §8,  Vol.  I,  p.  378. 

818  McDougal  V.  McGee,  14  Dist.  500.  And  the  bond  must  have  more 
than  one  surety.    Ibid. 

819  10  Dist.  219. 
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in  the  following  manner:  "The  second  section  of  the  act  is  the 
only  one  which  makes  provision  as  to  the  manner  and  character 
of  the  service.  By  the  third  section  it  is  made  the  duty  of  the 
officer  serving  the  attachment  to  take  the  property  into  his  pos- 
session, when  the  same  is  capable  of  manual  seizure.  But  the 
performance  of  this  duty  is  not  made  a  requisite  to  the  validity  of 
the  service.  It  is  not  a  part  of  the  service,  and  the  second  sec- 
tion, in  directing  the  manner  of  service  enjoins  no  duty  of  taking 
possession."*^"  Judge  Thomas  maintained  that  this  wa§  equally 
applicable  to  the  case  in  hand  as  the  sections  named  in  the  act  of 
1869.  The  service  therefore  was  valid  and  sufficient  to  create  a 
lien  on  the  goods. 

When  the  debt  is  admitted,  but  the  fraud  is  denied,  the  proper 
way  to  raise  the  question  is  by  plea  in  abatement,  and  not  by  a 
motion  to  dissolve.*^^ 

73.  Actions  b«giui  before  justice  of  the  peace. 

If  the  cause  is  begun  before  a  justice  of  the  peace,  his  action 
on  the  question  of  fraud  is  not  final,  nor  is  the  defendant  lim- 
ited in  his  remedy  to  a  procedure  on  the  bond.  Says  Judge 
Thomas :  "We  cannot  consent  to  this  as  the  bond  does  not  pro- 
vide for  meeting  such  contingencies,  and,  by  giving  the  right  of 
apix;al,  we  believe  the  right  to  have  every  element  necessary  to 
maintain  the  action,  and  especially  the  question  of  the  original 
jurisdiction  of  the  justice,  even  though  the  necessary  facts  to 
oust  the  same  do  not  appear  of  record  may  be  considered  and  de- 
termined in  this  court."*'"' 

VI.    Attachment  of  Vessels. 

74.  Jurisdiction. 

To  encourage  the  business  of  ship-building,  the  legislature,  in 
the  year  1784,  enacted  a  statute  "to  secure  the  persons  employed 
in  the  building  and  fitting  ships  and  vessels,  by  making  the  body, 
tackle,  apparel  and  furniture  of  such  ships  and  vessels  liable  to 
pay  the  several  tradesmen  employed  in  building  and  fitting  them, 
for  their  work  an  materials."*^*    The  benefits  of  this  Statute  were 

820  Driesbach  v.  Mechanics'  Nat.  Bank,  113  Pa.  554. 

821  Hotchkiss  V.  Pinney,  10  Dist.  219. 

822  Ibid. 

823  Act  27  March,  1784,  2  Sm.  L.  95.  It  will  be  perceived,  that  this  act 
was  passed  before  the  adoption  of  the  federal  constitution. 
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subsequently  extended  to  other  artificers  and  material-men  than 
those  speciaily  enumerated,  but  all  the  material  provisions  of 
these  acts  have  been  incorporated  in  the  revised  statute  of  1836,'^* 
virhich  was  further  revised  in  1895.^^^  This  act  provides  that 
"ships  and  vessels  of  all  kinds,  built,  repaired,  fitted,  furnished 
and  supplied  v^rith  necessities  for  navigation  within  this  common- 
wealth shall  be  subject  to  a  lien  for  all  debts  contracted  by  the 
builders,  masters,  owners,  agents  or  consignees  thereof,  for  work 
done  on  materials  or  materials  and  supplies  found  or  provided  in 
the  building,  repairing,  fitting,  furnishing,  or  equipping  of  the 
same  in  preference  to  any  other  debts  due  from  the  builders, 
masters,  owners,  agents,  or  consignees  thereof." 

The  lien  continues  for  one  year  next  after  the  work  is  done  or 
the  materials  and  supplies  are  furnished  or  provided  to  such  ship 
or  vessel,  in  favor  of  all  ship-builders,  merchants,  dealers,  trades- 
men or  mechanics  for  all  work  done  or  materials  and  supplies 
furnished  or  provided  in  the  building,  repairing,  fitting,  furnish- 
ing, supplying  or  equipping  of  such  ships  or  vessels.  This  statute 
provides  for  the  collection  of  such  demands  by  a  proceeding  in 
rem  against  the  vessel,  similar  to  that  pursued  in  courts  of  ad- 
miralty; and  the  act  of  1858,^^°  which  still  remains  in  force,'^' 
creates  a  lien  and  gives  a  similar  remedy,  in  other  cases  of  mari- 
time contract,  with  respect  to  vessels  navigating  the  rivers  Alle- 
gheny, Monongahela  and  Ohio.  But  as  the  supreme  court  of  the 
United  States  has  decided,  that  in  all  cases  where  a  maritime  lien 
arises,  the  original  jurisdiction  to  enforce  it  by  a  proceeding  in 
rem,  is  exclusively  in  the  federal  courts,  and  that  all  state  laws, 
which  attempt  to  confer  such  jurisdiction,  are  unconstitutional 
and  void,'^*  it  becomes  necessary  to  consider  the  extent  of  the  ad- 
miralty jurisdiction,  and  how  far  these  state  laws  conflict  with 
the  provisions  of  the  constitution. 

824    Act  13  June,  1836,  P.  L.  616. 

82s  June  24,  1895,  P.  L.  251,  I  Purd.  §§1-3,  p.  366.  The  act  of  1836  was 
by  the  act  of  March  31,  1837,  §1,  P.  Ii-,J22,  i  Purd.  §4,  p.  366  extended 
to  steam-engine  and  boiler-makers,  in. all  cases  in  which  engines  or  boilers 
shall  be  furnished  by  such  m'dkers  to  such  ship  or' vessel.  As  the  act  of 
1895  is  not  specifically  repealed  by  the  mechanics'  lien  act  of  1901  it  is  be- 
lieved to  be  in  force. 

826  Act  20  April,  1858,  P.  L.  363,  I  Purd.  §20,  p.  369. 

827  See  proviso  in  act  of  June  24,  1895,  P.  L.  251,  Purd.  §3,  p.  366. 

828  The  Moses  Taylor,  4  Wall;  411.  The  Hine  v.  Trevor,  Ibid.,  556. 
The  Belfast,  7  Ibid.  624. 
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The  maritime  jurisdiction,  conferred  upon  the  federal  courts 
by  the  acts  of  congress,  is  exclusive;  there  is  no  concurrent 
jurisdiction  reserved  to  the  states.*''"  This  necessarily  includes 
the  power  to  enforce,  by  proceedings  in  rem,  all  liens  conferred 
by  the  general  maritime  law  f^"  and  where  the  contract  is  of  a 
maritime  nature,  and  a  lien  therefor  is  conferred  by  the  state  law, 
the  exclusive  jurisdiction  to  enforce  it  by  proceedings  in  rem,  is 
in  the  district  courts  of  the  United  States,  though  no  lien  were 
given  in  such  case  by  the  general  maritime  law.*"  Thus,  the  ad- 
miralty possesses  a  general  jurisdiction  of  suits  by  material-men 
for  repairs  and  supplies  furnished  to  a  sea-going  vessel ;  but,  by 
the  general  maritime  law,  there  is  no  lien  for  repairs  and  neces- 
saries furnished  to  a  vessel  in  her  home  port  ;*^^  where,  however, 
such  lien  is  conferred  by  the  state  law,  it  is  enforceable  in  the 
admiralty,  by  proceedings  in  rem;''^  and  such  jurisdiction  is  ex- 
clusive.'^* So,  a  contract  for  pilotage  is  a  maritime  one ;  and  if 
the  state  law  confer  a  lien  therefor,  it  is  enforceable  in  the  admi- 
ralty f^^  to  the  exclusion  of  the  jurisdiction  of  the  state  courts ;'" 
though  a  state  law  cannot  confer  jurisdiction  upon  a  federal  court, 
it  may  give  a  substantive  right  of  such  a  character  that  it  may  be 
enforced  in  the  proper  federal  tribunal.*''  And  so,  claims  for 
wharfage  arising  either  out  of  an  express  or  implied  contract  are 
cognisable  in  the  admiralty,  and  enforceable  by  a  proceeding  in 
rem.*''  But  the  admiralty  jurisdiction  has  never  been  held  to  ex- 
tend to  cases  where  a  lien  is  claimed  by  the  builders  of  a  vessel, 


829  The  Josephine,  39  N.  Y.  25. 

830  The  Belfast,  7  Wall.  624;  Drinkwater  v.  The  Spartan,  Ware  149; 
The  Rebecca,  Ware  188 ;  The  Phebe,  Ware  263 ;  Davis  v.  Childs,  Daveis 
71 ;   The  America,  Newb.  195. 

831  The  Lottawanna,  21  Wall.  558. 

832  The  General  Smith,  4  Wheat.  438. 

833  Peyroux  v.  Howard,  7  Pet.  324. 

834  The  Lo.ttawanna,  21  Wall.  558;  Poole  v.  Kermit,  59  N.  Y.  554. 

83s  Ex  parte  McNeil,  13  Wall.  236;  The  Alaska,  3  Ben.  391;  The 
America,  Low.  Dec.  176. 

836  Rutherford  v.  The  Ornen,  2  W.  N.  C.  122. 

837  Ex  parte  McNeil,  13  Wall.  243.  And  see  The  Orleans  v.  Phoebus, 
II  Pet.  17s;   Dougan  v.  Champlain  Transportation  Co.,  56  N.  Y.  I. 

838  Ex  parte  Easton,  5  Otto  68;  The  Kate  Tremaine,  s  Ben.  60;  United 
States  Hydraulic  Cotton  Press  Co.  v.  The  Alexander  McNeil,  2D  Int.  R. 
Rec.  17s ;  Brookman  v.  Hamill,  43  N.  Y.  554. 
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for  work  done  and  materials  found  in  its  construction  ;*^®  it  is  not 
a  maritime  contract,  and  the  federal  courts  will  not  take  juris- 
diction, under  the  state  laws  giving  a  lien  in  such  cases.**" 

The  admiralty  jurisdiction  is  not  limited  to  tide-waters,  but  ex- 
tends to  all  the  lakes  and  navigable  waters  of  the  United  States  f*^ 
and  if  a  vessel  be  fitted  for  the  navigation  of  the  seas,  she  is  the 
subject  of  admiralty  jurisdiction,  without  regard  to  the  mode  of 
her  employment.'*^  Steamboats  and  lighters  engaged  in  trade  or 
commerce,  on  tidewater,  are  within  the  admiralty  jurisdiction; 
but  not  feriy-boats,  nor  those  engaged  in  ordinary  traffic  along 
the  shore.**'  If,  however,  the  business  or  employment  of  a  vessel 
appertain  to  travel,  or  trade  and  commerce,  on  the  water,  it  is 

839  People's  Ferry  Co.  v.  Beers,  20  How.  393 ;  Scull  v.  Shakespear,  7.'; 
Pa.  297;  Murphy  v.  Salem,  i  Hun  140;  Clinton  v.  The  Hannah,  Bee  419. 
Where  a  vessel  has  been  launched,  before  completion,  and  thereafter,  and 
whilst  she  is  lying  in  tidewaters,  a  contract  is  made  for  furnishing  her  with 
sails,  this  is  not  a  maritime  contract,  but  one  enforceable  in  the  state 
court.    Wilson  v.  Lawrence,  18  Hun  56. 

840  Roach  V.  Chapman,  22  How.  129 ;  The  St.  Lawrence,  i  Black  522 ; 
The  Norway,  3  Ben.  163;  Young  v.  The  Orpheus,  2  Cliflf.  29.  Where  a 
state  law  gives  a  general  lien  upon  a  vessel  for  a  charge  of  an  admiralty 
or  maritime  nature,  the  federal  courts  will  take  cognizance  thereof,  though 
no  lien  was  g^ven  by  the  general  maritime  law;  but  not  of  contracts  or 
charges  not  of  an  admiralty  or  maritime  nature,  although  a  lien  may  be 
given  therefor  by  such  state  statute.  Boon  v.  The  Hornet,  Crabbe  426. 
The  special  act  of  20  April,  1858,  P.  L.  363,  i  Purd.  §20,  p.  369,  relating  to 
vessels  navigating  the  Allegheny,  Monongahela  and  Ohio,  confers  a  lien 
for  wages  and  services,  for  repairs,  for  wharfage  and  anchorage,  and  for 
breach  of  the  contract  of  affreightment,  all  of  which  are  undoubtedly 
within  the  federal  jurisdiction. 

841  The  Genessee  Chief  v.  Fitzhugh,  12  How.  443;  Fretz  v.  Bull,  12 
How.  466;  The  Eagle,  8  Wall.  15.  The  navigability  of  a  stream,  for  the 
purpose  of  bringing  it  within  the  jurisdiction  of  the  admiralty,  depends 
upon  the  fact,  whether,  in  its  natural  state,  if  afforded  a  channel  for  use- 
ful commerce.    The  Montello,  20  Wall.  430. 

842  Reppert  v.  Robinson,  Tan.  Dec.  492. 

843  Thackeray  v.  The  Farmer  of  Salem,  Gilp.  524. 

844  The  General  Cass,  i  Brown  Adm.  334. 

845  Haslett  V.  The  Enterprise,  19  Int.  R.  Rec.  108. 

846  The  Cheeseman  v.  Two  Ferryboats,  2  Bond  363. 

847  The  Ann  Arbor,  4  Bl.  C.  C.  205. 

848  Fralick  v.  Betts,  13  Hun  632;  Boon  v.  The  Hornet,  Crabbe  426. 

849  Hippie  V.  The  Fashion,  3  Grant  40.  And  see  Crawford  v.  Collins, 
45  Barb.  269;  Emmons  v.  Wheeler,  3  Hun  545;  King  v.  Greenway,  71  N. 
Y.  413. 
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subject  to  the  admiralty  jurisdiction,  whatever  may  be  its  s-ize, 
form,  capacity  or  means  of  propulsion  i***  such  as  a  barge,  with- 
out propelling  power  of  her  own,  but  used  for  the  transportation 
of  merchandise,  by  being  towed  upon  navigable  waters.'*"  So, 
ferry-boats  propelled  by  steam,  and  used  as  such  between  two 
cities  in  different  states,  are  the  subjects  of  admiralty  jurisdic- 
tion ;'**  but  a  canal-boat,  exclusively  adapted  to  canal  navigation, 
and  having,  of  itself,  no  power  as  respects  navigation  upon  public 
waters,  is  not  the  subject  of  a  maritime  lien  in  the  admiralty.'*^ 
The  admiralty  jurisdiction  does  not  extend  to  contracts  relating 
to  a  vessel  wholly  engaged  in  the  internal  commerce  of  a  state, 
such  as  a  canal-boat,  and  no  maritime  lien  can  be  founded  on  such 
contract;'**  our  act  of  1836,  however,  includes  canal-boats;'*'  but 
not  what  are  known  as  "barges"  upon  the  western  rivers  of  Penn- 
sylvania.""* 
75.    Of  the  lien. 

The  statute  of  1836,  thus  amended  by  the  act  of  1895,  gives  a 
lien  to  the  mechanics  and  material-men  who  perform  work  or 
furnish  materials  for  the  building  of  a  vessel ;  but  one  who  con- 
tracts to  furnish  all  the  materials  and  to  build,  a  steamboat  for  an- 
other is  not  entitled  to  a  lien  under  the  act  ;''^  as  to  him,  no  lien  is 
necessary,  for  he  can  always  provide  for  his  own  security  by  his 
contract,  and  is  not  bound  to  deliver  the  vessel  until  paid  for  her, 
unless  he  choose  by  his  agreement  to  do  so.'°^  The  statute  gives 
a  lien  to  one  who  contracts  to  build  a  cabin  on  the  hull  of  a  steam- 
boat, under  the  supervision  of  the  master,  who  is  also  part 
owner."*  But  the  lien  is  confined  expressly  to  the  enumerated 
material-men  for  articles  furnished  in  the  way  of  their  trade;  a 
vender  of  copper-sheathing  has  no  lien  for  other  articles  in  which 
he  deals;  his  lien  is  restricted  to  copper-sheathing  furnished."* 
To  confer  a  lien,  the  debt  must  be  contracted  by  the  owner  of  the 
vessel ;  but  for  the  purposes  of  lien,  the  builder  of  the  vessel  is 
deemed  the  owner  thereof.'""     Where,  however,  the  work  or  ma- 

850  Nease's  Appeal,  3  Grant  no;    Jones  v.  The  Coal  Barges,  3  Wall. 
Jr.  C.  C.  S3    And  see  Tome  v.  Four  Cribs  of  Lumber,  Tan.  Dec.  533. 

851  Walker  v.  Anshutz,  6  W.  &  S.  S19. 

852  Scull  V.  Shakespear,  75  Pa.  303. 

853  The  Dictator  v.  Heath,  56  Pa.  290. 

854  Merchant  v.  The  Odorilla,  5  W.  N.  C.  288. 

855  Scull  V.  Shakespear,  75  Pa.  297 ;   Estate  of  the  Reany  Engineers  and 
Ship  Building  Works,  9  Phila.  620;  Low  v.  Austin,  20  N.  Y.  181. 
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terials  are  furnished  under  a  contract  with  an  intermediate  agent, 
who  is  not  the  owner  or  master,  neither  the  workmen  and  material- 
men, nor  such  intermediate  person,  has  a  hen.^^"  The  party- 
claiming  a  lien  for  materials  must  show  that  the  contract  under 
which  they  were  furnished  had  reference  to  some  particular  ves- 
sel, for  the  construction  whereof  they  were  to  be  used.^^'  The 
lien  continues  until  the  vessel  proceeds  to  sea,  though  the  owner 
become  bankrupt.*^* 

76.    Of  the  libel. 

The  whole  proceedings  under  this  statute  are  different  from 
the  course  of  the  common  law,  except  that  the  trial  of  disputed 
facts  is  by  a  jury.s^''  The  suit  is  commenced  by  libel  and  attach- 
ment, according  to  the  course  of  the  admiralty.  The  act  of 
1836^°°  provides,  that  any  of  the  persons  enumerated,  having  done 
work  or  provided  materials,  may  file  a  libel  in  the  office  of  the 
prothonotary  of  the  court  of  common  pleas  of  the  proper  county 
wherein  the  cause  of  action  shall  arise,  or  in  any  county  where  the 
ship  may  be  found,  against  such  ship  or  vessel,  her  tackle,  furni- 
ture and  apparel.  All  or  any  of  such  persons  may  join  in  one 
libel  for  the  recovery  of  all  their  claims ;  and  other  lien-claimants 
may  become  parties,  by  petition,  to  a  pending  suit;  if  more  than 
one  suit  be  commenced,  the  court  is  required  to  consolidate  them 
into  one.  A  joint  libel,  however,  cannot  be  filed  against  two  ves- 
sels.'^^  In  this  libel,  the  libellant  (asthe  claimant  is  styled)  sets 
foith  the  nature  and  amount  of  his  demand,  when  and  where  it 
accrued,  the  iiame  of  the  vessel  and  its  reputed  owner,  and  at 
whose  request  the  services  or  materials  were  supplied.  It  states, 
that  she  is  within  the  jurisdiction  of  the  court,  not  having  pro- 
ceeded to  sea  since  the  doing  of  the  work  or  furnishing  the  ma- 
terials; and  concludes  with  a  prayer  that  the  vessel,  her  tackle, 
apparel  and  furniture,  may  be  attached,  condemned  and  sold  for 
the  payment  of  the  libellant's  debt,  and  that  the  owner  and  all 
others  concerned  be  warned  to  show  cause  why  the  decree  of  the 

856  Harper  v.  New  Brig,  Gilp.  536. 

857  The  Young  Sam,  20  Law  Rep.  608. 

858  Shoemaker  v.  Norris,  3  Yeates  392. 

859  The  Portland  v.  Lewis,  2  S.  &,R.  201. 

860  I  Purd.  §§7-10,  p.  367. 

861  Parkinson  v.  Manny,  2  Grant  521. 


3IOO         Common  Law  Practice  in  Pennsylvania. 

court  shall  not  be  given  agreeable  to  the  prayer.*'^  It  may  be 
signed  by  the  attorney,  who,  in  this  species  of  proceeding,  is  called 
the  proctor,  or  by  the  libellant  himself,  who  must  make  oath  or 
afiSrmation  to  the  truth  of  the  facts  stated  in  the  libel.  A  speci- 
fication, or  bill  of  particulars  of  the  claim,  is  usually  annexed 
and  referred  to  in  the  libel ;  the  amount  of  the  required  stipula- 
tions (which  answer  the  term  bail  in  common-law  actions),  is 
also  marked  thereon. 

77.    Attachment  and  bond. 

Upon  the  filing  of  such  a  libel,  supported  by  oath  or  affirmation 
of  the  libellanit,  he  is  entitled  to  a  writ  of  attachment,  the  form  of 
which  is  prescribed  by  the  statute.*^'  But  no  such  attachment 
can  be  issued  against  any  vessel  which  has  been  seized  by  process 
of  any  court  of  the  United  States,  while  the  same  is  actually  held 
by  virtue  thereof ;  nor  against  any  vessel  which  has  been  sold  by 
order  of  such  court,  for  any  debt  contracted  previously  to  the 
time  of  sale;  the  lien,  however,  continues  until  payment  thereof 
is  enforced  by  the  process  of  such  court.  As  long  as  one  court 
of  competent  jurisdiction  has  custody  of  property,  no  other  court 
of  concurrent  jurisdiction  can  acquire  jurisdiction  of  it.'®*  The 
writ  is  tested,  signed,  sealed  and  made  returnable,  like  other  origi- 
nal process ;  the  amount  of  stipulations  required  is  marked  upon 
it,  as  bail  is  on  writs  of  capias.  In  the  title  of  the  action,  the 
libellants  stand  as  plaintiffs ;  and  the  name  of  the  vessel  attached, 
with  that  of  her  reputed  owner  or  master,  takes  the  place  of  the 
defendant ;  if  there  be  no  known  owner  or  master,  the  name  of 
the  vessel  alone  appears  upon  the  writ.  Previously  to  serving 
the  writ,  the  sheriff  requires  from  the  libellant  a  bond,  with  two 
responsible  securities,  in  a  sum  sufficient  to  indemnify  him  against 
the  possible  consequences  of  its  being  served,  as  he  invariably 
does  in  cases  of  foreign  and  domestic  attachment.  He  then  exe- 
cutes the  writ,  by  going  on  board  the  vessel,  publicly  affixing  and 

862  For  forms  of  libel,  and  of  petition  of  another  claimant  to  be  made 
a  party,  see  I  Dunlap's  Forms  108  (7th  Ed.).  Upon  the  filing  of  a  petition 
by  another  claimant  praying  to  be  made  a  party,  a  monition  issues  to  the 
owner  or  other  persons  interested,  and  if  no  reason  be  shown  to  the  con- 
trary, the  prayer  of  the  petition  is  granted,  as  of  course.  For  form  of 
monition,  see  Hall's  Adm.  Pr.  133  n. 

863  Act  of  1836,  I  Purd.  §11,  p.  367. 

864  The  Circassian,  i  Ben.  128. 
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leaving  a  copy  of  the  process  upon  her  mainmast,  declaring  her  to 
be  attached  pursuant  to  its  directions,  and  placing  a  watchman  in 
charge ;  he  must  also  leave  a  copy  with  the  person  named  as  de- 
fendants in  the  writ.'^^ 

78.    Advertisement  of  the  writ. 

Under  the  former  statutes,  the  interests  of  absent  owners  were 
not  sufficiently  provided  for.  Cases  may  occur  in  which  the  mas- 
ter of  the  vessel  may  have  an  interest  adverse  to  that  of  the  owner, 
or  he  may  be  otherwise  so  situated  as  to  prevent  the  giving  of 
speedy  information  of  the  attachment  to  the  owner.  This  defect 
has  been  removed  by  the  tenth  section  of  the  revised  act,'°®  which 
directs  that,  immediately  after  the  execution  of  any  writ  of  at- 
tachment as  aforesaid,  the  officer  executing  the  same  shall  cause 
notice  thereof  to  be  given  in  one  newspaper  published  within  the 
city  or  county,  once  a  week  during  six  successive  weeks,  and  every 
such  notice  shall  contain : — 

I.  The  name  of  the  ship  or  vessel  attached,  the  name  of  the 
port  or  place  to  which  she  belongs,  and  the  name  of  her 
last  commander. 
11.  That  such  ship  or  vessel  will  be  sold  for  the  payment  of 
debts  contracted  for  work  done,  or  for  materials  provid- 
ed in  the  building,  repairing,  fitting  furnishing  or  equip- 
ping of  the  same,  as  the  case  may  be,  unless  the  owner, 
consignee,  commander  or  some  person  in  their  behalf, 
shall  appear  and  pay  the  same,  or  otherwise  obtain  the 
discharge  of  such  ship  or  vessel,  within  three  months 
from  the  first  publication  of  such  notice. 
III.  In  every  such  notice,  he  shall  require  all  persons  having 
a  lien  for  any  debts  contracted  as  aforesaid,  to  file  the 
same  within  three  months  from  the  first  publication  of 
such  notice,  or  be  debarred  from  prosecuting  their 
claims  under  such  writ  of  attachment. 
The  last  clause  was  designed  to  enable  the  court  to  make  a  gen- 
eral decree,  ascertaining  the  amount  necessary  to  be  raised,  within 
the  time  therein  stated,  if  the  proceedings  in  other  respects  be 
matured  for  a  decree. 

86s    See  Hall's  Adm.  Pr.  133-4. 
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79.  Sheriff's  return. 

The  return  of  the  sheriff  is  "attached  and  summoned  as  within 
commanded,"  and  is  signed  as  in  other  cases. 

80.  Extension  of  foreigrn  attachment  to  vessels. 

By  the  act  of  1899  "the  right  to  commence  an  action  by  writ  of 
foreign  attachment  shall  extend  to  all  actions,  whether  in  tort  or 
contract  against  the  owners,  master,  or  crew  of  other  vessels  upon 
navigable  waters,  for  injuries  caused  to  persons  or  property  on 
land  by  such  owners,  master  or  crew  or  their  employee,  in  navi- 
gating or  operating  such  vessels  or  structures,  or  in  carrying  on 
any  work  upon  such  vessels  or  structures. 

The  proceedings  relating  to  the  issue  and  serving  of  such  writ, 
and  the  carrying  on  of  the  action  subsequent  thereto,  shall  be  the 
same  as  the  actions  now  required  by  law  in  actions  commenced 
by  foreign  attachment. 

When  the  vessel  or  structure  by  or  on  which  the  action  is  done 
causing  the  injury,  goes  beyond  the  limits  of  the  commonwealth 
within  thirty  days  after  the  cause  of  action  arises,  any  limitation 
of  time  prescribed  by,  law  for  bringing  the  action  shall  commence 
to  run  only  from  the  time  of  the  return  of  said  vessel  or  structure 
to  the  commonwealth."*^' 

81.  Dissolution  of  attachment. 

The  statute  has  provided  a  mode  of  dissolving  the  attachment, 
by  giving  bond,*"*  which  is  analogous  to  the  discharge  of  a  me- 
chanic's lien  upon  a  building  in  a  similar  manner,  and  receives  a 
like  construction.*"'  If  the  owner  or  master  of  the  ship  or  vessel 
attached,  or  his  or  their  agent,  shall  enter  into  a  bond  to  the  com- 
monwealth, with  sufficient  sureties,  to  be  approved  by  the  court 
from  which  the  process  issued,  or  by  a  judge  thereof,  with  condi- 
tion to  answer  all  the  demands  which  shall  be,  at  that  time,  filed 
against  the  same,  and  fully  to  satisfy  and  pay  all  such  of  them  as 
shall  be  proved  or  recoyered,  the  vessel  shall  be  forthwith  dis- 
charged from  the  attachment,  and  be  permitted  to  proceed  on  her 
voyage.*'"  The  giving  of  a  bond  under  this  section,  for  a  release 
of  the  vessel  from  the  seizure  under  the  attachment,  has  been  de- 

867  Act  April  28,  P.  L.  102,  2  Purd.  §§51-53,  p.  1729. 

868  I  Purd.  §14,  p.  368. 

869  Cain  V.  Shakespear,  3  W.  N.  C.  514. 

870  Act  of  1836,  §10,  I  Purd.  §14,  p.  368. 
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cided  to  be  an  absolute  release  of  the  lien ;  the  plaintiff  must  look 
to  the  sureties  in  the  bond,  and  cannot  seize  the  vessel  in  execu- 
tion, on  her  return  home,  after  the  completion  of  her  voyage. 
The  lien  only  continues  until  such  time  as  the  vessel  shall  proceed 
on  her  voyage ;  therefore,  the  giving  of  a  bond,  to  enable,  her  to 
do  so  is  a  complete  discharge  thereof  .^^^  The  sureties  in  the  bond 
are  not  released  by  the  giving  of  bail  in  error,  nor  by  a  subsequent 
irregular  seizure  of  the  vessel  in  execution,  which  is  set  aside  by 
the  court.*'^ 

82.  Proceedings  in  the  cause. 

The  statute  provides,  that  upon  the  return  of  the  writ,  such 
further  proceedings  may  be  had  for  the  recovery  of  the  claims, 
as  are  usually  had  in  courts  of  admiralty,  and  for  the  recovering 
of  mariners'  wages,  and  other  debts  actually  contracted  upon  the 
high  seas.*'^ 

83.  Proclamation. 

Where  no  bond  is  given  or  defense  set  up,  the  steps  to  be  taken 
by  the  libellants  in  the  admiralty  courts  are  as  follows :  The  writ 
being  returned  by  the  sheriff,  the  libellants,  without  filing  a  decla- 
ration, for  which  their  libel  is  an  ample  substitute,  may,  on  the 
quarto  die  post  of  the  term  to  which  the  process  is  returnable, 
proceed  to  have  proclamations  made,  that  if  any  one  has  aught  to 
say  why  the  ship  or  vessel  named  in  the  libel,  with  her  tackle,  ap- 
parel and  furniture,  should  not  be  condemned  and  sold  for  pay- 
ment of  the  sums  of  money  claimed  by  the  libellants  for  work 
done,  and  materials  furnished  to  said  ship,  he  may  appear,  and 
shall  be  heard;  otherwise,  the  same  will  be  condemned.  These 
proclamations  are  three  in  number,  and  are  probably  analogous 
to  the  form  of  thrice  calling  the  defendant  upon  his  stipulation, 
by  the  marshal  of  the  court,  upon  the  accusation  of  contumacy  f* 
they  are  made  publicly  in  open  court,  on  the  three  days  next  en- 
suing the  quarto  die  post.  In  pain  of  absence  at  the  first  call,  he 
is  decreed  to  have  incurred  the  first  default  (which  word  here 
signifies  a  non-appearance  in  court  at  a  day  assigned),  and  the 

871  Shakespear  v.  Cain,  5  W.  N.  C.  392;  s.  c.  3  W.  N.  C.  516. 

872  Selser  v.  Dialogue,  4  W.  N.  C.  10;   Keyser  v.  Dialogue,  4  W.  N. 
C.  II. 

873  Act  of  1836,  §11,  I  Purd.  §15,  p.  368. 

874  See  Hall's  Adm.  Pr.  24 ;   Dunl.  Adm.  Pr.  61. 
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decree  is  continued  until  the  ensuing  Saturday ;  when,  according 
to  the  ancient  practice,  his  contumacy  is  to  be  accused,  and  in 
punishment  thereof,  he  is  declared  to  have  incurred  the  second  de- 
fault."" If,  on  the  last  proclamation,  the  defendant  be  contu- 
macious, and  do  not  appear  to  defend  himself  or  his  ship,  the 
court  proceeds  ex  parte  to  consider  the  libel,  and  if  the  sums 
claimed  therein  appear  to  be  justly  due,  they  adjudge,  order  and 
decree  that  each  of  the  libellants  have  and  receive  in  full  satisfac- 
tion, of  his  claim,  the  sums  claimed  respectively  in  the  libel,  with 
the  costs  and  charges  of  suit.  They  further  order  and  decree, 
that  the  vessel,  with  all  and  singular  her  tackle,  apparel  and  fur- 
niture, be  condemned,  and  that  the  same  (or  so  much  thereof  as 
may  be  necessary)  be  sold  by  the  sheriff  at  public  sale,  to  the  best 
and  highest  bidder  for  the  same,  the  sheriff  first  giving  due  and 
timely  notice  of  such  sale,  and  that  he  bring  the  proceeds  into 
court,  there  to  remain,  subject  to  the  further  order  and  decree 
thereof.*^* 

84.    Pleadings. 

If  the  defendant  has  a  defense  to  the  claim,  he  may  tender  his 
issue  or  issues  through  the  medium  of  an  answer,  which  without 
pursuing  any  special  form,  must  embrace  a  substantial  statement 
of  the  grounds  on  which  he  resists  the  claim.  No  critical  nicety 
is  required  in  these  pleadings ;  it  is  sufficient,  if  they  are  clear  and 
perspicuous,  and  free  from  impertinent  or  irrelevant  matter. 
The  parties  are  at  liberty  to  make  as  many  points  or  questions  of 
fact  or  of  law  as  may  be  deemed  necessary  to  the  determination 
of  the  cause  upon  its  merits.  Before  specifying  his  defense,  the 
respondent  saves  and  reserves  "all  manner  of  benefit  of  exception 
to  the  libel,  and  the  many  untruths  therein  contained ;"  this  reser- 
vation is  analogous  to  the  general  issue  plea  in  common-law  cases, 
and  casts  the  burden  of  proving  the  truth  of  his  libel  upon  the 
libellant.  To  this  answer,  if  sufficient,  the  libellants  put  in  their 
replication,  joining  in  the  issue  tendered ;  and  the  matters  in  dis- 
pute having  been  fairly  reduced  to  precise  points,  the  cause  is  set 
down  for  trial,  like  other  cases,  upon  the  issue-list.  The  statute 
provides  that  all  questions  of  fact  that  may  arise  shall  be  tried  by 
a  jury  of  the  county  forthwith,  upon  the  joining  of  an  issue 

87s    Hall's  Adni.  Pr.  73- 

876    See  the  record  of  the  case  of  Vaughan  v.  Brig  Flora,  District 
Court,  Phila.,  June  Term,  1826,  No.  334. 


Of  Attachment.  3105 

thereon  by  the  parties,  unless  they  shall  agree,  by  writing  filed, 
to  refer  the  same  to  arbitrators,  by  rule  of  court.*'"  This  provi- 
sion for  a  trial  forthwith  appears  to  entitle  the  cause  to  proced- 
ence  upon  the  trial-list,  and  to  abrogate  the  former  practice  of 
ordering  a  sale  of  the  vessel  as  perishable  property. 

85.  Judgment. 

If,  upon  the  trial,  there  be  a  verdict  for  the  libellants,  a  day  is 
given  when  the  court  will  pronounce  the  final  sentence  or  decree ; 
an  entry  of  judgment  by  the  prothonotary,  when  recording  the 
verdict,  is  erroneous.  All  the  proceedings  being  according  to  the 
course  of  the  admiralty  law,  a,  common-law  judgment  is  unavail- 
able.*''  The  trial  is  merely  to  satisfy  the  conscience  of  the  court  as 
to  the  justice  of  the  claim,  and  the  proceeding  being  altogether  in 
rem  against  specific  property,  there  can  be  no  judgment  or  execu- 
tion against  the  general  property  and  person  of  the  defendants. ''^ 
The  act  of  1836  empowers  the  court  to  pronounce  the  same  inter- 
locutory and  final  sentence  or  decree  upon  such  libel,  and  upon  the 
petition  of  any  other  person  concerned,  and  enforce  the  same,  by 
the  like  writ  or  other  compulsory  process,  as  a  court  of  admiralty 
might  in  like  cases**"     An  appeal  lies  from  the  final  decree.**^ 

86.  Execution. 

After  a  final  decree,  or  in  case  of  a  default,  at  the  expiration  of 
three  months  from  the  first  publication  of  the  notice  of  the  at- 
tachment, the  court  may  make  an  order  for  the  sale  of  the  vessel, 
or  of  the  tackle,  apparel  and  furniture  thereof,  if  the  amount  nec- 
essary to  be  raised  can  be  satisfied  by  the  sale  of  the  same,  with- 
out selling  the  vessel,  and  thereupon  the  court  may  award,  upon 
motion,  a  writ  of  sale,  in  the  form  specially  prescribed  by  the 
statute.**^  And  if  the  proceeds  are  not  sufficient  to  satisfy  all  the 
liens  against  the  vessel,  the  fund  is  to  be  distributed  pro  rata 
among  all  the  creditors,  whose  claims  have  been  filed  previously 

877  Act  of  1836,  §12,  I  Purd.  §16,  p.  368. 

878  RhinedoUar  v.  The  Rose  in  Bloom,  Dist.  Court,  Phila.,  March,  1822. 
MS. 

879  But  though  the  lien  is  discharged  by  the  entry  of  security  to  relieve 
the  vessel  from  the  attachment,  the  libellant  may  proceed  to  a  final  decree 
in  rem,  and  sale  of  the  defendant's  interest  in  the  vessel.  Shakespear  v. 
Fisher,  3  W.  N.  C.  167. 

880  Act  of  1836,  §13,  I  Purd.  §17,  p.  368. 
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to  the  decree  of  sale.*'^  In  practice,  an  auditor  is  usually  ap- 
pointed to  report  distribution  of  the  fund.  If,  however,  security 
have  been  given  for  the. release  of  the  vessel,  the  libellant's  proper 
mode  of  redress  is  by  a  common'-law  action  against  the  sureties, 
with  its  usual  incidents.*^* 

VII.    Attachment  for  Contempt. 

87.    When  contempt  is  committed,  (hh) 

Contempt  of  court  is  committed  by  a  person  who  does  any  act 
in  wilful  contravention  of  its  authority  or  dignity  or  tending  to 
impede  or  frustrate  the  administration  of  justice  or  by  anyone 
who,  being  under  the  court's  authority  as  a  party  to  a  proceeding 
therein,  wilfully  disobeys  its  lawful  orders,  or  fails  to  comply 
with  an  undertaking  which  he  has  given.  Contempts  are  of  two 
kinds,  those  committed  in  the  face  of  the  court,  punishable  by 
commitment  and  fine,  and  those  committed  out  of  court  punish- 
able by  attachment.^*®  Disobedience  of  any  mandatory  or  pro- 
hibitive decree  whereby  the  performance  of  a  specific  act  is  com- 
manded or  prohibited,  is  in  contempt  of  court.***  Thus  parties 
to  whom  a  peremptory  order  for  the  payment  of  money  is  di- 
rected, who  refuse  to  comply  are  guilty  of  contempt.**'  Like- 
wise, workmen  who  continue  a  work  against  which  an  injunction 
has  been  issued,  even  though  the  writ  was  not  personally  served 
on  them  and  who  are  acting  under  the  orders  of  a  superior.*** 
And  a  court  may  punish  disobedience  of  process  or  orders  even 
though  the  cause  in  which  the  disobedience  arose  be  ultimately 

hh    2  Vale  3692. 

882  Act  of  1836,  §14,  I  Purd.  §18,  p.  368. 

883  Ibid.,  §16. 

884  Rhinedollar  v.  Deklyne,  Dist.  Court,  Phila.,  March  Term,  1827,  No. 
138. 

885  Bridgewater  v.  Beaver  Valley  Traction  Co.,  12  Dist.  479. 

886  Equitable  Trust  Co.  v.  Garis,  194  Pa.  435 ;  Bullock  v.  McDonough, 
2  Pears.  19s ;  Bowers  v.  Creighton,  i  W.  N.  C.  13. 

887  McCarrell  v.  MuUins,  141  Pa.  513;  Stevenson's  Estate,  7  W.  N.  C. 
6s;   Peters'  Estate,  i  W.  N.  C.  526;   Hiles'  Case,  8  W.  N.  C.  419. 

888  Shiffer  v.  Youngstown  Bridge  Co.,  2  Lack.  Jur.  288.  See  Kirk  v. 
Turnpike  Co.,  7  Del.  71.  On  a  rule  for  attachment  for  contempt  for  vio- 
lating an  injunction,  the  defendant  secretary  of  a  labor  union  may  be  re- 
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Patterson  &  Co.  v.  Trades  Council,  9  North.  330. 
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dismissed  for  want  of  jurisdiction.*^^     But  one  is  not  in  contempt 
who  disobeys  an  illegal  order  of  court.''" 

An  attachment  may  issue  against  a  complainant  for  contempt 
in  not  paying  the  respondent's  bill  of  costs  ;'°^  or  against  a  news- 
paper for  publishing  remarks  which  have  a  tendency  to  prejudice 
the  public  with  respect  to  the  merits  of  a  cause  pending  in 
court ;*°^  or  to  speak  to  a  juror;  or  for  a  juror  to  permit  conver- 
sation relating  to  the  cause  after  he  has  been  summoned  and  be- 
fore the  verdict;*^*  or  to  disturb  a  meeting  of  examiners  in  an 
election  case;*'*  or  for  the  officers  of  a  school  district  to  be  ne- 
glectful in  paying  a  judgment  where  commanded  to  do  so  out 
of  the  first  imappropriated  money  of  the  district,*'^  or  for  Penn- 
sylvania creditors  of  a  corporation  to  attach  property  outside  the 
state  after  the  appointment  of  a  receiver.*'^  An  attachment  for 
contempt  for  insufficient  answers  to  interrogatories  may  be  re- 
fused, but  more  specific  answers  may  be  ordered.*'^  A  garnishee 
may  however,  be  attached  for  refusal  to  make  full  answers.*"* 

88.     By  officials,  (ii) 

Turning  to  officials,  it  may  be  remarked  that  the  disobeying  of 
a  peremptory  writ  of  mandamus  by  a  public  officer  exposes  him 
to  contempt,*"'  or  his  refusal  to  furnish  copies  of  papers  wanted 
on  trial  though  the  application  is  made  after  office  hours,'""  also 
a  sheriff  who  seizes  goods  in  the  possession  of  a  receiver  knowing 
of  his  appointment,'"^  or  an  attorney  who  commits  a  misconduct 


ii      2  Vale  3698. 

889  Commonwealth  v.  Bell,  145  Pa.  374;   Williamson's  Case,  26  Pa.  9. 

890  Commonwealth  v.  Perkins,  124  Pa.  36. 
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892  Respublica  v.  Oswald,  i  Dall.  319;   Bayard  v.  Passmore,  3  Yeates 
438;  Respublica  v.  Passmore,  3  Yeates  441. 

893  Blaine  v.  Chambers,  i  S.  &  R.  169. 

894  Ex  parte  Roach,  8  W.  N.  C.  440. 

89s    Burgess  v.   Northumberland  Township   School  District,  2  Lack. 
Jur.  106. 

896  Line  V.  Carlisle  Mfg.  Co.,  S  Dist.  642. 

897  Gude  V.  Universal  Fire  Ins.  Co.,  15  W.  N.  C.  438. 

898  Henwood  v.  American  Legion  of  Honor,  2  Dist.  170. 

899  Cavenagh  v.  Cass  School  District,  6  C.  C.  5 ;   Gilberton  District  v. 
Mahanoy  School  District,  6  C.  C.  38;  Senior  v.  Douglass,  14  W.  N.  C.  454. 

goo    Delaney  v.  Regulators  of  Philadelphia,  i  Yeates  403. 
901    Commonwealth  v.  Young,  33  L.  I.  160. 


3io8         Common  Law  Practice  in  Pennsylvania. 

in  the  presence  of  the  court,'"^  or  who  charges  a  witness  with  per- 
jury while  under  examination,^"^  or  county  commissioners  for 
improper  conduct  in  selecting  jurors,'"*  or  a  supervisor  who  fails 
to  comply  promptly  with  the  order  of  court  directing  the  opening 
of  a  road,""*  or  a  witness  who,  by  his  own  act  on  dispensing  with 
the  legal  form  of  service  of  a  subpcena,  does  not  attend."""  Like- 
wise a  surety  who  has  been  compelled  to  pay  an  award  for  a  de- 
faulting guardian  is  entitled  to  a  process  of  contempt  for  reim- 
bursement.""^ The  same  rule  applies  to  the  committee  of  a  luna- 
tic, guardian,  or  other  trustee  who  wrongfully  uses  the  trust  fund 
committed  to  them,  and  loses  it ;  his  person  may  be  attached  for 
contempt.""* 

The  officers  of  a  corporation  may  be  attached  for  refusal  to  an- 
swer interrogatories,"""  or  for  not  obeying  a  subpcena  to  attend 
before  a  commission  to  take  dispositions  in  another  county,"^"  or 
for  violating  a  decree  of  the  court  restraining  the  company  from 
laying  its  tracks  in  a  named  street."^^  The  resident  agent  of  a 
foreign  corporation  may  also  be  atttached  for  contempt."^^ 

8g.    By  persons  not  in  court. 

Persons  not  in  court,  or  not  subject  to  the  jurisdiction  of  the 
court,  cannot  be  punished  for  contempt  for  disobeying  its  or- 
ders."^* Thus  a  personal  representative  is  not  in  contempt  merely 
because  of  the  failure  of  a  decedent  to  comply  with  an  order  of 
court."^*  Nor  will  an  attachment  be  issued  against  a  personal 
representative  for  a  default  caused  by  others  ;"^°  nor  will  a  bank 
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907  Leiter's  Appeal,  10  W.  N.  C.  225. 

908  Croop  V.  Freas,  8  C.  C.  107. 

909  Carondalet  Co.  v.  Fairmount  Ins.  Association,  15  W.  N.  C.  125; 
Gude  V.  Universal  Fire  Ins.  Co.,  15  W.  N.  C.  438;  Commonvirealth  Trust 
Co.  V.  Slack,  18  C.  C.  593- 

910  Commonwealth  Trust  Co.  v.  Slack,  18  C.  C.  593. 

911  Bridgewater  Borough  v.  Beaver  Valley  Traction  Co.,  12  Dist.  479. 

912  Crozer  v.  Wellman  Iron  &  Steel  Co.,  7  Del.  69. 

913  Allegheny  Bank's  Appeal,  48  Pa.  328. 

914  Goldsmith's  Estate,  9  W.  N.  C.  276. 

9x5  Hamilton's  Estate,  4  W.  N.  C.  204;  Stevenson's  Estate,  7  W.  N. 
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in  which  a  sheriff  has  deposited  the  proceeds  of  an  execution  be 
answerable  after  his  death  to  process  of  contempt."" 

Punishment  for  contempt,  not  committed  in  the  presence  of  the 
court,  will  only  be  inflicted  after  notice  f"  indeed  a  person  gen- 
erally should  not  be  adjudged  guilty  of  contempt  for  disobedience 
of  an  order  of  the  court  in  the  absence  of  a  personal  service  on 
him  of  the  order.^^^  But  while  it  is  true  that,  ordinarily  before 
granting  an  attachment  for  contempt  for  violation  of  an  order  of 
the  court,  service  of  the  order  and  of  the  rule  to  show  cause  is 
necessary,  such  is  not  the  case  when  the  order  was  made  at  the  in- 
stance of  the  party  who  knowingly  and  intentionally  violates  it 
pending  the  proceeding  in  which  the  order  is  made."^^ 

90.  Facts  must  be  undisputed,  (jj) 

An  attachment  is  never  issued  unless  the  party  be  in  contempt 
of  court,"^"  and  only  in  cases  of  emergency  and  the  facts  are  clear 
and  undisputed.*"^  Nor  will  a  court  of  equity  issue  an  attach- 
ment for  failure  to  comply  with  a  decree  for  the  payment  Of 
money  when  the  defendant's  answer  avers  his  entire  inability  to 
pay  and  shows  that  no  fraud  on  his  part  was  found  by  the  mas- 
ter f^^  but  a  decree  in  equity  that  the  defendant  was  guilty  of  ac- 
tual fraud  and  directing  him  to  pay  the  costs  may  be  enforced  by 
attachment.®"^ 

91.  Rule  must  first  be  issued  to  show  cause,  (kk) 

An  attachment  should  not  be  issued  without  a  previous  rule  to 
show  cause,  and  if  it  is,  the  proceeding  is  irregular  and  will  be 
set  aside.'"*  Nor  can  process  of  contempt  issue  on  a  rule  made 
at  the  chambers,  by  serving  a  copy  of  the  affidavit  and  judges' 
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order  on  the  defendant,  and  without  filing  the  papers  in  court.*^" 
For  contemptuous  expressions  to  the  court  an  attachment  was 
formerly  granted  in  the  first  instance,'^®  but  this  power  was  taken 
away  by  the  act  of  1809.^" A  person,  however,  who  has  wilfully 
and  knowingly  disobeyed  an  order  of  the  court  in  habeas  corpus 
proceedings  by  abducting  a  child  may  be  attached  for  contempt 
without  a  previous  service  of  a  copy  of  the  order  or  granting  a 
rule  to  show  cause.®'* 

A  rule  to  show  cause  should  state  where  the  defendant  must 
appear,®'®  it  should  be  served  personally,®*"  and  cannot  be  served 
outside  the  state.®*^  To  sustain  a  rule  for  an  attachment  for  a 
violation  of  a  writ  of  estrepment,  there  must  be  a  clear  proof  of 
service  on  the  person  to  be  attached.®*'  Finally  an  appearance 
on  a  rule  to  show  cause  voluntarily  places  the  defendant  in  a  simi- 
lar position  as  though  arrested  on  an  attachment.®*' 

An  attachment  may  be  issued  at  nisi  prius  against  a  recusant 
witness  to  compel  him  to  appear  and  testify ;  but  if  the  cause  has 
been  continued,  the  application  must  be  made  to  the  court  in 
banc.®** 

92.    What  court  may  issue  attachment.  (11) 

What  court  has  authority  to  issue  an  attachment?  Courts  of 
record  have  authority  to  adjudge  one  guilty  of  contempt  and  pun- 
ish him  therefor.®*^  The  supreme  court  will  not  punish  a  con- 
tempt offered  to  the  process  of  another  court.®** 
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Of  Attachment.  31  ii 

93.  Court  may  enforce  subpoena  by  attachment. (mm) 

The  court  of  common  pleas  may  enforce  a  subpoena  by  attach- 
ment."^' But  it  will  not  issue  an  attachment  against  a  township 
treasurer  on  whom  an  order  not  to  pay  out  funds  was  not  served 
within  reasonable  time."'* 

94.  When  witness  who  does  not  appear  before  examiner  is  in  con- 

tempt, (nn) 

A  witness  who  disregards  a  subpoena  to  appear  before  an  ex- 
aminer appointed  by  order  of  the  court  to  take  testimony  is  in 
contempt,"'"  which  he  has  authority  to  punish;"*"  but  a  witness 
will  not  be  attached  for  contempt  in,  declining  to  answer  a  ques- 
tion before  him  if  he  has  substantially  answered  it,  or  the  question 
is  not  within  the  range  of  the  examiner's  duties."*^  Likewise,  if 
a  party  subpoenas  his  adversary  to  examine  him  as  if  on  cross 
examination,  an  attachment  for  non-attendance  will  not  issue  un- 
less the  subpoena  was  served  within  reasonable  time  and  the  legal 
costs  were  tendered.""  A  witness  however,  who  refuses  to  an- 
swer questions  before  an  examiner  in  a  contested  election  case, 
or  who  refuses  to  obey  an  order  to  appear  before  the  examiner 
and  answer  questions  may  be  committed  for  contempt."*'  A  jus- 
tice of  the  peace  cannot  punish  a  witness  for  contempt  by  attach- 
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ment,^**  nor  has  a  notary  public  power  to  appear  before  him  by 

attachment.'*^ 

95.    Authority  of  auditors  and  examiners  to  punish  for  contempt.  (00) 

Auditors'*^  and  examiners'*^  have  power  to  punish  witnesses 
for  contempt  who  disobey  the  subpoena  of  the  court ;  also  county 
auditors  in  adjusting  an  officer's  account  have  power  to  issue  sub- 
poenas and  require  the  production  of  books  and  enforce  their 
orders  by  attachment;'*^  though  the  better  practice  is  declared  to 
be  to  have  the  master  certify  to  the  court  of  common  pleas  the 
questions  which  the  witness  refuses  to  answer  and  his  reasons 
therefor.'*'  Borough  auditors,  however,  are  not  invested  with 
similar  powers  to  punish  refractory  witnesses  as  the  auditors  of 
counties  and  townships.'^'  Lastly  arbitrators  may  fine  for  mis- 
behavior of  a  witness,  but  have  no  power  to  commit  for  con- 
tempt.'" 
g6.    Equity  practice  is  followed. 

The  application  for  an  attachment  is  an  appeal  to  the  equitable 
powers  of  the  court,  and  follows  the  rules  of  equity  practice. 
The  court  has  the  right  under  proper  circumstances  to  award  an 
attachment  on  the  application  of  administrators  of  a  surety.'^^ 
Thus  the  administrators  of  B.,  who  during  his  lifetime  had  be- 
come surety  on  A.'s  bond,  filed  a  petition  for  an  attachment  against 
A.  for  his  default  in  not  obeying  the  order  of  the  court  directing 
him  to  pay  over  to  the  persons  entitled  thereto  moneys  which 
had  been  secured  by  the  bond.  In  such  a  case  there  must  be 
good  ground  for  granting  the  petition.  In  this  case  A.  filed 
an  answer  admitting  the  order  of  the  court,  but  averring  that  dur- 
ing B.'s  lifetime  he  had  transferred  to  him  enough  to  satisfy  his 
suretyship  to  which  no  replication  was  filed.  The  attachment 
therefore  was  refused.'^* 
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Feigned  Issues. 


1.  Purpose  of. 

2.  Granting  of  it  is  discretionary. 

3.  How    demand    for,    should    be 

framed. 

4.  May   be   made   by   various   tri- 

bunals. 

5.  Issues  in  the  orphans'  court, 
a.  Act  of  1832. 

6.  When  an  issue  is  a  right. 

7.  When  the  register  may  direct  an 

issue  to  be  framed. 

8.  Orphans'   court   cannot   send   a 

mixed   issue  to   the   common 
pleas. 

9.  Precept  is  not  the  issue. 

10.  Framing  of  issue  must  not  be 

delayed  by  appeal. 

11.  Issues  in  interpleader. 

12.  The  declaration.     Transcript  of 

a  justice. 

13.  Issue     must     correspond     with 

claim.    Practice. 


14.  Issue  to  try  validity  of  a  judg- 

ment. 

15.  When    several    judgments    are 

held  against  same  defendant. 

16.  Issue  on   rule  to  open  a  judg- 

ment. 

17.  Issue  to  try  right  to  money  in 

court  awaiting  distribution. 

18.  Issue  to  determine  distribution 

of    proceeds    under    sheriff's 
sale. 

19.  Issue  in  divorce  proceedings. 

20.  How  applicant  must  prepare  his 

application. 

21.  When  order  for  issue  will  not 

be  made  before  publication  of 
evidence. 

22.  Proper  practice  to  obtain  an  is- 

sue by  a  creditor. 

23.  Trial  of  issue. 

24.  Non-suit  and  striking  off. 

25.  Costs. 

26.  Appeals. 


I.    Purpose  of.  (a) 

Though  feigned  issues  have  been  considered  in  the  chapter 
treating  of  the  opening  of  judgments,^  yet  other  matters  must  be 
considered  to  complete  the  subject.  The  purpose  of  an  issue  in 
equity  is  to  inform  the  conscience  of  the  chancellor,  through  the 
assistance  rendered  by  a  jury  of  the  existence  or  non-existence 
of  facts.  Their  finding  however  is  advisory  and  never  binding 
on  him.^     The  chancellor  may  therefore  refuse  to  open  a  judg- 

a    4  Vale  10293. 

1  Chap.  26,  §51,  Vol.  2,  p.  1066. 

2  Baker  V.  Williamson,  2  Pa.  116;  Saylor's  Appeal,  39  Pa.  495;  NichoUs 
v.  McDonald,  loi  Pa.  514;  Null  v.  Fries,  no  Pa.  521;  Kelly  v.  Herb,  3 
Dist.  284.    See  also  Gray  v.  Simon,  2  Phila.  348. 
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ment  notwithstanding  the  verdict.'  Or,  if  dissatisfied,  the  court 
may  set  the  verdict  and  judgment  aside  even  though  two  years 
may  have  passed  since  its  rendition  and  entry.*  Such  an  issue 
cannot  be  directed  to  try  a  question  of  law,  or  a  question  of  law 
and  fact.' 

2.    Granting  of  it  is  discretionary,  (b) 

In  form  a  feigned  issue  is  a  complete  action,  and  whether  it  is 
granted  or  not  is  largely  discretionary  with  the  court.  The  word- 
ing of  the  issue  is  determined  by  the  court,  and  the  mode  of  doing 
this  is  not  a  matter  of  error.^  The  evidence  must  be  directed 
solely  to  the  determination  of  the  issue,  and  whatever  tends  to 
raise  a  different  issue  is  not  admissible.'' 

Whenever. the  granting  or  refusing  of  an  issue  is  within  the 
judicial  discretion  of  the  chancellor,  it  cannot  be  demanded  as  a 
right  by  the  parties.*  "However  the  law  may  be  elsewhere,"  says 
President  Judge  Schuyler,  "with  us  the  awarding  of  an  issue  rests 
entirely  in  discretion,  and  the  sole  purpose  of  the  issue  when 
awarded  is  to  inform  the  conscience  of  the  court.®  It  follows 
that  the  question  whether  an  issue  shall  or  shall  not  be  awarded  is 
purely  personal!  to  the  judge  presiding.  If  he  deems  an  issue 
necessary  for  his  own  convenience,  it  is  awarded;  if  not,  the 
order  for  an  issue  is  withheld."^"  Furthennore,  such  an  applica- 
tion will  not  be  considered  when  presented  immediately  after  the 
plaintiff  has  closed  his  testimony  ;^^  nor  if  the  testimony  has  not 
been  of  a  conflicting  and  contradictory  nature.^^ 

b    4  Vale  10294. 

3  Perth  Amboy  Terra  Cotta  Co.'s  Appeal,  124  Pa.  367;  Hansell  v.  Gal- 
loway, I  W.  N.  C.  106. 

4  Wilson  V.  Wilson,  142  Pa.  572. 

5  Thompson's  Appeal,  36  Pa.  418 ;  Landis  v.  Lyon,  71  Pa.  473. 

6  Knowles  v.  Jacobs,  4  Super.  Ct.  268 ;  Adams  v.  Heffernan,  g  W.  529 ; 
Eddy  V.  Reed,  4  Phila.  116.  But  see  also  Pepper  v.  Bavington,  i  Phila. 
337- 

7  Knowles  v.  Jacobs,  4  Super.  Ct.  268 ;   Oiler  v.  Bonebrake,  65  Pa.  388. 

8  Snyder's  Estate,  3  Wh.  495;  Scheetz's  Appeal,  35  Pa.  88;  Byers  v. 
Commonwealth,  42  Pa.  89;  Frank's  Appeal,  59  Pa.  190. 

9  Baker  v.  Williamson,  4  Pa.  469;  Moore  v.  Small,  19  Pa.  461,  467; 
Sheetz's  Appeal,  35  Pa.  88. 

ID    Flory  V.  Bangor  Water  Co.,  4  Dist.  643. 

11  Ibid. 

12  Genet  v.  Del.  &  Hudson  Canal  Co.,  6  Luz.  L,.  R.  73. 
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3.  How  demand  for,  should  be  framed,  (c) 

A  demand  for  an  issue  should  be  so  framed  as  to  show  clearly 
what  is  affirmed  by  one  party  and  denied  by  the  other.^^ 

4.  May  be  made  by  various  tribunals,  (d) 

The  demand  for  an  issue  may  be  made  by  various  tribunals.  It 
is  often  made  in  the  orphans'  court  before  an  auditor,  as  pre- 
scribed by  statute.^*  Such  a  request  must  set  otit  the  specific  facts 
in  dispute  on  which  the  applicant  bases  his  claim/^  and,  if  he 
should  decide  against  the  issue,  he  should  annex  the  evidence  that 
has  been  adduced  to  his  report,  if  requested  by  the  parties.^* 
Again,  when  the  proceeds  of  an  estate  are  before  the  orphans' 
court  for  distribution  an  application  can  be  made  directly  to  the 
court.^' 

5.  Issues  in  the  orphans'  court,  (e) 

More  generally  issues  requested  in  the  orphans'  court  other  than 
those  of  devisavit  vel  non  are  discretionary  ;^*  and  are  not  awarded 
except  when  a  verdict  at  law  is  deemed  essential  by  the  court  to 
settle  a  disputed  matter  that  a  proper  decree  may  be  rendered, 
and  even  the  verdict  given  in  such  a  case  may  be  disregarded.^' 
Hence,  before  the  orphans'  court  will  grant  an  issue  it  must  be 
shown  that  there  is  a  material  fact  in  dispute,  the  determination 
of  which  will  require  a  jury,  and  this  must  appear  from  such  evi- 

c    4  Vale  10307. 

d    4  Vale  10311,  10325. 

e    4  Vale  10315. 

13  Curren's  Estate,  11  Phila.  59;  Mealey's  Estate,  33  L.  I.  444.  But 
see  Daddow's  Application,  l  Schuylkill  Leg.  Rec.  go. 

14  Act  June  16,  1836,  P.  L,.  761,  2  Purd.  §150,  p.  1581;  Act  April  20, 
1846,  P.  L.  411,  2  Purd.  §150  note,  p.  1581;  4  Vale  10295. 

15  Ryman's  Appeal,  23  W.  N.  C.  552;   Dean  v.  Briggs,  3  C.  P.  Rep.  29. 

16  Beehler's  Estate,  3  Phila.  254 ;  Hill's  Estate,  9  Phila.  355 ;  Vander- 
mark's  Estate,  2  Luz.  L.  R.  83;  Hansell's  Estate,  32  L.  I.  117;  Evans'  Es- 
tate, II  Phila.  113;  Clendaniel's  Estate,  13  Phila.  248. 

17  Bacon's  Estate,  2  Phila.  376. 

18  Under  the  provisions  of  §57,  act  of  March  29,  1832,  P.  L.  190,  the 
petition  for  an  issue  d.  v.  n.  must  set  forth  facts  necessary  to  give  the 
court  jurisdiction  with  the  specific  cause  or  grounds  of  complaint,  and  the 
relief  desired,  supported  by  the  oath  or  affirmation  of  the  petitioner,  other- 
wise a  citation  should  not  be  awarded.    Kuntz's  Estate,  17  Dist.  1056. 

19  Eabel's  Estate,  12  Dist.  329  Thompson's  Appeal,  103  Pa.  603. 


31 16        Common  Law  Practice;  in  Pennsvlvania. 

dence  as  would  sustain  a  verdict  from  the  party  seeking  the  issue.^" 
Said  the  court  in  Knight's  Appeal :"  "A  fact  is  properly  said  to 
be  in  dispute  when  it  is  alleged  by  one  party  and  denied  by  the 
other,  and  by  both  with  some  show  of  reason.  A  mere  naked 
allegation  without  evidence  or  against  the  evidence,  cannot  create 
a  dispute  within  the  meaning  of  the  law.  If  it  could,  a  party 
might  stop  the  distribution  whenever  he  chooses  to  make  a 
groundless  assertion." 

a.    Act  of  1832. 

By  the  act  of  1832=^  the  orphans'  court  is  empowered  "to  send 
an  issue  to  the  court  of  common  pleas  of  the  same  county,  for  the 
trial  of  facts  by  a  jury,  whenever  they  shall  deem  it  expedient  to 
do  so."  If,  therefore,  that  court  is  dissatisfied  with  the  conclu- 
sions of  a  commissioner  appointed  with  the  power  of  an  examiner 
and  master  in  a  pending  proceeding,  the  proper  exercise  of  its 
discretion  in  setting  aside  his  report  and  sending  an  issue  to  the 
court  of  common  pleas  for  a  trial  of  the  facts  by  jury  is  not  re- 
viewable by  an  appellate  court.^^  But  if  the  judgment  rendered 
in  such  an  issue  must  be  reversed  for  error  in  the  trial,  all  the 
proceedings  in  the  orphans'  court  subsequent  to  the  judgment, 
even  though  regular  will  be  set  aside  and  further  proceedings  will 
be  stayed  until  final  determination  of  the  controverted  matter.^* 

6.    When  an  issue  is  a  right. 

Under  the  act  of  1846^'  an  issue  to  the  common  pleas  in  a  con- 
test over  the  proceeds  of  an  orphans'  court  sale,  is  a  right  pro- 
vided the  proper  affidavit  stating  the  facts  has  been  filed,  but  an 
issue  will  not  be  awarded  if,  instead  of  an  affidavit,  depositions 
taken  in  another  court  are  offered.'* 

20  Ike's  Estate,  200  Pa.  202,  affg.  8  Dist.  soi ;  Ruoff's  Appeal,  26  Pa. 
219;  Shoemaker's  Estate,  3  Brewst.  312;  4  Vale  10301. 

21  19  Pa.  494. 

22  Act  March  29,  P.  L.  208,  3  Purd.  §63,  p.  3378. 

23  Thomas'  Appeal,  124  Pa.  640. 

24  Ibid. 

25  Act  April  30,  P.  L.  4ii>  2  Purd.  §147,  p.  1580. 

26  Gordon's  Estate,  9  Phila.  350;  Schwartz's  Appeal,  21  W.  N.  C.  246; 
Moore  v.  Dunn,  147  Pa.  359.    See  also  Brinton  v.  Perry,  i  Phila.  436. 


Feigned  Issues.  31 17 

7.  When  the  register  may  direct  an  issue  to  be  formed. 

By  the  act  of  1832*^  it  shall  be  lawful  for  the  register,  at  the  re- 
quest of  any  person  interested,  to  issue  a  precept  to  the  court  of 
common  pleas  of  the  respective  county,  directing  an  issue  to  be 
formed  upon  the  fact  or  facts,  etc.  And  so  in  the  form  of  the 
precept  prescribed  by  such  acts  is  found  the  following :  "So  that 
an  issue  therein  may  be  formed  upon  the  merits  of  the  controversy 
between  the  said  parties  and  tried  in  due  course  according  to  the 
practice  of  our  said  courts  in  actions  commenced  by  writ."  It 
was  clearly  the  purpose  of  the  assembly  in  the  passage  of  this  act, 
to  place  entirely  within  the  control  of  the  common  pleas  all  matters 
pertaining  to  the  trial  of  the  issue  after  the  filling  of  the  precept 
of  the  register  with  the  prothonotary.  The  issue  to  be  formed 
and  tried  is  fully  defined  by  the  precept,  and  it  is  clearly  the  duty 
of  this  court  to  furnish  the  means  by  which  an  issue  may  be 
formed  upon  the  merits  of  the  controversy,  and  that  it  be  tried  in 
due  course,  and  that  neither  party  shall  be  permitted  to  unneces- 
sarily dela.y  the  proceedings.  The  issue  in  a  will  contest  does  not 
resemble  the  ordinary  action  between  plaintiff  and  defendant;  it 
is  an  action  in  which  the  plaintiff  and  defendant  have  equal  rights. 
The  right  and  title  to  property  is  at  stake  and  it  should  be  promptly 
determined.  A  feigned  issue  may  be  properly  compared  to  an  ac- 
tion of  replevin  wherein  both  parties  are  actors  and  neither  party 
shall  be  permitted  to  delay  the  proceedings  by  refusing  to  plead.^' 

8.  Orphans'  court  cannot  send  a  mixed  issue  to  the  common  pleas. 
The  orphans'  court  cannot  send  an  issue  to  the  common  pleas 

embracing  mixed  questions  of  law  and  fact.^®  But  a  precept  for 
the  trial  by  jury  of  definite  and  clearly  defined  questions  of  fact; 
as  distinguished  from  matters  made  up  of  law  and  fact,  can  be 
legitimately  issued  by  the  orphan's  court  to  the  court  of  common 
pleas,  which  has  no  power  to  revise  or  change  the  precept.'" 

g.    Precept  is  not  the  issue. 

"The  precept  is  not  the  issue,"  says  Judge  Endlich,  "that  is  to 

27  Act  March  IS,  P.  L.  13S,  §7,  i  Purd.  §2,  p.  1067,  and  act  June  6, 
P.  L.  359.  §§i-4,  I  Purd.  §§8-ll,  p.  1069. 

28  Werkheiser  v.  Werkheiser,  6  W.  &  S.  184;  Leather  v.  Leather,  2 
Yeates  310. 

29  Cobb  V.  Burns,  61  Pa.  278 ;  Thompson's  Appeal,  36  Pa.  418 ;  Leich's 
Appeal,  I  Mona.  296;   Mothland  v.  Wireman,  3  P.  &  W.  185. 

30  Kemp  V.  Kemp,  20  Dist.  934. 
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be  made,  like  all  other  issues,  by  the  pleadings  of  parties,^^  calcu- 
lated to  present,  as  pleadings  properly  ought,  the  exact  questions 
the  jury  is  to  pass  upon,  conformably,  to  be  sure,  to  the  intent  and 
meaning  of  the  precept.  It  follows  that  the  declaration,  whether 
alleging  a  wager  or  not,  must  aver  in  detail  the  very  facts  intended 
to  be  proved  by  the  plaintiff.  A  declaration  simply  following  the 
language  of  the  precept  may  or  may  not  be  sufficient  for  the  pur- 
pose. That  depends  upon  the  terms  in  which  the  precept  is 
phrased.  It  must  be  borne  in  mind,  however,  that,  unlike  the 
precept,  the  declaration  is  to  be  judged  by  the  rules  of  pleading. 
Manifestly  a  declaration  in  the  language  of  the  precept  cannot  be 
deemed  sufficient  if,  so  judged,  it  asserts  either  a  fact  not  appear- 
ing by  the  precept  to  be  that  which  is  intended  to  be  tried,  or  a 
conclusion  made  up  of  both  law  and  fact.  The  plaintiff's  declara- 
tion here  seems  to  be  .inadequate  in  one  or  the  other  of  these 
aspects."'^ 

10.  Framing  pf  issue  need  not  be  delayed  by  appeal. 

After  a  precept  has  been  issued  by  the  register  of  wills,  award- 
ing an  issue  devisavit  vel  non  under  the  act,  the  framing  of  the 
issue  will  not  await  the  action  of  the  proponent  in  taking  an  ap- 
peal to  the  orphans'  court  which,  under  the  acts  of  1832'^  and 
1905"  may  be  delayed  three  years,  but  the  court  may  frame  the 
issues  in  order  that  the  case  may  duly  proceed.  The  trial  may  be 
postponed  by  leave  of  court  if  it  shall  be  shown  that  an  appeal  to 
the  orphans'  court  has  in  good  faith  been  perfected.'* 

1 1.  Issues  in  interpleader.  (  f ) 

Another  class  of  issues  that  are  feigned  issues  in  form  are 
those  of  interpleader,  and  have  been  already  considered.  A 
few  more  illustrations  may  be  given  in  the  way  of  an  answer  to 
the  question,  who  may  apply  for  one.  To  this  it  may  be  answered 
that  the  maker  of  a  due  bill  may  apply  for  an  interpleader  between 
the  payee  and  one  claiming  to  be  his  assignee ;'"  so  may  A.,  who 
claims  a  fund  attached  in  another  state  and  his  debtor  is  made 

f    4  Vale  10325. 

31  Coleman  v.  Rowland,  11  L.  I.  146. 

32  Act  March  IS,  P.  L.  I3S.  §59,  3  Purd.  §68,  p.  3383. 

33  Act  February  28,  P.  L.  26,  3  Purd.,  p.  3369,  note  (e). 

34  Clement's  Estate,  19  Dist.  357. 

35  Bechtel  v.  Sheafer,  117  Pa.  S'iS- 
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garnishee;  an  interpleader  will  be  granted  between  A.  and  his 
judgment  creditor.'^  An  interpleader  will  be  granted  when  a 
judgment  has  been  entered  on  the  garnishee's  answers  before  he 
had  learned  of  the  claim  of  a  third  party.^'  If  a  rule  to  dissolve 
an  attachment  under  the  act  of  1869  is  discharged  and  the  attach- 
ment is  continued,  as  the  garnishee's  claim  to  the  property  is  not 
thereby  affected,  he  may  have  an  interpleader  to  determine  the 
right  thereto.^* 

On  the  other  hand  a  corporation  cannot  force  one  who  guaran- 
tees its  debts  to  a  third  person  to  interplead  in  an  action  against 
it.^*  If  more  than  one  suit  is  pending  for  the  same  debt,  and  the 
debtor  has  one  of  them  referred,  he  cannot  afterwards  have  an 
interpleader.*"  Nor  can  a  garnishee  against  whom  judgment  has 
been!  obtained  for  the  same  debt,  ask  for  an  interpleader  between 
the  plaintiff  in  the  judgment  and  the  plaintiff  in  the  attachment.*^ 

12.  The  declaration.    Transcript  of  a  justice. 

Where  by  court  rules  the  transcript  of  a  justice  is  considered  a 
declaration  an  interpleader  will  be  granted  after  filing  the  tran- 
script.*^ But  the  filing  of  a  copy  of  book  entries  under  the  act  of 
1835**  is  not  the  equivalent  of  a  declaration  and  in  such  a  case  an 
interpleader  will  not  be  granted.**  And  a  defendant  in  trespass 
who  asks  for  an  interpleader  must  allege  in  his  petition  that  he 
came  into  possession  of  the  goods  lawfully,  and  must  be  willing 
to  bring  them  into  court.*^ 

13.  Issue  must  correspond  with  claim.    Practice. 

On  the  trial  of  a  sheriff's  interpleader,  the  issue  must  corres- 
pond with  the  claim,  and  the  plaintiff  can  only  sustain  the  issue 
by  proving  the  claim  as  made.*®    If  there  be  a  conflict  of  testi- 

36  Moorhouse  v.  Lancashire  Ins.  Co.,  16  W.  N.  C.  34. 

37  Kistler  v.  Thompson,  4  North.  141. 

38  Eckles  V.  Smyser,  180  Pa.  66. 

39  Wolford  V.  Harrisburg  &  P.  R.  Co.,  5  York  186. 

40  Dairs  v.  Myers,  8  Kulp  295 ;  Good  v.  Briggs,  5  Kulp  199. 

41  DeZouche  v.  Garrison,  140  Pa.  430. 

42  Moore's  Petition,  7  Kulp  97. 

43  Act  March  28,  P.  L.  88,  3  Purd.  §22,  p.  3638. 

44  Howell  V.  Farmers'  &  Mechanics'  Bank.    Note  239,  Vol.  i,  p.  660. 

45  McCuUen  v.  Metropolitan  Ins.  Co.,  2  Dist.  361 ;   DeZouche  v.  Gar- 
rison, 14D  Pa.  430.    See  Chap.  17,  §34,  Vol.  i,  p.  660. 

46  Campbell  v.  Wasserman,  9  C.  C.  381. 
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mony  as  to  the  ownership  of  the  property,  the  case  must  be  sub- 
mitted to  the  jury.*^  The  plaintiff  is  entitled  to  a  verdict  for  only 
such  articles  as  he  can  prove  to  be  the  owner.**  On  one  occasion 
the  verdict  in  a  sheriff's  interpleader  was  so  worded  as  to  give  the 
plaintiff  the  goods  derived  from  two  sources,  but  not  to  cover 
those  derived  from  a  third  source.  The  court  discharged  a  rule 
for  a  new  trial  on  condition  that  the  plaintiff  relinquish  on  the 
document  all  claim  to  the  articles  not  covered  by  the  verdict.** 

If  the  claimant  purchased  the  goods  at  a  prior  sheriff's  sale  and 
then  leased  them  to  the  debtor,  the  right  to  recover  the  whole  will 
not  be  affected  by  his  purchase  of  them  for  the  joint  benefit  of 
himself  and  another  execution  creditor  with  whom  he  was  to  ac- 
count for  his  proportion  of  the  rent  received.^"  Again,  if  the 
claimant  holds  the  levied  goods  in  trust  to  sell  as  he  sees  fit,  ac- 
counting to  his  firm  for  the  proceeds  he  is  entitled  to  a  sheriff's 
interpleader  to  claim  the  goods  in  his  own  name  as  owner.^^  The 
determination  of  the  validity  of  a  bill  of  sale  where  the  evidence 
is  conflicting  should  be  left  to  the  jury.^^  As  the  appraisement  is 
a  part  of  the  record,  recourse  may  be  had  thereto  in  making  up 
the  verdict  in  conformity  with  the  act  of  1897.^^  Again,  if  the 
claimant  obtains  a  verdict  it  cannot  be  entered  as  a  judgment 
against  the  execution  creditor.^*    And  a  verdict  for  the  defendant 

47  Houghton  V.  Moyer,  7  Kulp  68.  See  Heere  v.  Penn  Nat.  Bank,  160 
Pa.  314;  Mendeville  v.  Dodge,  7  Kulp  13;  Goddard  v.  Weil,  165  Pa.  419; 
Janney  v.  Howard,  150  Pa.  339. 

48  Rush  V.  Vought,  55  Pa.  437. 

49  Lehman  v.  Hildebrand,  10  Lane.  L.  Rev.  249. 

50  Shive  V.  Finn,  134  Pa.  158. 

51  Campbell  v.  Clevinstine,  149  Pa.  46.  Where  the  claimant  of  prop- 
erty seized  under  an  execution  is  defeated  in  a  sheriff's  interpleader 
thereon,  and,  pending  an  appeal  to  the  supreme  court  from  the  judgment 
is  sued  on  his  interpleader  bond,  and,  to  avoid  judgment  in  the  latter 
action,  pays  the  claim  of  the  creditor  and  takes  an  assignment  of  the  judg- 
ment on  which  the  execution  issued,  such  payment  is  voluntary  and  can- 
not be  recovered  back  on  the  reversal  of  the  judgment  in  the  sheriflE's 
interpleader.    Ditman  v.  Raule,  134  Pa.  480. 

52  Jones  v.  Harry,  9  Super.  Ct.  326;  Fidelity  Ins.  Co.  v.  Madden,  190 
Pa.  69. 

53  Act  May  26,  P.  L.  95,  2  Purd.  §71,  p.  1552 ;  Boginski  v.  Tabolski,  21 

C.  C.  531. 

54  Keyser  v.  Ellis,  13  W.  N.  C.  313. 
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in  an  interpleader  if  the  plaintiff  has  taken  property,  can  be  sus- 
tained only  to  the  extent  of  the  defendant's  debt  and  costs.^'' 

14.  Issue  to  try  validity  of  a  judgment. 

An  issue  will  be  awarded  to  try  the  validity  of-  a  judgment  based 
on  a  fraud ;  for  example  to  try  the  validity  of  a  judgment  con- 
fessed to  the  wife  on  the  petition  of  creditors  alleging  fraud.^* 
Likewise  on  an  affidavit  of  a  subsequent  lien  creditor  that  prior 
judgments  are  without  consideration,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  creditors,  the  court  has  no  dis- 
cretion but  must  award  an  issue.^^  Or  if  a  judgment  is  attacked 
on  the  ground  of  fraud  an  issue  will  be  granted  where  the  affi- 
davits allege  that  the  judgment  was  confessed  for  more  than  was 
due ;  that  the  defendant  was  insolvent  and  that  his  intention  was 
to  defraud  other  lien  creditors.^^  But  an  issue  will  not  be  granted 
to  prove  fraud  in  a  judgment  if,  though  fraudulent,  a  loss  would 
be  thrown  on  an  innocent  lien  creditor  while  the  innocent  peti- 
tioner, seeking  relief,  was  guilty  of  laches.'"  Nor  will  a  feigned 
issue  be  awarded  to  test  the  validity  of  a  confessed  judgment  at 
the  instance  of  a  simple  contract  creditor.^"  Nor  will  an  issue  be 
awarded  to  determine  the  validity  or  priority  of  a  mortgage  at  the 
request  of  another  mortgage  creditor  in  the  case  of  a  judgment 
obtained  under  a  mortgage  and  while  the  sheriff's  sale  is  pend- 
ing.*^ The  question  should  be  settled  by  ejectment  or  before  an 
auditor  after  the  proceeds  of  the  sale  have  been  paid  into  court.°^ 

15.  When  several  judgments  are  held  against  same  defendant. 

If  several  judgments  are  held  by  various  parties  against  the 
same  defendant,  they  may  agree  on  the  form  of  issue  to  determine 
the  amount  of  the  judgments  in  the  aggregate."^    And  on  a  rule 

55  Penna.  Knitting  Mills  v.  Bibb  Mfg.  Co.,  12  Super.  Ct.  346. 

56  Bach  V.  Morey,  i  Lehigh  58. 

57  Acts  June  16,  1836,  P.  L.  761,  and  April  20,  1846,  P.  L.  4",  2  Purd. 
§146,  p.  1578.    Schwartz's  Appeal,  21  W.  N.  C.  246. 

58  Lynch  V.  English,  4  Del.  481. 

59  McLoughlin  v.  Grayhill,  15  Dist.  528. 

60  Young  V.  Sailer,  11  W.  N.  C.  282. 

61  Devenny  v.  Eisman,  14  Dist.  29. 

62  Ibid. 

63  Quick  V.  Van  Auken,  3  Penny.  469.  In  Lynch  v.  English,  4  Del.  841, 
it  was  held  on  an  application  for  an  issue  that  the  question  must  be  decided 
on  the  affidavits  alone  and  not  on  the  depositions. 
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to  open  a  judgment,  if  the  defense  is  payment,  the  court  may 
either  open  the  judginent  or  frame  an  issue  to  determine  the 
amount,  if  any,  that  is  due."  Again,  if  a  judgment  entered  on 
the  warrant  of  attorney  is  opened  for  the  purpose  of  letting  the 
defendant  into  his  defense,  the  opening  of  the  judgment  and  en- 
tering a  plea  of  payment  is  the  proper  mode  of  framing  an  issue 
to  determine  the  amoimt  due.°° 

i6.    Issue  on  rule  to  open  a  judgment. 

On  a  rule  to  open  a  judgment  the  court  framed  an  issue  to  de- 
termine whether  the  judgment  was  given  in  part  as  an  indemnity 
to  the  plaintiff  against  indorsements  for  the  defendant,  and,  if  so, 
to  what  extent.  While  this  proceeding  was  pending  the  plaintiff 
issued  a  scire  facias  to  revive  the  lien  of  the  judgment.  The  de- 
fense thereto  was  that  the  judgment  was  held  as  a  collateral  se- 
curity for  liabilities  that  had  been  discharged.  In  the  issue 
framed  by  the  court  the  jury,  by  the  court's  direction,  found  a 
verdict  for  the  plaintiff.  This  was  held  to  be  an  adjudication 
that  the  plaintiff  was  entitled  to  recover  at  the  time  it  was  ren- 
dered, consequently  it  was  erroneous  for  the  court  on  a  subsequent 
trial  of  the  issue,  joined  on  the  scire  facias,  to  submit  the  question 
whether  the  liability  of  the  defendant  had  been  discharged  prior 
thereto."* 

17.    Issue  to  try  right  to  money  in  court  awaiting  distribution. 

The  court,  as  we  have  seen,°^  may  award  an  issue  to  try  the 
facts  on  which  the  right  to  money  in  court  awaiting  distribution 
depends.®'  By  the  act  of  1846,°*  if  any  fact  connected  with  such 
distribution  is  in  dispute,  the  court  shall^  at  the  request  in  writing 
of  any  person  interested,  direct  an  issue  to  try  the  same.  But  a 
defendant  who,  on  signing  a  judgment  note  for  a  claim,  is  sued  by 

64    Sheaffer  v.  Gockley,  19  Lane.  L.  Rev.  no. 
'  6$    Huckenstein  v.  Jolly,  42  L.  I.  321. 

66  Wilson  v.  Wilson,  137  Pa.  269. 

67  Chap.  29,  §308,  Vol.  2,  p.  1790. 

68  Loeffler  v.  Schmertz,  152.  Pa.  615;  Robinson's  Appeal,  36  Pa.  8i; 
Brinton  v.  Perry,  i  Phila.  436;  Biddle  v.  King,  i  Phila,  394;  Battin  v. 
Meyer,  5  Phila.  73;  Morgan's  Estate,  3  Luz.  L.  R.  118;  Connelly  v.  With- 
ers, 9  Lane.  Bar  117;  Kilheffer  v.  Carpenter,  10  Lane.  Bar  21.  See  also 
Marcy  v.  Heermans,  2  Law  Times  (N.  S.)  108.  Chap.  29,  §339,  Vol.  2, 
pp.  1840,  1841. 

69  Act  April  20,  P.  L.  411. 
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another  party  for  the  same  claim  and  appeals  therefrom  will  not 
be  pennitted  to  pay  the  money  into  court  and  have  an  issue  framed 
between  the  two  plaintiffs.'"  The  act  further  provides  that  how- 
ever, "before  an  issue  shall  be  directed  upon  the  distribution  of 
money  arising  from  sales  under  execution  or  orphans'  court  sales, 
the  applicants  for  such  issue  shall  make  affidavit  that  there  are 
material  facts  of  dispute  therein,  and  shall  set  forth  the  nature 
and  character  thereof ;  upon  which  affidavit  the  court  shall  deter- 
mine whether  such  issue  shall  be  granted,  subject  to  a  writ  of 
error  or  appeal  by  such  applicant,  if  the  issue  be  refused  in  like 
manner  as  in  other  cases  in  which  suit  now  lies."  The  right 
therefore  to  an  issue  depends  upon  the  materiality  of  facts  al- 
leged in  the  applicant's  affidavit.'^  Of  course  the  court  will  not 
grant  an  issue  without  an  application  therefor,'^  and  if  this  is  not 
made  before  confirmation  of  the  auditor's  distribution,  the  su- 
preme court  will  not  reverse  for  failure  to  award  an  issue.'*  Nor 
should  a  court  frame  an  issue  to  determine  the  distribution  of  a 
fund  which  is  in  another  court  of  co-ordinate  jurisdiction;'*  nor  if 
the  affidavit  required  as  the  foundation  of  the  proceeding,  though 
.showing  fraud  on  the  part  of  the  defendant,  fails  to  connect  the 
plaintiff  with  the  fraud,  and  the  execution  is  not  in  excess  of  the 
debt  due.''  Nor  will  an  issue  be  awarded  if  the  record  shows 
that  the  proceeding  will  be  unavailing;'*  nor  will  the  court  grant 
an  issue  on  a  question  of  law."  A  lien-creditor  has  a  legal  right  to 
a  feigned  issue  on  a  question,  nor  can  he  be  deprived  of  it  by  an 
order  striking  off  the  issue  after  one  trial  and  a  failure  of  the  jury 
to  agree.'*  If  the  court  be  of  the  opinion  that  there  is  not  suffi- 
cient evidence,  of  the  fraud  alleged  it  should  so  instruct  the  jury." 
Mere  creditors,  however,  of  the  defendant  have  no  right  to  an  is- 
sue under  the  acts  of  1846  to  try  a  question  of  fraudulent  entry 
to  delay  creditors  on  the  distribution  of  the  proceeds  of  a  sheriff's 

70  Koenig  v.  Gegg,  21  Dist.  1051. 

71  Stewart  v.  Stocker,  I  W.  I3S- 

72  Mahler's  Appeal,  38  Pa.  220;  Brown's  Estate,  2  Pa.  463. 

73  Ibid. 

74  Walker  v.  Marine  Bank,  98  Pa.  S74 ;  Maynard  v.  Esler,  17  Pa.  222. 

75  Loeffler  v.  Schmertz,  152  Pa.  615. 

76  Montgomery's  Appeal,  6  At.  125 ;  Wolfe  v.  Oxnard,  152  Pa.  623. 
^^  Ibid. 

78  Domer  v.  Brown,  72  Pa.  404.    See  also  Center  v.  Geiler,  4  W.  N.  C. 

139- 

79  Ibid. 
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sale,  though  they  may  have  brought  their  suit  before  the  issue  of 
the  execution  under  which  the  sale  was  made.*" 

If  the  parties  are  by  their  wish  and  application  granted  leave  to 
pay  money  into  court,  and  at  the  same  time  the  issue  is  directed 
to  be  in  the  form  of  a  feigned  issue,  it  is  improper  for  the  parties 
to  proceed  as  in  assumpsit  by  filing  a  statement  and  affidavit  of 
defense  without  first  having  the  existing  order  modified;  and 
therefore  a. rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  will  be  dismissed  without  reference  to  the  merits.*^  But 
after  an  issue  has  been  framed  it  is  agreed  that  the  contract  in 
controversy  shall  stand  for  a  declaration  and  that  the  defendant 
shall  plead  non-assumpsit,  which  is  done,  it  is  proper  to  refuse 
permission  to  plead  the  additional  plea  of  non  est  factum.*^ 

On  a  trial  of  a  feigned  issue  to  determine  title  to  a  fund  paid 
into  court,  the  verdict  and  judgment  should  be  for  the  plaintiff 
generally,  and  not  for  a  stated  sum.*^  Likewise  under  an  issue 
whether  anything  is  due  by  the  defendant,  after  a  judgment  has 
been  opened,  the  jury  cannot  award  a  certificate  of  a  balance  in 
favor  of  the  defendant.**  A  verdict  by  agreement  in  a  feigned 
issue  will  not  bind  those  who  did  not  agree  to  it;*"*  and  if  the 
agreement  is  for  a  feigned  issue  to  ascertain  the  balance  in  the 
hands  of  an  administrator  who  is  discharged,  the  common  pleas 
cannot  enter  judgment  on  the  verdict.*^ 

i8.    Issue  to  determine  distribution  of  proceeds  under  sheriff's  sale. 

i^n  issue  will  not  be  granted  on  the  distribution  of  the  proceeds 
of  a  sheriff's  sale  under  a  mortgage,  on  the  petition  of  the  plain- 
tiffs alleging  that  they  were  not  parties  to  the  sci.  fa.  and  that 
they  could  prove  by  other  evidence  than  that  offered  on  the  trial 
that  nothing  was  due  on  the  mortgage.*'  An  attaching-creditor 
under  the  act  of  1887  is  a  party  in  interest  and  is  entitled  to  an 
issue.** 

80  Filbert  v.  Filbert,  9  C.  C.  149. 

81  Brink  v.  Spencer,  14  Dist.  570. 

82  Mulhean  v.  Roach,  24  Super.  Ct.  483. 

83  Julius  King  Optical  Co.  v.  Royal  Ins.  Co.,  24  Super.  Ct.  527. 

84  McLauglin  v.  McClaren,  20  Pitts.  L.  J.  97. 

8s    Hamilton  v.  Mendenhall,  14  W.  N.  C.  172;    Hambleton  v.  Locum, 
108  Pa..  304. 

86  Finney  v.  Moore,  8  S.  &  R.  345 ;  Weimer  v.  Karch,  153  Pa.  385. 

87  Thompson's  Appeal,  126  Pa.  434. 

88  Atherholt  v.  Atherholt,  7  Super.  Ct.  82. 
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ig.    Issue  in  divorce  proceedings. 

An  issue  may  be  had  in  a  proceeding- for  a  divorce  a  mensa  et 
thoro,*'  and  the  issue  should  be  framed  by  the  court  although  the 
libel  and  answer  raise  every  question  of  fact  needful  to  be  tried.^" 
And  if  a  court  should  order  the  issues  raised  by  the  libel  and  an- 
swer to  be  tried,  it  may  be  revoked  on  the  application  of  one  party 
while  the  other  may  be  directed  to  join  a  feigned  issue  framed  by 
the  court.^^  Moreover  an  issue  will  be  granted  although  the  ap- 
plication is  not  made  until  after  the  appointment  of  a  master  and 
the  filing  of  an  answer.^^  But  an  issue  will  not  be  granted  tmless 
in  the  answer  there  is  specific  denial  of  the  allegations  in  the 
libel.«3 

20.  How  applicant  must  prepare  his  application,  (g) 

"In  accordance  with  the  requirements  of  the  act,"  says  Justice 
Sterrett,'*  "it  is  well  settled  in  practice,  that  the  applicant  must 
set  out  the  specific  facts  in  dispute,  on  which  he  bases  his  claim  to 
an  issue.°°  A  fact  is  properly  said  to  be  in  dispute  when  it  is  al- 
leged by  one  party  and  denied  by  the  other,  and  by  both  with 
some  show  of  reason.  A  mere  allegation  without  evidence  for  or 
against  the  evidence,  cannot  create  a  dispute  within  the  meaning 
of  the  law.^®  In  a  proper  case,  an  issue  is  of  right;  but  it  must 
always  appear  that  the  disputed  fact  is  material  and  relevant."^' 

21.  When  order  for  issue  will  not  be  made  before  publication  of  evi- 

dence. 

Under  a  statute  granting  to  a  court  full  equity  powers  in  a  par- 
ticular matter,  it  has  power  to  award  an  issue  for  the  trial  of  dis- 
puted facts,  but  the  order  will  not  be  made  before  the  publication 
of  the  evidence.®*    Likewise  a  court  has  no  power  to  direct  an  is- 

g    4  Vale  10331. 

89  Schlott  V.  Schlott,  14  Lane.  L.  Rev.  201.    See  Chap.  43. 

90  Bedloe  v.  Bedloe,  40  L.  I.  46. 

91  Waldron  v.  Waldron,  55  Pa.  231. 

92  Widger  v.  Widger,  13  Luz.  L.  R.  34,  after  the  granting  of  an  issue 
the  respondent  need  not  furnish  a  list  of  witnesses  to  the  libellant.  MuUi- 
son  V.  Mullison,  13  W.  N.  C.  314, 

93  Cain  V.  Cain,  6  C.  C.  366. 

94  Ryman's  Appeal,  124  Pa.  635,  639. 

95  Dickerson's  Appeal,  7  Pa.  255. 

96  Knighf  s  Appeal,  19  Pa.  493- 

97  Souder's  Appeal,  57  Pa.  498 ;   Benson's  Appeal,  48  Pa.  160. 

98  Parker  v.  Child,  10  Lane.  Bar  45. 
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sue  to  try  "the  right  to  the  money"  raised  by  a  sheriif's  sale;  the 
issue  must  be  confined  to  specific  facts.'*  In  no  case  will  the 
court  grant  an  issue  on  a  question  of  law.^"" 

22.  Proper  practice  to  obtain  an  issue  by  a  creditor. 

"The  proper  practice,"  says  Judge  Arnold,"^  "to  obtain  an  is- 
sue is  for  the  complaining  creditor  to  file  an  affidavit  that  the  at- 
tached judgment  is  fraudulent  and  collusive,  and  without  con- 
sideration and  that  it  is  intended  to  hinder,  delay  and  defraud 
creditors.  On  this,  the  defendant  in  the  attached  judgment  may 
file  an  affidavit  denying  the  averments ;  but  if  he  will  not,  the 
court  should  grant  the  issue  as  a  matter  of  course.  If  the  plain- 
tiff files  a  denial,  depositions  should  be  taken,  and  on  them  the 
court  will  determine  whether  the  issue  should  be  granted,  subject 
to  an  appeal,  if  the  issue  should  be  refused,  as  provided  by  the  act 
of  1846.  If  a  denial  is  filed  and  the  applicant  will  not  take  depo- 
sitions, the  issue  should  be  refused  on  the  analogy  of  a  bill  and 
answer  in  equity,  where  the  answer,  if  responsive,  overcomes  the 
bill,  unless  it  is  supported  by  evidence.  This  is  the  same  as  the 
practice  on  a  rule  to  dissolve  an  attachment  under  the  act  of  1869." 

23.  Trial  of  issue,  (h) 

The  evidence  and  questions  submitted  to  the  jury  must  be 
strictly  confined  to  the  issue  ;^'"'  which  is  to  be  tried  without  refer- 
ence to  its  bearing  on  the  principal  case.^°*  If  the  issue  is  to  try 
the  validity  of  an  instrument,^"*  or  the  validity  of  a  confessed 
judgment,^""  the  burden  of  proof  is  on  the  party  averring  its  genu- 
ineness whether  plaintiff  or  defendant.  If  a  judgment  collateral 
in  character,  is  opened  by  agreement  for  the  purpose  of  determin- 
ing what  is  due  thereon,  and  no  plea  of  payment  or  other  plea  is 

h    4  Vale  10335- 

99  Shertzer  v.  Herr,  19  Pa.  34;  Robinson  v.  Vandiver,  2  Pears.  95. 

100  Wolf  V.  Oxnard,  152  Pa.  623;  Thompson's  Appeal,  36  Pa.  418; 
Landis  v.  Lyon,  71  Pa.  473;  Wile  v.  Lbcks,  9  Super.  Ct.  193;  Montgom- 
ery's Appeal,  6  At.  125 ;  Mellon  &  Sons  v.  Kress,  47  Pitts.  I,.  J.  81. 

loi  Moore  v.  Dunn,  147  Pa.  359. 

102  McMurray  v.  City  of  Erie,  59  Pa.  223 ;  Braunschweiger  v.  Waits, 
179  Pa.  47;  Kennedy  v.  Kennedy,  41  Pa.  185. 

103  McDonough  v.  Norris,  2  Piiila.  266. 

104  Houston  V.  Ticknor,  99  Pa.  231. 

105  Shannon  v.  Castner,  21  Super.  Ct.  294;  Harris  v.  Harris,  154  Pa. 
SOI. 
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entered,  the  burden  of  proof  is  on  the  plaintiff  to  show  the  pri- 
mary indebtedness  which  the  judgment  was  intended  to  secure.^"* 
And  if  a  judgment  offered  on  a  judgment  note  is  opened  by  agree- 
ment of  the  parties  without  terms,  the  plaintiff  by  putting  the 
note  in  evidence  establishes  a  prima  facie  case  and  puts  the  burden 
of  proof  on  the  defendant.^"'^  Nor  are  the  defendants  in  a 
feigned  issue  concluded  by  any  previous  decree  in  equity  to  which 
they  were  not  made  parties."* 

24.  Non-suit  and  striking  off. 

When  the  plaintiff  in  a  feigned  issue  is  non-suited  for  not  pro- 
ceeding to  trial  under  a  lapse  of  several  years  the  non-suit  can  only 
be  taken  off  by  the  court  which  ordered  the  issue.^°* 

The  law  side  of  the  court  has  no  right  to  strike  off  an  issue  di- 
rected by  the  equity  court ;  such  an  application  must  be  directed 
to  the  court  directing  the  issue.^^"  Nor  can  there  be  a  judgment 
entered  on  the  law  side  of  the  court  in  an  issue  directed  by  the 
equity  side.^^^ 

25.  Costs,  (i) 

The  costs  in  a  feigned  issue  do  not  necessarily  follow  the  ver- 
dict,^^='  but  are  within  the  control  of  the  court.^^*  Likewise  in  in- 
terpleader, costs  are  largely  discretionary,  but  are  not  usually  al- 
lowed where  a  creditor  has  acted  in  good  faith  and  without  op- 
pression.^^* More  generally,  the  successful  party  is  entitled  to 
costs  unless  a  sufficient  ground  for  refusing  them  appears.^"  Says 
Clayton,  P.  J.,  in  Craig  v.  Economy  Building  Association,^^^  quot- 
ing from  Daniels'  Chancery  Practice:  "  'In  the  adjustment  of  the 
controversy  between  the  two  defendants,  the  party  whose  claim  is 


i     4  Vale  10344. 

106  Miller  v.  Miller,  209  Pa.  511. 

107  Harbaugh  v.  Butner,  148  Pa.  273. 

108  Rittispaugh  v.  Lewis,  103  Pa.  i. 

109  Minerum  v.  Hoig,  34  Pa-  396- 
no  Kelly  v.  Herb,  3  Dist.  284. 

111  Ibid. 

112  Miller  v.  Black,  3  Kulp  20,  reversed  106  Pa.  344. 

113  Shellenberger  v.  Fleischer,  i  Dist.  692;   Campbell  v.  Clevenstine,  3 
Dist.  166;  Reigel's  Appeal,  i  Walk.  ^2. 

114  Haubert  v.  Beckhaus,  13  W.  N.  C.  327. 

115  Auerbach  v.  Sartorius,  3  Dist.  586. 

116  3  Dist.  586,  587. 
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adjudged  groundless  will  be  compelled  to  pay  the  costs  to  the  right- 
ful claimant  of  the  fraud.'  This  is  the  rule  though  the  parties  do 
nothing  but  suffer  the  law  to  run  its  course.  They  are  called 
upon  by  rule,  before  costs  are  incurred  to  show  cause  why  they 
shall  not  maintain  or  relinquish  their,  respective  claims.  After 
this  they  proceed  at  their  peril  as  far  as  costs  are  concerned. 
Any  other  rule  would  be  unjust."  In  other  words,  after  an  issue 
is  directed,  judicial  discretion  is  at  an  end  and  the  losing  party 
should  pay  the  costs.  But  if  an  issue  be  improperly  awarded  on 
the  sheriff's  application,  the  court  will  not,  on  vacating  the  order, 
put  the  costs  on  the  plaintiff.^"  On  the  other  hand,  if  the  verdict 
be  for  the  plaintiff  in  a  sheriff's  interpleader,  the  costs  will  be  put 
on  the  plaintiff  in  the  execution  unless  he  had  probable  cause  to 
make  the  levy  that  amounted  to  more  than  a  mere  suspicion.^" 
If  the  plaintiff  alleges  fraud  and  fails  to  sustain  his  allegation,  the 
costs  will  be  imposed  on  him,^^*  but  a  judgment  for  costs  against 
the  plaintiff  in  the  execution  entered  without  the  leave  of  court 
will  be  stricken  off.^^" 

There  is  always  good  ground  for  a  levy  on  goods  in  the  joint 
possession  of  the  defendant  and  his  wife,  the  costs  therefore,  in 
such  a  case  will  not  be  put  on  the  unsuccessful  plaintiff  in  the  exe- 
cution.^^^  In  many  cases,  the  costs  are  divided.  Some  illustra- 
tions will  be  given.  If  the  execution-creditor  has  not  acted  op- 
pressively, but  with  reasonable  cause  and  fails  on  the  interpleader, 
not  all  the  costs  will  be  put  on  him ;  each  party  will  be  ordered  to 
pay  his  own  witness  fees.^^^  If  the  jury  has  found  part  of  the 
property  for  the  plaintiff  and  part  for  the  defendant,  the  plaintiff 
may  be  ordered  to  pay  the  costs  of  the  issue  and  the  witness  bill 
to  be  divided.^^^  If  the  plaintiff,  though  he  secured  a  favorable 
verdict,  has  brought  on  the  contest  and  the  execution-creditor  has 
acted  in  good  faith,  the  former  may  be  compelled  to  pay  his  wit- 
nesses and  half  the  record  costs.^''* 

117  Furman  v.  Holmes,  6  C.  C.  162. 

118  Renniman  v.  Hood,  5  Kulp  251. 

119  Adler  v.  Goldsmith,  2  Lane.  L.  Rev.  282. 

120  Haines  v.  Heppe,  20  W.  N.  C.  502.  See  Haubert  v.  Beckhaus,  13 
W.  N.  C.  327. 

121  Hess  V.  Western  Nat.  Bank,  19  Phila.  363. 

122  Eberly  v.  Aultman,  12  I,anc.  L.  Rev.  275. 

123  Sterling  v.  Heath,  5  C.  C.  12. 

124  Hilborn  v.  Smith,  19  C.  C.  294. 
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Bail  for  costs  may  be  required  of  non-resldents,^^^  but  a  rule  of 
court  which  provides  that  where  a  plaintiff  resides  out  of  the  state 
the  defendant,  on  affidavit  that  he  has  a  just  defense  against  the 
whole  demand  shall  have  a  rule  that  the  plaintiff  give  security  for 
costs,  does  not  apply  to  a  non-resident  execution-creditor  who  has 
been  made  defendant  in  a  feigned  issue  in  a  sheriff's  inter- 
pleader.^^* 

26.    Appeals. (j) 

Prior  to  the  act  of  1869^^'^  which  provides  that  in  case  of  feigned 
issues  when  exceptions  have  been  taken  to  the  rulings  or  charge 
of  court  a  writ  of  error  may  be  taken  without  prejudice  to  the 
right  of  appeal  on  final  judgment  or  decree, — the  only  remedy  was 
by  appeal  from  the  final  decree  in  chancery.^^*  Under  the  act  of 
1832,^^'  therefore,  authorizing  the  orphans'  court  to  send  an  issue 
to  the  common  pleas,  the  exercise  of  that  power  was  discretion- 
ary and  the  granting  of  an  issue  was  not  reviewable  except  on  the 
ground  of  abuse  of  discretion.""  Nor  did  error  lie  under  the 
former  act  to  a  feigned  issue  directed  to  inform  the  conscience  of 
the  court  ;^'^  nor  would  error  lie  to  a  judgment  on  a  feigned  issue 
to  try  the  right  to  the  proceeds  of  a  sheriff's  sale.^^^ 

The  granting  of  an  issue,  as  we  have  seen,  is  in  some  cases  a 
matter  of  right  and  in  others  a  matter  of  discretion.^''  Ordi- 
narily no  appeal  lies  from  a  discretionary  decision,  but  only  from 
the  abuse  of  it.  As,  however,  an  appeal  lies  for  its  abuse,  an  ap- 
peal in  the  ordinary  administration  of  the  law  may  lie  from  dis- 
cretionary rulings  or  decisions  quite  the  same  as  in  the  other  class 

j    4  Vale  10350. 

125  St.  Staanislaw  R.  C.  Church  v.  Little,  10  Kulp  303.  For  costs  of 
non-residents,  see  Chap.  28,  §46,  Vol.  2,  p.  1299. 

126  Hartel  v.  Moneyweight  Scale  Co.,  21  Dist.  1078 ;  Pratt  v.  Philadel- 
phia Fighting  the  Flames  Co.,  10  Del.  553.    See  Smith  v.  Stoddard,  8  W.  N. 

C.  407. 

127  Act  February  12,  P.  L.  3.  2  Purd.  §10,  p.  1436. 

128  Baker  v.  Williamson,  2  Pa.  116;  Johns  v.  Erb,  5  Pa.  232;  Mygra- 
ham  V.  Caricabura,  5  Pa.  177 ;  Moore  v.  Small,  19  Pa.  461. 

129  Act  March  28,  P.  L.  190.  3  Purd.  §63,  p.  3378. 

130  Kate's  Estate,  148  Pa.  471;  Thomas'  Appeal,  124  Pa.  640;  Ike's 
Estate,  200  Pa.  202. 

131  Neff  V.  Barr,  14  S.  &  R.  166;  Baker  v.  Williamson,  2  Pa.  116; 
Brown  v.  Parkinson,  56  Pa.  336. 

132  Brown's  Appeal,  26  Pa.  490. 

133  Mix  V.  North  Am.  Co.,  209  Pa.  636.  See  Chap.  27,  §17,  Vol.  2,  pp. 
1132,  II35- 
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of  cases  in  which  an  issue  may  be  demanded,  as  for  example 
under  the  statutes  of  1832  and  1846,  as  a  matter  of  right.  A 
study  of  the  cases  does  not  disclose  any  difference  in  practice  be- 
tween them ;  an  appeal  is  obtained  as  readily  in  one  class  of  cases 
as  in  the  other."*  The  interpleader  act  of  1897  broadly  provides 
for  new  trials  and  appeals  as  in  other  cases.^'"  Of  course  a  writ 
of  error  or  certiorari  to  a  feigned  issue  brings  up  only  the  record 
of  the  trial,"^  and  antecedent  matters  to  the  proceeding  from 
which  the  trial  arose  can  only  be  reviewed  after  a  final  decree  ;^^' 
and  the  rule  that  an  appeal  does  not  lie  from  an  interlocutory 
order  is  always  applied.  Therefore  a  feigned  issue  cannot  be  re- 
viewed until  after  final  judgment  or  decree  in  the  principal 
cause.^"  Said  the  court  in  Cake  v.  Cake  after  reviewing  the 
cases:""  "The  weight  of  authority  is  that  whenever  the  judgment 
in  a  feigned  issue  is  for  the  purpose  of  influencing  the  action  of 
the  same  court,  or  another  court,  in  making  an  order  or  decree 
affecting  another  judgment  or  claim,  the  suing  out  of  the  writ  of 
error  in  the  feigned  issue  should  be  postponed  until  after  final 
order  or  decree  has  been  made."  It  may  be  added  that  an  appeal 
from  a  judgment  in  interpleader  proceedings  does  not  bring  up 
the  affidavits  or  admissions,  if  any,  on  which  the  court  below  acted 
in  granting  the  rule  and  awarding  the  issue.  The  errors  commit- 
ted after  awarding  the  issue  and  during  the  trial  are  all  that  can 
be  considered.^*" 

134  Black's  Appeal,  106  Pa.  344  (1884)',  was  from  an  order  dividing 
the  costs  between  the  parties  to  an  issue  of  interpleader  to  determine  the 
ownership  of  goods  in  the  grarnishee's  possession  against  which  an  at- 
tachment has  been  issued.  Said  Sterrett,  J.:  "No  question  is  raised  as 
to  the  quality  of  the  judgment  or  regularity  of  the  proceedings  leading 
thereto.  If  there  was,  a  writ  of  error  would  be  the  appropriate  remedy. 
The  only  subject  of  complaint  is  the  order  made  after  rendition  of  the 
judgment,  and  that  is  clearly  reviewable  on  this  appeal.  Snyder  v.  Kun- 
kleman,  2  W.  426.  It  was  there  held  that  after  verdict  and.  judgment  in  a 
feigned  issue  to  determine  a  contested  right  to  proceeds  of  a  sheriff's 
sale,  a  decree  of  court  as  to  payment  of  costs  of  the  issue,  is  the  subject 

-  of  revision  on  appeal,  but  not  on  a  writ  of  error  to  the  judgement." 

135  Chap.  29,  §153,  Vol.  2,  p.  1579. 

136  Gallagher  v.  Stewart,  34  I,.  I.  232;  McFarland  v.  Clark,  4  W.  N. 
C.  250. 

137  Cake  v.  Cake,  106  Pa.  472;  Green  v.  Mills,  103  Pa.  22. 

138  Reed's  Appeal,  71  Pa.  378;  Knebel  v.  Baumgarden,  i  Schuylkill 
Leg.  Rec.  137. 

139  106  Pa.  472,  477  (1884). 

140  White  V.  Rech,  171  Pa.  82. 
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g.  Costs  in  forma  pauperis  ap-  from  a  justice. 

peals.  i.     Attachment  for  costs. 

h.  Costs   in   arbitration   appeals      50.  Compensation  of  arbitrators. 

I.    Voluntary  Arbitlration. 

1.  Nature  and  kinds  of  submissions. 

That  act  by  which  parties  refer  any  matter  in  dispute  between 
them  to  the  decision  of  a  third  person,  is  called  a  submission ;  the 
person  to  whom  the  reference  is  made,  an  arbitrator ;  when  the  ref- 
erence is  made  to  more  than  one,  and  provision  made,  that  in  case 
they  shall  disagree,  another  shall  decide  that  other  is  called  an  um- 
pire ;  the  judgment  pronounced  by  arbitrators,  an  award ;  that  by 
an  umpire,  an  umpirage.^  In  most  agreements  to  arbitrate,  instead 
of  providing  for  the  intervention  of  an  umpire,  the  decision  is  left 
to  the  majority  of  an  unequal  number  nominated  in  the  submission. 
Arbitrations  are  either  at  common  law,  or  under  the  statute ;  those . 
at  common  law  are  by  virtue  of  an  agreement  of  the  parties  to 
a  controversy,  out  of  court,  to  submit  the  same  to  the  decision 
of  certain  persons  named,  or  of  an  umpire,  in  case  of  disagree- 
ment, and  as  such  submission  is  revocable  in  its  nature,  it  is  the 
usual  practice  to  enter  into  mutual  bonds,  with  condition  to  stand 
to  the  award.^  Arbitrations  under  the  statute  are  voluntary  or 
compulsory ;  the  former  are  either  by  a  submission  of  a  matter  in 
controversy,  without  suit,  with  a  stipulation  that  it  be  made  a  rule 
of  court,  or  the  reference  of  a  pending  action,  in  which  there  need 
not  be  an  express  stipulation  that  it  be  made  a  rule  of  court. 
Each  of  these  will  be  considered  in  its  order. 

2.  Statutory  history. 

The  first  act  on  this  subject  was  that  of  1705,^  which  provided 
for  the  submission  of  pending  actions,  by  rule  of  court,  on  the 
agreement  of  the  parties,  and  declared  that  the  award,  when  ap- 
proved by  the  court,  and  entered  upon  the  record,  should  have  the 
same  effect  as  the  verdict  of  a  jury;  this  is  substantially  re- 
enacted  by  the  6th  section  of  the  revised  act  of  1836.*  The  next 
statutory  provision  in  reference  to  arbitrations  was  the  act  of 
1806,^  providing  for  the  reference  of  controversies  either  in  or 

1  Kyd  on  Awards  6. 

2  3  Bl.  Cora.  16. 

3  I  Sm.  h.  50,  I  Purd.  §1,  p.  342. 

4  Painter  v.  Kistler,  59  Pa.  333. 

5  Act  21  March,  1806,  4  Sm,  L.  326. 
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out  of  court,  references  under  which  differed  from  those  under 
the  act  of  1705,  in  the  following  particulars :  the  submission  re- 
quired a  subscribing  witness;^  the  referees  must  have  been 
sworn  i'  and  the  award  did  not  require  the  approval  of  the  court, 
but  became  a  judgment,  unless  set  aside  on  exceptions  ;*  but  this 
act  is  supplied  and  repealed  by  that  of  1836,  and  is  no  longer  in 
force.*  The  next  act  on  the  subject  was  that  of  1810,^°  which 
originated  the  compulsory  arbitration  system ;_  but  this  has  been 
entirely  superseded  by  the  revised  act  upon  the  same  subject. 
The  act  of  1836,  therefore,  and  its  supplements,  now  comprise  a 
complete  system  of  arbitration  in  this  state,  and  our  remarks,  after 
considering  the  practice  in  an  arbitration  at  common  law,  will  be 
devoted  exclusively  to  their  provisions. 

3.    Jurisdiction  of  justice  of  the  peace. 

A  justice  of  the  peace  has  no  jurisdiction  in  references  exceed- 
ing $100,  an  award  therefore  before  a  justice  for  a  larger  amount 
is  void.^^  As  a  basis  for  the  reference  provided  by  the  act  of 
1810  there  should  be  an  action  pending  before  a  justice  of  the 
peace  for  some  cause  of  action ;  it  should  appear  that  the  plain- 
tiff's claim  exceeds  $5.33 ;  and  that  the  parties,  or  one  of  them, 
refuses  to  submit  to  the  determination  of  the  justice.  These  cir- 
cumstances should  appear  on  the  docket  of  the  justice,  and  should 
be  followed  by  the  selection  of  the  referees,  by  their  award  and 
by  the  entry  by  the  justice  of  a  judgment  for  the  sum  awarded 
and  costs.  The  entries  on  his  docket  thus  become  a  corrected 
and  self-sustaining  record  of  the  proceedings  from  the  beginning 
of  the  action  to  the  entry  of  the  judgment.^^  On  one  occasion 
the  parties  to  a  suit  before  a  justice  appeared  before  him  and 
stated  that  they  had  agreed  to  refer  all  questions  at  variance  be- 

6  White  V.  Shriver,  2  W.  473. 

7  Massey  v.  Thomas,  6  Binn.  335. 

8  Pennington  v.  Bowman,  10  W.  28;   Steele  v.  Lineberger,  59  Pa.  311. 

9  Steele  v.  Lineberger,  59  Pa.  311.  The  commissioners  to  revise  the 
civil  code,  in  their  report  to  the  legislature,  say,  that  "the  act  of  1808 
has  not  been  incorporated,  and  it  is  proposed  to  repeal  it  together;  in 
practice,  this  act  is  believed  to  be  nearly  obsolete." — "There  seems  noth- 
ing, therefore,  in  the  act  of  1806  which  requires  its  continuance  as  a  dis- 
tinct system." 

10  Act  20  March,  1810,  s  Sm.  L.  131,  2  Purd.  §62,  p.  2107. 

11  McKillip  V.  McKilHp,  2  S.  &  R.  489. 

12  Williams,  J.,  Climenson  v.  Climenson,  163  Pa.  451,  454. 
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tween  them  to  three  men  whom  they  named  for  their  decision,  and 
that  they  had  fixed  on  a  time  and  place  for  a  hearing,  and  that  the 
award  should  be  final.  The  justice  wrote  out  the  agreement  on 
the  docket,  writing  above  it,  as  a  caption,  "Amicable  action."  The 
arbitrators  returned  their  award  to  the  justice  who  wrote  on  his 
docket,  "Judgment  publicly,  according  to  the  above  award."  The 
justice  had  in  truth  no  jurisdiction  over  the  award,  and  the  entry 
on  his  docket  did  not.  affect  the  right  of  the  parties.  The  plaintiff 
therefore  had  a  right  to  sue  in  assumpsit  on  the  award,  and  re- 
cover as  all  the  elements  of  a  common  law  submission  were  pres- 
ent, and  the  award  of  the  arbitrators  was  conclusive.^' 

4.    Submission  at  common  law. 

A  submission  at  common  law  may  be  either  of  a  single  cpntro- 
versy,  or,  which  is  most  usual,  of  all  matters  in  difference  between 
the  parties.^*  It  may  be  either  verbal,  or  in  writing  ;^^  and  wheri 
in  writing,  it  is  most  commonly  by  mutual  bonds,  given  by  the 
parties,  each  to  the  other,  in  a  certain  sum  penal,  on  condition  to 
be  void  upon  performance  of  the  award.^°  Any  controversy  may 
be  so  submitted,  whether  relating  to  real  or  personal  property  ;^^ 
and,  therefore,  a  question  of  disputed  boundary  may  be  submit- 
ted.^^ And  this  question  is  an  important  one,  inasmuch  as  the 
act  of  1836  expressly  excepts  controversies  respecting  the  title  to 
real,  estate  from  the  provision  for  a  reference  of  suits  out  of 
court,  under  that  statute;  the  only  mode,  therefore,  by  which 
a  question  of  title  can  be  submitted  to  arbitration,  would  seem  to 
be,  a  submission  at  common  law,  with  a  bond  to  abide  by  the 
award.^'  No  technical  phrases,  or  set  form  or  words,  are  requi- 
site to  constitute  a  submission;  it  is  sufficient,  if  it  appear  from 

13  Ibid. 

14  See  Smith  V.  Muller,  3  T.  R.  626. 

15  McManus  v.  McCulIoch,  6  W.  357.  No  particular  form  of  words  is 
requisite  for  a  valid  parol  submission;  but  in  an  action  upon  the  award 
the  fact  of  the  submission  must  be  affirmatively  established  by  a  preponder- 
ance of  evidence.    Guy  v.  Waltman,  7  W.  N.  C.  I7S- 

16  Kyd  on  Awards,  lo-ll. 

17  Monro  v.  Alaire,  2  Caines  320;  Byers  v.  Van  Deusen,  5  Wend.  268. 

18  Austin  V.  Snow,  2  Dall.  157;  s.  c.  1,  Yeates  156.  And  see  Gratz  v. 
Gratz,  4  R.  411. 

19  See  Holgate  v.  Chase,  7  Luz.  Iv.  R.  178.  The  sixth  section  of  the 
act  of  1836,  I  Purd.  §7,  p.  344.  providing  for  the  reference  of  pending  ac- 
tions, contains  no  such  exception. 
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what  passed  between  the  parties,  that  they  mutually  agreed  to 
submit  the  matter  in  dispute  between  them,  to  the  decision  of  the 
person  or  persons  named,  as  mutually  agreed  upon  by  them  for 
that  purpose.^"  And  though,  at  one  time,  it  would  seem,  that 
where  the  award  was  for  any  collateral  act,  and  not  for  the  pay- 
ment of  money,  as  if  an  express  promise  to  perform  it  was  deemed 
requisite,  to  enable  the  party  in  whose  favor  the  award  was  given, 
to  maintain  an  action  for  the  non-performance  of  it,  yet,  it  has 
long  since  been  held  and  taken,  that  in  either  case,  the  very  act  of 
submission  implies  a  promise  by  the  party  to  abide  by  the  deter- 
mination of  the  person  to  whom  the  matter  is  referred ;  and  mu- 
tual promises,  being  thus  given,  form  a  sufficient  consideration  in 
law,  to  render  the  promise  of  each  to  the  other,  that  he  will  abide 
by  and  perform  the  award,  binding.^"^ 

5.    What  does  a  submission  include.(a) 

What  does  a  submission  include  ?  A  general  arbitration  clause 
in  a  mining  lease  providing  that  any  differences  should  be  referred 
to  three  disinterested  persons  cannot  be  held  to  include  a  subject 
of  differences  for  which  a  special  and  peculiarly  appropriate  tri- 
bunal had  been  already  provided  in  the  lease. ^^*  Nor  will  a 
reference  to  executors  to  decide  disputed  questions  without  ex- 
press exclusion  of  the  courts,  oust  jurisdiction  of  the  court.^^ 
And  if  partners  to  a  contract  provide  that  any  dispute  which  may 
arise  between  them  concerning  a  contract  shall  be  determined  by 
a  person  named  therein,  whose  decision  shall  be  final,  they  cannot 
seek  redress  elsewhere  until  the  person  thus  chosen  has  been  dis- 
charged by  having  made  an  award  or  otherwise.^* 

"Where  the  parties  to  an  executory  contract  agree  that  all  dis- 
putes arising  in  relation  thereto,  shall  be  first  submitted  to  the  ar- 
bitrament of  one  or  more  named  persons,  they  are  bound  by  the 
terms  of  the  submission  and  cannot  seek  redress  elsewhere  until 

a    I  Vale  1299. 

20  An  appearance  before  the  referees  and  taking  part  in  the  trial,  is 
evidence  of  a  prior  assent  to  a  parol  submission.  Lobb  v.  Lobb,  26  Pa. 
327. 

21  McManus  v.  McCulloch,  6  W.  360;  Wilson  v.  Getty,  57  Pa.  266; 
Smith  V.  Morse,  9  Wall.  76;  Wood  v.  TunniclifiF,  74  N.  Y.  38. 

2ia    Henry  v.  Lehigh  Valley  Coal  Co.,  215  Pa.  448. 

22  Reilly's  Estate,  6  North.  385. 

23  Citizens'  Trust  &  Surety  Co.  v.  Howell,  19  Super.  Ct.  255.  See 
Church  V.  Finn,  i  Lack.  L.  N.  113. 
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the  person  or  persons  so  chosen  have  been  discharged  by  having 
made  an  award,  or  otherwise;"^*  but  where  the  agreement  is  to 
submit  to  one  or  more  persons,  to  whom  the  parties  are  afterward 
to  agree,  the  rule  is  otherwise.^^ 

6.    Prospective  submission. (b) 

It  is  usual  in  articles  of  partnership,  and  not  uncommon  in  other 
agreements,  to  insert  a  provision  or  covenant,  that  all  disputes 
arising  between  the  parties  relative  to  their  intended  transactions, 
or  to  any  covenant  in  the  articles,  shall  be  referred  to  arbitra- 
tion; whether  such  a  provision  shall  so  far  have  the  effect  of  a 
submission,  as  to  be  a  bar  to  either  of  the  parties  suing  the  other  on 
any  matter  within  the  terms  or  meaning  of  it,  without  having  first 
had  an  actual  reference,  which  has  proved  ineffectual,  or  a  pro- 
posal by  the  plaintiff  to  refer,  and  refusal  by  the  defendant,  has 
been  the  subject  of  much  controversy. 

a.    Juridiction  of  courts  in  such  cases. 

It  seems  to  be  well  established,  that  general  covenants,  provid- 
ing for  the  settlement,  by  arbitration,  of  disputes  which  may 
arise  between  the  contracting  parties,  do  not  oust  the  jurisdiction 
of  the  courts  ;^°  the  reason  is,  that  such  prospective  submission, 
not  being  founded  upon  a  consideration,  is  revocable  at  the  elec- 
tion of  either  of  the  parties.^'  To  have  such  effect,  there  must 
be  a  stipulation  constituting  a  designated  person  the  tribunal  to 
determine  certain  questions  which  may  arise  between  the  par- 
ties f^  or  the  contract  must  be  to  pay  such  sum  as  a  certain  person 
shall  award  ;^*  in  the  latter  case,  no  right  of  action  exists,  enforce- 
able either  at  law  or  in  equity,  until  such  person  has  spoken.^" 

b    I  Vale  1306. 

24  Gowen  v.  Pierson,  166  Pa.  258. 

25  Ibid. 

26  Gray  v.  Wilson,  4  W.  39;  Mentz  v.  Armenia  Fire  Ins.  Co.,  79  Pa. 
478 ;  Haggart  v.  Morgan,  5  N.  Y.  44:2 ;  Hurst  v.  Litchfield,  39  N.  Y.  377 ; 
Delaware  and  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250; 
Gibbs  V.  Continental  Ins.  Co.,  13  Hun  611. 

27  Mentz  V.  Armenia  Fire  Ins.  Co.,  79  Pa.  478;  Dobbling  v.  York 
Springs  R.  Co.,  207  Pa.  123;  Somerset  Borough  v.  Ott,  207  Pa.  539;  Key- 
stone Construction  Co.  v.  Bethlehem  Constructing  Works  Co.,  9  North.  25 ; 
McGovern  v.  Bockius,  32  L.  I.  248. 

28  Page  V.  Vankirk,  i  Brewst.  285 ;   Connor  v.  Simpson,  104  Pa.  440. 

29  Gibbs  v.  Continental  Ins.  Co.,  13  Hun  611. 

30  Page  v.  Vankirk,  i  Brewst.  285;   Snodgrass  v.  Gavit,  28  Pa.  221. 
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And  in  such  case,  in  order  to  oust  the  jurisdiction  of  the  courts, 
it  must  clearly  appear  that  the  subject-matter  of  dispute  was 
within  the  prospective  submission — ^the  right  of  trial  by  jury  is 
not  to  be  taken  away  by  implication.^^  Thus,  if  there  be  a  condi- 
tion in  a  policy  of  insurance,  that  in  case  of  dispute  touching  the 
amount  of  the  loss,  it  shall  be  submitted  to  arbitration,  in  order 
to  avail  themselves  of  such  prospective  submission,  the  insurers 
must  show  that  the  validity  of  the  policy  and  their  liability  under 
it,  is  admitted,  and  that  the  only  question  is,  as  to  the  extent  of 
the  loss.'^  A  stipulation  in  a  contract  between  a  railroad  com- 
pany and  a  contractor  for  a  prospective  submission  of  disputes  to 
the  engineer,  embraces  alterations  contempted  by  the  contract, 
but  not  work  done  outside  of  it,^^  but  a  prospective  submission 
does  not  include  a  claim  for  damages  arising  from  a  rescission  of 
the  contract.^* 

If,  however,  an  executory  contract  provide  that  any  dispute 
which  may  arise  between  the  parties,  on  the  subject-matter,  shall 
be  determined  by  an  individual  named,  whose  decision  shall  be 
final,  no  action  at  law  will  lie  for  a  breach ;  in  such  case,  the  par- 
ties are  bound  by  the  award,  though  the  arbiter  be  interested  in 
the  contract.^'  Thus,  where  the  parties  have  agreed  that,  in  case 
of  any  dispute  between  them,  in  reference  to  the  agreement,  the 
decision  of  the  engineer  shall  be  final  and  conclusive,  and  have 
waived  any  action,  suit  or  other  remedy  at  law,  they  are  bound  by 
it,  and  no  action  can  be  sustained  at  law  on  such  contract  f^  and 
where  the  parties  have  agreed  to  abide  by  the  decision  of  the  de- 
fendant's engineer,  as  to  the  estimate  of  the  work  done,  the  fact 
that  he  has  made  gross  and  palpable  mistakes  therein,  does  not 
give  a  right  of  action  at  law  against  his  principal ;  the  only  remedy 
is  by  a  revision  of  the  estimate  by  such  engineer,  or  an  action 
against  him  for  the  fraud.^^     If  a  contract  provide  for  a  meas- 

31  Lauman  v.  Young,  31  Pa*.  306. 

32  Mentz  V.  Armenia  Fire  Ins.  Go.,  79  Pa.  479;  Gibbs  v.  Continental 
Ins.  Co.,  13  Hun  611.  But  see  Flaherty  v.  Germania  Ins.  Co.,  i  W.  N.  C. 
3S2.      . 

33  O'Reilly  v.  Kerns,  52  Pa.  214. 

34  McGovem  v.  Bockius,  i  W.  N.  C.  557. 

35  Monongahela  Navigation  Co.  v.  Fenelon,  4  W.  &  S.  205. 

36  Irwin  V.  Shultz,  46  Pa.  74;  Reynolds  v.  Caldwell,  51  Pa.  298; 
O'Reilly  v.  Kerjis,  52  Pa.  214;  Howell  v.  Allegheny  Valley  Railroad  Co., 
69  Pa.  489 ;  Yutzy  v.  Buffalo  Valley  Railroad  Co.,  31  L.  I.  325. 

37  Reynolds  v.  Caldwell,  51  Pa.  298. 
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iirement  by  a  particular  officer,  such  measurement  must  be  ob- 
tained, if  it  can  be  had ;  it  is  error,  to  refer  the  question  to  the 
jury  on  other  evidence.^*  So,  where  a  lease  contains  an  arbitra- 
tion clause,  one  party  cannot  sue  at  law,  if  the  other  be  ready  to 
proceed  in  the  arbitration;  and  if  referees  be  selected,  though 
after  the  expiration  of  the  original  term,  the  lessor  cannot  revoke 
the  ref erence.^^  And  so,  if,  on  a  dissolution  of  partnership,  it  be 
agreed,  that  the  continuing  partner  shall  pay  to  the  retiring  one, 
for  his  interest  in  the  good-will,  such  sum  as  arbitrators  shall  find 
it  to  be  reasonably  worth,  the  latter  can  maintain  no  action  against 
the  former,  until  there  has  been  a  determination  of  arbitrators 
upon  the  question;  and  the  failure  of  one  arbitration  does  not 
affect  the  right.*"  Parties  may  bind  themselves  by  an  agreement 
that  a  dispute  involving  the  examination  of  books,  and  the  value 
of  a  large  number  of  things  shall  be  determined  by  three  men,  as 
appraisers,  in  effect ;  they  are  a  much  more  appropriate  tribunal 
for  such  a  controversy  than  a  jury.*^  A  provision  for  a  reference 
of  disputes  to  the  defendant's  chief  engineer,  refers  to  the  engi- 
neer for  the  time  being,  not  to  the  person  who  was  engineer  when 
the  contract  was  made.*^  A  stipulation  for  a  prospective  submis- 
sion, to  be  available,  must  be  accompanied  by  proof  of  an  offer  to 
choose  arbitrators,  and  refusal  by  the  other  party .*^ 

b.    Whati  is  covered  by  the  agreement. 

In  a  recent  case  Justice  Fell  has  remarked  that  "in  the  cases  in 
which  the  right  of  a  referee  to  settle  disputes  arising  under  con- 
tracts >of  this  kind  has  been  sustained,  there  has  been  a  gift  of 
power  by  agreement  of  the  parties  and  the  questions  decided  were 
covered  by  the  letter  or  were  clearly  within  the  spirit  of  the  refer- 

38  Leebrick  v.  Lyter,  3  W.  &  S.  36S ;  s.  p.  Herdic  v.  Bilger,  47  Pa.  60; 
Quigley  V.  De  Haas,  82  Pa.  267. 

39  Abbott  V.  Shepherd,  4  Phila.  90. 

40  Altman  v.  Altman,  5  Daly  436. 

441  Mentz  V.  Armenia  Fire  Insurance  Co.,  79  Pa.  481 ;  Sharswood,  J. 
And  see  Trott  v.  City  Insurance  Co.,  i  Clifif.  439-  Mere  appraisers  are  not 
referees;  they  need  not  decide  on  evidence  hard  in  the  presence  of  the 
parties.    Green  and  Coates  Street  Passenger  Railway  Co.  v.  Moore,  64 

Pa.  79- 

42  North  Lebanon  Railroad  Co.  v.  McGrann,  33  Pa.  530. 

43  Snodgrass  v.  Gavit,  28  Pa.  221.  See  an  able  article  on  "Arbitration 
Clauses,"  in  3  Am.  L.  Rev.  249. 
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ence."**  While,  therefore  "an  award  made  on  any  subject  em- 
braced within  the  clause  of  the  agreement  would  be  binding  on  the 
parties  and  conclusive  of  their  right,  an  agreement  to  submit 
questions  that  may  arise  as  to  the  fulfillment  of  a  contract  does 
not  give  the  right  to  pass  on  a  claim  for  damages  for  non-fulfill- 
ment. Such  an  agreement  is  not  to  be  extended  by  implication 
beyond  its  plain  words."*^  In  harmony  with  this  rule  a  provision 
in  a  building  contract  that  "should  any  disagreement  or  difference 
arise  as  to  the  meaning  of  the  drawings  or  specifications  on  any 
point,  or  concerning  the  character  of  the  work,  the  decision  of  the 
engineer  shall  be  final  and  conclusive,  does  not  empower  the  engi- 
neer to  pass  on  the  question  whether  sums  specified  as  a  liquidated 
damages  for  each  day's  delay  should  be  deducted  from  the  amount 
claimed  by  the  contractors.*"  lyikewise  an  arbitration  clause  in 
a  contract  for  the  construction  of  a  railroad  which  made  the  de- 
cision of  the  engineer  final  in  any  dispute  relating  to  the  agree- 
ment, and  which  waived  the  right  to  sue  at  law  or  otherwise  was 
held  not  to  apply  where  no  claim  was  made  for  work  done  under 
the  contract.*^  The  reason  for  such  strict  construction  Of  this 
class  of  agreements  is  they  are  an  abridgement  of  the  power  of 
the  jury  to  discover  and  disclose  the  final  determination  of  the 
truth  in  such  controversies  whenever  they  arise  and  they  must  be 
clear  and  unmistakable  to  oust  the  jurisdiction  of  the  courts ;  for 
trial  by  jury  cannot  be  taken  away  by  implication  merely  in  any. 
case.**  But  if  in  these  cases  full  and  specific  power  is  given  to 
the  engineer  to  render  a  final  decision  in  all  controversies,  the 
courts  will  withhold  jurisdiction.*''  Thus  where  a  building  con- 
tract provides  that  all  differences  arising  under  or  in  reference  to 
the  agreement  or  to  its  performance  in  any  way  connected  with 
the  work  shall  be  referred  to  the  engineer  of  the  owner,  whose 
decision  shall  be  final  and  binding,  the  engineer's  decision  as  to 

44  Somerset  Borough  v.  Ott,  207  Pa.  539,  543. 

45  Ibid. 

46  Chajidley  Brothers  &  Co.  v.  Cambridge  Springs  Borough,  200  Pa. 
230. 

47  Dobbling  v.  York  Springs  R.  Co.,  203  Pa.  628. 

48  Lauman  v.  Young,  31  Pa.  306. 

49  O'Reilly  V.  Kerns,  52  Pa.  214;  Quigley  v.  DeHaas,  82  Pa.  267; 
Kennedy  v.  Poor,  151  Pa.  472;  Hostetter  v.  City  of  Pittsburgh,  107  Pa. 
419;  Hartupee  v.  City  of  Pittsburgh,  97  Pa.  107;  Connor  v.  Simpson,  104 
Pa.  440;  Brown  v.  Decker,  142  Pa.  640;  Coflfee  v.  Southwark  Ben.  Society, 

2  W.  N.  C.  600. 
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all  matters  relating  to  the  performance  or  non-performance  of  the 
work  is  binding  and  conclusive ;  and  in  such  case  an  engineer  has 
power  to  award  damages  for  the  delay  in  completing  the  work."" 

To  the  foregoing  illustrations  some  others  may  be  added.  Thus, 
a  general  clause  in  the  articles  of  a  benefit  association,  providing 
for  the  settlement  of  disputes  by  arbitration,  does  not  take  away 
the  primary  jurisdiction  of  the  courts  f^  nor  the  constitution  of  a 
beneficial  society,  which  provides  for  an  appeal  to  a  higher  cor- 
porate tribunal  by  an  aggrieved  member  take  away  the  right  to 
sue  at  law  f^  nor  does  the  usual  clause  in  a  building  contract,  that 
the  costs  of  any  changes  or  additions  to  the  building,  or  any  other 
matters  affecting  the  contract  shall  be  submitted  to  the  architect  ;"* 
nor  a  clause  in  a  lease  providing  for  a  submission  to  arbitration  of 
any  dispute  which  may  arise  between  the  parties  during  the 
term  ;°*  nor  is  a  provision  in  a  fire  insurance  policy  for  arbitration 
in  case  of  disagreement  over  the  amount  of  loss  a  condition  prec- 
edent to  bringing  an  action  on  the  policy  whenever  the  company 
after  a  fire  denies  both  the  liability  and  the  amount  of  loss."*  To 
avail  itself  of  such  a  prospective  submission,  the  insurer  must 
show  that  the  validity  of  the  policy  and  the  company's  liability 
thereon,  is  admitted  and  that  the  only  question  in  controversy  is 
the  extent  of  the  loss.*^  And  if  a  bond  is  given  to  a  corporation 
without  reference  to  its  successors  or  assigns,  for  the  faithful 
performance  of  a  contract  by  a  builder,  an  arbitration  clause  in 
the  contract  does  not  apply  to  a  dispute  whether  or  not  the  bond 
could  be  assigned.'^ 

On  the  other  hand,  members  of  the  Society  of  Friends  are  pre- 
sumed to  have  given  their  assent  to  the  Rules  of  Discipline  of 

so  Conneaut  Lake  Ag.  Association  v.  Pittsburgh  Surety  Co.,  225  Pa. 
592;  Clark  &  Sons  Co.  v.  Pittsburgh,  217  Pa.  46;  Ruch  v.  York,  233 
Pa.  36. 

51  McMahan  v.  Waterman's  Ben.  Association,  42  L.  I.  iSi- 

52  Penn  Lodge  v.  Chalfant,  i  Chester  133. 
Contra,— Glover  v.  Lodge,  i  Del.  107. 

53  Kreilich  v.  Klein,  10  Phila.  486. 

54  Phoenix  Pottery  Co.  v.  Griffin,  39  L.  I.  ii9- 

55  Sands  v.  Dwelling  House  Ins.  Co.,  43  Pitts.  L.  J.  318. 

56  Mentz  V.  Armenia  Fire  Ins.  Co.,  79  Pa.  478;  Gibbs  v.  Continental 
Ins.  Co.,  13  Hun  611.    But  see  Flaherty  v.  Germania  Ins.  Co.,  i  W.  N. 

c.  532. 

57  Citizens'  Trust  &  Surety  Co.  v.  Howell,  19  Super.  Ct.  255. 
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their  society  concerning  arbitration,  and  are  legally  bound  by 

them."' 

c.    When  arbitrator's  report  is  a  bar  to  recovery. 

If  a  contract  with  a  city  for  water  supply  provides  that  all  tests 
shall  be  made  by  the  city  engineer  whose  report  shall  be  final  and 
conclusive  and  equally  binding  on  both  the  contractors  and  the 
city,  a  report  by  the  engineer,  after  a  test  made  1^  him,  to  the  ef- 
fect that  there  was  neither  a  complete  nor  a  substantial  perform- 
ance of  the  contract  is  binding  on  the  contractors,  will  bar  the  re- 
covery of  the  contract  price.°^ 

7.     Revocation  of  submission,  (c) 

A  submission,  whether  by  deed,  parol  or  rule  of  court,  like  any 
other  naked  authority,  may  be  revoked,  before  execution,  though 
declared  to  be  irrevocable.*"  Though  counsel  may  submit  a  case 
to  reference,  the  client  may  revoke  the  submission,  before  it  is 
acted  on  f^  and  though  the  penalty  of  an  arbitration-bond  is  for- 
feited, by  a  revocation  of  the  submission,  the  other  party  can  only 
recover  his  actual  damages.''^  So,  a  party  may  revoke  his  agree- 
ment for  a  prospective  submission  f^  such  an  agreement,  like  any 
other  agreement  of  reference,  is  revocable,  though  the  party  may 
subject  himself  to  an  action  of  damages  for  the  revocation.'*  A 
submission  may  be  revoked  at  any  time  before  the  award  is 
signed  f°  and  this,  notwithstanding  a  stipulation  that  the  reference 

c    I  Vale  1325. 

58  Green  v.  Carpenter,  12  W.  N.  C.  201. 

59  Hallock  v.  I,ebanon  City,  224  Pa.  359.  An  arbitration  clause  in  a 
municipal  contract  which  provides  that  any  dispute  respecting  the  work  or 
materials,  "or  respecting  any  pay  for  extra  work,"  shall  be  referred  to 
the  director  of  the  department  of  public  works,  "whose  decision  thereon 
shall  be  final,  conclusive  and  binding,"  is  effective,  and  the  decision  of  the 
director  as  to  the  amount  due  the  contractor  for  extra  work,  is  conclusive 
on  the  city  in  the  absence  of  fraud,  accident  or  mistake.  Jonathan  Clarke 
&  Sons  Co.  V.  Pittsburgh,  217  Pa.  46. 

60  Power  V.  Power, '7  W.  205;  Offerman  v.  Packer,  26  L.  I.  205; 
Nicholas  v.  Carr,  6  Luz.  L.  R.  204. 

61  Coleman  v.  Grubb,  23  Pa.  393. 

62  Allen  V.  Watson,  16  Johns.  205. 

63  Heath  v.  New  York  Gold  Exchange,  38  How.  Pr,  168. 

64  Mentz  V.  Armenia  Fire  Insurance  Co.,  79  Pa.  480.  The  other  party, 
having  paid  the  expenses  incurred,  may  recover  them  from  the  party  who 
revoked  the  submission.    Miller  v.  Junction  Canal  Co.,  41  N.  Y.  98. 

6s    Johnson  v.  Andress,  S  Phila.  8;   Wood  v.  Finn,  i  Clark  396. 
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shall  be  made  a  rule  of  court.**  But  it  is  too  late,  after  the  award 
has  been  signed,  and  delivered  to  the  successful  party ;  *^  even  a 
delivery  is  not  essential  to  perfect  the  award,  so  as  to  put  an  end 
to  the  power  of  revocation,  unless  the  submission  so  provides  ;*' 
and  an  agreement  to  refer  a  pending  cause  cannot  be  revoked,  by 
the  filing  of  a  paper  on  record,  on  the  same  day  that  the  award  is 
filed.*^  The  parties,  however,  may  extend  the  time,  by  their 
agreement ;  as,  by  a  stipulation  that  either  party  may  appeal  from 
the  award,  within  twenty  days,  in  a  case  in  which  no  appeal  lies."* 
Where  the  submission  is  by  two  persons  on  one  side,  and  one  on 
the  other,  one  of  the  two  cannot  revoke,  without  the  consent  of 
the  other. ''^  A  submission  in  writing  cannot  be  revoked,  except 
by  a  written  instrument,  delivered  to  the  arbitrators,  or  a  majority 
of  them  -p  so,  it  has  been  held,  that  the  revocation  of  an  arbitra- 
tion-bond must  be  under  seal ;  a  parol  revocation,  in  such  case,  is 
a  nullity.''*  A  submission,  however,  which  is  in  the  nature  of  a 
contract,  whereby  rights  are  gained  and  lost  (the  agreement  to 
refer  being  the  moving  consideration),  is  irrevocable;'*  as,  a  sub- 
mission, in  consideration  of  the  discontinuance  of  a  suit  in  equity 
for  an  account.'® 

An  agreement  to  arbitrate,  which  forms  part  of  a  contract  into 
which  parties  have  entered,  cannot  be  revoked  by  either  party 
without  the  consent  of  the  other.'*  Says  Justice  Mestrezat :  "A 
submission  to  arbitration  cannot  be  revoked  when  the  agreement 
partakes  of  the  nature  of  a  contract  whereby  important  rights  are 
gained  and  lost  reciprocally  and  the  submission  is  the  moving  con- 

66  Huston  v.  Clark,  35  L.  I.  48.    But  see  Keavy  v.  Shisler,  8  Phila.  54- 

67  Robinson  v.  Bickley,  30  Pa.  384;  Thomas  v.  Heger,  174  Pa.  34S; 
Buckwalter  v.  Russell,  119  Pa.  485. 

68  Gardner  v.  Lincoln,  5  Phila.  24. 

69  Shisler  v.  Keavy,  75  Pa.  79. 

70  Erie  V.  Tracy,  2  Grant  20. 

71  Robertson  v.  McNeil,  12  Wend.  578. 

72  Dickerson  v.  Rorke,  30  Pa.  390 ;   Shisler  v.  Keavy,  75  Pa.  79. 

73  Van  Antwerp  v.  Stewart,  8  Johns.  125;  Howard  v.  Cooper,  i  Hill 
44.  A  submission  by  specialty  may  be  extended  by  parol.  Graham  v.  Gra- 
ham, 9  Pa.  254. 

74  Paist  v.  Caldwell,  75  Pa.  161. 

75  McGheehen  v.  Duffield,  S  Pa.  497. 

76  Frederick  v.  Margwarth,  221  Pa.  418;  Kennedy  v.  Poor,  151  Pa. 
472;  Gowen  v.  Pierson,  166  Pa.  258;   McCune  v.  Lytle,  197  Pa-  404- 
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sideration  to  these  acts."''  Thus  an  agreement  to  submit  to  arbi- 
tration the  damages  caused  to  the  plaintiff's  property  by  the  de- 
posit of  coal  dirt  incident  to  the  defendant's  mining  operation, 
rested  plainly  on  a  valuable  consideration,  and  could  not  be  re- 
voked by  the  defendant."  Nor  can  a  submission  be  revoked  by 
the  parties  which  is  made  a  rule  of  court.'**  But  it  is  also  settled 
law  that  although  a  submission  is  supported  by  a  consideration 
and  is  made  a  rule  of  court,  a  vacancy  in  a  board  of  arbitrators 
before  an  award,  occasioned  by  death  or  the  refusal  of  one  of  the 
arbitrators  to  act  or  by  any  other  cause,  unless  otherwise  stipu- 
lated, operates  as  a  revocation  of  the  submission,  and  the  court 
will,  on  application  annul  it  and  set  aside  the  rule  to  arbitrate." 

Some  illustrations  of  the  doctrine  of  revocation  may  be  given. 
A  submission  made  on  a  good  consideration,  for  example,  the 
postponement  of  a  case  when  the  party  was  not  prepared  for  trial 
is  irrevocable.*"  An  agreement  of  reference  to  arbitrators,  fol- 
lowing a  reference  to  an  examiner  whose  appointment  was  va- 
cated is  irrevocable.*^  So  is  a  submission  to  arbitration  by  two 
parties  with  a  stipulation  that  one  of  them  shall  take  possession 
of  the  books  and  liquidate.*^  Likewise  an  agreement  to  submit 
a  suit  in  equity  to  referees  after  the  appointment  of  a  master;*^ 
likewise  a  submission  also  containing  another  agreement  that  is 
to  be  performed  by  the  parties  which  has  been  executed  in  whole 
or  in  part.**  And  if  one  of  the  parties  to  an  award  knows  that 
the  arbitrators  have  refused  to  summon  the  other  party,  and  have 
received  his  statement  privately,  he  shall  refuse  to  go  on ;  if,  there- 
fore he  remains  silent  until  after  the  rendition  of  the  award,  he 
cannot  revoke  the  submission.*^     On  the  other  hand,  a  mere  naked 

^^  Johnson  v.  Crawford,  212  Pa.  502,  507;  Zehner  v.  Lehigh  Coal  & 
Nav.  Co.,  187  Pa.  487 ;  Paist  v.  Caldwell,  75  Pa.  161 ;  McGheehen  v.  Duf- 
field,  S  Pa.  500;  Shisler  v.  Keavy,  75  Pa.  79;  McCune  v.  Lytle,  197  Pa. 
404  Everhart  Heirs  v.  Flynn  &  Collins,  6  Dist.  131. 

78  Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  187  Pa.  487. 
78a    Ibid. 

79  Wolf  V.  Augustine,  181  Pa.  576;  Potter  v.  Sterrett,  24  Pa.  411; 
Huggins  V.  Neill,  2  Super.  Ct.  103. 

80  Williams  v.  Tracy,  95  Pa.  308. 

81  White's  Appeal,  108  Pa,  473. 

82  Mitchell  V.  Newman,  4  Penny.  443. 

83  Murr  V.  Lindsay,  7  Lane.  L.  Rev.  299. 

84  McKenna  v.  Lyle,  155  Pa.  599. 

8s    Thomas  v.  Heger,  11  Montg.  106. 
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agreement  in  a  fire  insurance  policy  to  arbitrate  may  be  revoked 
before  the  arbitrators  have  agreed  on  an  award,  and  the  revoca- 
tion is  complete  by  the  bringing  of  a  suit  to  recover  the  loss." 
Again,  an  agreement  to  arbitrate  which  does  not  provide  for  sub- 
mitting to  one  or  more  persons  named,  the  matter  in  dispute  is 
revocable  by  either  party,  and  the  bringing  of  a  suit  is  an  effectual 
revocation.*^  A  clause  in  a  partnership  agreement  by  which  sur- 
viving partners  are  given  the  right  to  purchase  the  interest  of  de- 
ceased partners  for  a  sum  to  be  fixed  by  appraisers  who  are  not 
named,  but  are  to  be  selected,  one  by  the  representatives  of  the 
decedent,  one  by  the  surviving  partners,  and  the  third  by  the  two 
appraisers  thus  selected,  is  revocable  and  the  executor  of  a  de- 
ceased partner  may  maintain  a  bill  for  an  account.*' 

a.    Effect  of  death  of  party. 

The  death  of  a  party  to  a  submission  is  a  revocation  of  it ;  and 
the  arbitrators  cannot  proceed  as  to  the  surviving  parties,  without 
a  fresh  authority;*"  if  an  award  be  not  made  in  the  lifetime  of  the 
parties,  the  death  of  either  is  itself  a  revocation  of  the  power.'" 
"Death,"  said  Chief  Justice  Gibson,  "is  clearly  a  revocation,  where 
there  is  not  an  express  stipulation  that  the  submission  shall  sur- 
vive; and  such  a  stipulation  must  be  explicit."*^  So,  the  death 
of  one  of  the  referees  puts  an  end  to  the  power  of  the  survivors, 
notwithstanding  a  provision  that  if  one  of  them  should  not  attend, 
another  should  be  chosen  in  his  place ;  such  provision  reserves  the 
right  of  substitution  to  the  parties,  and  does  not  confer  it  upon 
the  surviving  referees.'^ 

The  death  of  an  arbitrator,  chosen  under  the  local  act,"^^  April  6, 
1870,  P.  L.  948,  after  testimony  is  taken,  but  before  an  award  is 

86  Seibel  v.  Firemen's  Ins.  Co.,  197  Pa.  460;  Gray  v.  Bell,  4  W.  411 ; 
Metz  V.  American  Fire  Ins.  Co.,  79  Pa.  478;  Commercial  Union  Associa- 
tion Co.  V.  Hocking,  115  Pa.  407;  Yost  v.  Dwelling  House  Ins.  Co.,  179 
Pa.  381 ;  Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189  Pa.  255 ; 
Rice  V.  Palatine  Ins.  Co.,  17  Super.  Ct.  261 

87  Commercial  Union  Assurance  Co  v.  Hocking,  115  Pa.  407;  Knipe  v. 
Livingstone,  19  Montg.  17;  Acme  Coal  Co.  v.  Stroud,  s  Lack.  L.  N.  169; 
Norristown  v.  Norristown  Citizens'  Pass.  R.  Co.,  9  C.  C.  102. 

88  Graham  v.  Murray,  20  Dist.  298. 

89  Power  v.  Power,  7  W.  205. 

90  Marseilles  v.  Kenton,  17  Pa.  245. 

91  Bailey  v.  Stewart,  3  W.  &  S.  562. 

92  Potter  V.  Sterrett,  24  Pa.  411. 
92a    See  4  Purd.  notes  p.  4069,  4073. 


314*5         Common  Law  Practice  in  Pennsylvania. 

rendered,  must  necessarily  operate  to  revoke  the  submission  and 
the  proper  course  is  to  apply  to  the  court  for  a  rescission  of  the 
rule.^'  Or  if  the  umpire  declines  to  accept,  or  dies  before  mak- 
ing an  award,  his  refusal  to  act  or  his  death  is,  by  operation  of 
law,  a  revocation  of  the  submission.'* 

On  the  other  hand  a  submission  is  not  revoked  by  the  death  of 
a  party  when  his  executor  appears  and  voluntarily  continues  the 
case  before  the  referee,'^  especially  after  the  parties  have  entered 
on  the  merits  of  the  controversy  before  the  referee.®® 

8.    Abandonme;nt  of  proceedings. 

The  submission  also  terminates  when  the  proceedings  are  aban- 
doned either  by  refusal  to  proceed  or  by  a  vacancy  of  arbitra- 
tors.®^ Of  course  when  a  party  refuses  to  arbitrate,  the  other 
may  take  the  corrtroversy  into  court  for  trial  by  jury.®* 

g.    Of  the  umpire. 

It  is  not  xmusual,  to  submit  a  controversy  to  two  persons,  with 
power  to  chose  an  umpire,  in  case  of  disagreement;®*  in  such 
case,  the  two  arbitrators  may  appoint  the  umpire,  before  they  pro- 
ceed to  act,^°°  without  waiting  for  a  disagreement  ;^°^  this  is  well 
settled,  and  seems  to  be  the  fairest  way  of  choosing  an  umpire.^"" 
In  case  of  disagreement  between  the  arbitrators,  the  umpire 
chosen  by  them  occupies  precisely  the  same  position  as  themselves, 
both  with  respect  to  the  powers  to  be  exercised,  and  the  duties  to 
be  performed ;  he  cannot,  therefore,  proceed,  without  giving  the 

93  Huggins  v.  Neill,  2  Super.  Ct.  103. 

94  Keystone  Construction  Co.  v.  Bethlehem  Constructing  Works  Co., 
9  North.  25. 

95  Grimm  v.  Sarmiento,  2  C.  C.  484. 

96  Ruston  v.  Dunwoody,  i  Binn.  42. 

97  McKenna  v.  I,yle,  155  Pa.  599;  Wolf  v.  Augustine,  181  Pa.  576; 
Dougherty  v.  Shimer,  i  I<uz.  1,.  R.  44. 

98  McQuaide  v.  Pennsylvania  R.  Co.,  6  Dist.  391. 

99  A  submission  to  the  final  decision  and  arbitration  of  two  persons 
named,  and  an  umpire,  if  needful,  confers  on  the  arbitrators  the  power  to 
choose  an  umpire,  in  case  of  disagreement;  it  will  be  presumed,  that  the 
parties  intended  that  the  usual  mode  should  be  followed  in  the  appoint- 
ment.   Smith  V.  Morse,  9  Wall.  76. 

100  McKinistry  v.  Solomons,  2  Johns.  57 ;  $.  c.  13  Johns.  27 ;  Van  Cort- 
landt  V.  Underbill,  17  Johns.  405 ;  Butler  v.  New  York,  i  Hill  489 ;  Day 
V.  Hammond,  57  N.  Y.  485. 

loi    New  York  v.  Butler,  i  Barb.  325. 
102    Wood  v.  Doe,  2  T.  R.  644. 
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parties  an  opportunity  of  examining  their  witnesses  before  him ;  he 
ought  not  to  rely  solely  upon  the  information  of  facts  reported 
by  the  referees.^"^  But,  if  a  party  give  notice  beforehand  of  his 
intention  not  to  attend  at  the  hearing  before  the  umpire,  it  is  a 
waiver  of  the  right  to  notice  of  the  time  and  place  of  hearing ;  the 
umpire  is  not  bound  to  examine  witnesses,  unless  requested.^"* 
Thus,  where  an  umpire  has  been  appointed,  agreeable  to  the  sub- 
mission, and  one  of  the  parties,  during  the  hearing  before  the  um- 
pire, stated  to  one  of  the  referees  that  he  would  not  attend,  under 
the  advice  of  counsel,  and  gave  the  referee  a  written  statement  of 
his  claim,  to  be  laid  before  the  umpire,  which  was  done,  it  was 
held,  that  he  could  not  allege  want  of  notice  as  a  defense  to  an  ac- 
tion on  the  award.^"^  But,  unless  there  be  a  waiver,  the  losing 
party  is  always  entitled  to  a  hearing  before  the  umpire.^""  The 
award,  however,  when  made,  is  exclusively  the  act  of  the  umpire ; 
the  joining  of  one  of  the  original  arbitrators  in  it  is  merely  sur- 
plusage, which  does  not  vitiate.^"' 

If  there  be  a  submission  to  two  who,  in  connection  with  a  third 
who  is  to  be  chosen  by  them,  are  to  hear  and  decide,  the  two  have 
no  power  to  proceed  and  make  an  award  without  choosing  a  third 
arbitrator.^"*  But  if,  after  qualifying,  one  of  the  arbitrators  be^ 
comes  unable  to  attend,  the  other  two  must  proceed  with  the  case ; 
and  if  unable  to  agree  they  can  choose  another.^"' 

a.    Substitution  of  arbitrator. 

If  the  parties  agree  that  another  person  shall  be  substituted  in 
place  of  an  absent  arbitrator,  the  proceedings  are  valid.""  And 
unless  the  record  shows  objection  the  consent  of  the  parties  will  be 
presumed  to  the  appointment  of  an  arbitrator  by  the  court  to  fill 
the  vacancy.^^^ 

103  Falconer  v.  Montgomery,  4  DalL  232;  Passmore  v.  Pettit,  4  Dall. 
271 ;   Day  v.  Hammond,  57  N.  Y.  485. 

104  Graham  v.  Graham,  9  Pa.  254. 
IDS    Graham  v.  Graham,  12  Pa.  128. 

106  Elmendorf  v.  Harris,  23  Wend.  628;    Day  v.  Hammond,  57  N.  Y. 

486. 

107  Boyer  v.  Aurand,  2  W.  74-  And  see  Battey  v.  Button,  13  Johns. 
187;  Quay  V.  Westcott,  60  Pa.  163. 

108  Bayne  v.  Gaylord,  3  W.  301. 

109  Sickel  V.  Keach,  4  Luz.  L.  Ob.  39- 
no    Lattimore  v.  Martin,  Add.  11. 

Ill    Browning  v.  McManus,  1  Wh.  177. 
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10.  Waiver  of  submission.(d) 

What  is  a  waiver  of  a  stipulation  or  agreement  providing  for 
the  submission  of  a  difference  or  dispute  to  arbitration?  A  de- 
murrer filed  to  a  statement  admitting  an  allegation  therein  was 
held  to  be  a  waiver  of  a  clause  providing  for  the  submission  of  a 
disputed  question  to  arbitrators.^^^  On  a  bill  for  an  account  be- 
tween partners  if  it  is  agreed  to  submit  matters  in  dispute  to  ar- 
bitration, and  before  the  award  is  filed,  one  of  the  parties  revokes 
the  submission,  and  after  the  revocation  the  award  is  filed  and 
subsequently  is  stricken  off  and  the  parties  proceed  under  the  bill 
before  an  examiner  and  master,  the  parties  waive  the  submission, 
and  award,  and  the  master  should  decide  the  case  on  its  merits.^"' 
A  party  does  not  waive  his  right  to  arbitrate  by  appearing  in 
court  when  the  case  is  called  for  trial. ^^*  Likewise  a  suit  brought 
by  the  owner  against  the  contractor  and  subsequently  discontinued 
is  not  a  waiver  of  the  arbitration  clause  in  the  building  contract ; 
and  the  bringing  of  such  a  suit  cannot  be  set  up  as  a  defence  in  a 
subsequent  action  against  the  surety  of  the  contractor.^^® 

Ordinarily  the  question  of  waiver  is  one  of  fact  for  the  jury,  but 
not  always.  If  the  facts  are  undisputed,  it  becomes  a  matter  of 
legal  inference.  Waiver  rests  fundamentally  on  the  doctrine  of  es- 
toppel, but  where  the  facts  are  ascertained,  whether  the  doctrine 
applies  or  not  is  for  the  court  to  decide.^^* 

11.  Agreement  to  submit  implies  that  award  shall  follow  the  submis- 

sion. 

An  agreement  that  an  award  shall  be  final  and  conclusive  is 
subject  to  the  implied  condition  that  it  follow  the  submission.  It 
must  be  so  certain  that  it  can  be  enforced  by  execution."^ 

12.  Of  the  award,  (e) 
a.    All  must  unite. 

Where  the  submission  is  to  three  arbitrators,  they  must  all  join 

d    I  Vale  1332. 
e    I  Vale  1354. 

112  Citizens'  Trust  &  Surety  Co.  v.  Howell,  ig  Super.  Ct.  255. 

113  McKenna  v.  Lyie,  155  Pa.  599. 

114  Swope  V.  McComsey,  8  Dist.  373. 

115  Conneaut  Lake  Ag.  Association  v.  Pittsburgh  Surety  Co.,  225  Pa. 
549. 

116  Pittsburgh  Construction  Co.  v.  West  Side  Belt  R.  Co.,  227  Pa.  90; 
Lewis  v.  Carstairs,  S  W.  &  S.  205. 

117  McCracken  v.  Clarke,  31  Pa.  498. 
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in  the  award,  unless  it  be  provided  that  a  majority  may  decide  ;^^' 
but,  if  the  majority  have  power  to  award,  and  one  of  the  arbitra- 
tors, during  the  proceedings,  refuse  to  serve,  because  one  of  the 
parties  had  written  him  a  letter,  the  other  two  may  go  on,  and  de- 
cide the  case.^^^  If,  however,  it  appears  on  the  face  of  the  award, 
that  but  two  of  the  referees  met  and  deliberated  (the  third  being 
sick) ,  the  award  cannot  be  sustained ;"°  it  is  the  right  of  the  par- 
ties to  have  the  benefit  of  the  skill  and  observation  of  the  third 
arbitrator.^^^  If  no  time  be  limited  for  making  an  award,  it  may 
de  done  at  any  time.^^^  If  the  submission  be  by  parol,  a  verbal 
award  is  valid,  unless  otherwise  provided  ;^^^  it  is  not  necessary 
that  the  award  should  be  in  writing,  unless  the  terms  of  the  sub- 
mission appear  to  req_uire  it;^^*  so,  an  award  need  not  be  under 
seal,  unless  required  by  the  submission  ;^^^  but  if  the  submission 
provide  that  the  award  shall  be  under  seal,  an  award  in  writing, 
not  under  seal,  is  void.^^*  A  distinct  sentence,  written  on  the 
margin  of  an  award,  forms  no  part  of  it.^^'  An  agreement  be- 
tween counsel,  out  of  court,  carmot  operate  as  an  award,  for  want 
of  a  submission.^^* 

An  agreement  for  the  sale  of  an  interest  in  a  partnership  pro- 
vided that  the  value  of  the  interest  should  be  determined  by  the 
two  referees  who,  if  unable  to  agree,  should  choose  a  third,  and 
the  finding  of  two  of  them  was  to  be  conclusive.  Their  finding 
was  not  violated  by  the  fact  that  the  third  referee  accepted  the 
valuation  of  the  other  two  with  respect  to  a  portion  of  the  prop- 
erty."^ 

118  Welty  V.  Zentmyer,  4  W.  75;  Green  v.  Miller,  6  Johns.  39;  Cope 
V.  Gilbert,  4  Den.  347;   The  Nineveh,  I  I,ow.  Dec.  400. 

119  Dickerson  v.  Rorke,  30  Pa.  390. 

120  Bartolett  v.  Dixon,  73  Pa.  129. 

121  Backus's  Appeal,  58  Pa.  186. 

122  Nichols  V.  Rensselaer  County  Mutual  Insurance  Co.,  22  Wend.  125. 

123  Valentine  v.  Valentine,  2  Barb.  Ch.  430;  Dietrick  v.  Richley,  2  Hill 
271. 

124  McManus  v.  McCuUoch,  6  W.  360.  But  a  parol  award  is  void,  ex- 
cept in  a  case  in  which  a  parol  submission  would  have  been  good,  though 
agreed  to  by  the  parties.    French  v.  New,  28  N.  Y.  147. 

125  Owens  V.  Boerum,  23  Barb.  187. 

126  Stanton  v.  Henry,  11  Johns.  133;  Rea  v.  Gibbons,  7  S.  &  R.  204. 

127  Piatt  V.  Smith,  14  Johns.  368.    And  see  Fobes  v.  Backus,  i  Grant 

393- 

128  Weichardt  v.  Hook,  83  Pa.  434;  Stokely  v.  Robinson,  34  Pa.  3i7- 
139    Ralston  v.  Ihmsen,  24  Pa.  588. 
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b.    Must  decide  the  whole  matter. 

The  award  must  in  all  things  be  final  and  dispose  conclusively 
of  all  the  matters  contained  in  the  submission.^^"  "An  award  at 
the  common  law,"  says  Justice  Clark,  *'is  in  the  nature  of  a  judg- 
ment, and  ought  to  be  wholly  decisive ;  'for  if  it  doth  not  deter- 
mine the  matter  it  becomes  the  cause  of  a  new  controversy.'  ""^ 
An  award,  however,  may  be  made  in  the  alternative  ;"^  and  may 
impose  conditions.  Thus  an  award  providing  for  dividing  money 
when  collected  is  good,  and  the  court  can  control  the  execution  in 
order  to  secure  compliance  with  its  terms.^'^  So  in  ejectment  to 
enforce  the  payment  of  the  purchase-money,  a  referee  may  make 
a  report  in  the  nature  of  a  conditional  verdict  directing  a  sale  on 
failure  to  comply  with  the  terms.^'*  An  award  must  be  enforce- 
able by  execution.^^* 

As  a  general  rule,  an  award  which  does  not  follow  the  submis- 
sion, is  invalid  ;^**  but  it  is  not  void,  merely  because  not  co-exten- 
sive with  the  submission,  unless  it  appear  that  the  points  not  de- 
cided "were  actually  in  controversy.^^'  And  where,  from  the  com- 
mencement and  conclusion  of  an  award,  it  appears  that  it  was 
made  concerning  the  matters  submitted,  it  will  be  presumed  that 
a  particular  claim,  not  mentioned  therein,  was  considered  by  the 
arbitrators  and  rejected.^'*  An  award  will  be  upheld,  after  ver- 
dict, in  a  suit  upon  the  arbitration-bond,  if  it  might  be  good,  under 
any  supposable  state  of  facts.^^'  An  award  may  be  good  in  part, 
and  void  as  to  the  residue  ;^*°  where  the  part  which  is  bad,  is  not 

130  Hamilton  v.  Hart,  125  Pa.  142;  Sutton  v.  Horn  7,  S.  &  R.  228; 
Johnston  v.  Brackbill,  i  P.  &  W.  364.  See  Odenwelder  v.  Odenwelder,  i 
Wh.  108. 

131  Connor  v.  Simpson,  104  Pa.  440,  443. 

132  Brack  v.  Lawton,  210  Pa.  195. 
Contra, — Connor  v.  Simpson,  104  Pa.  440. 

133  Wilson  V.  Brown,  82  Pa.  437. 

134  Barde  v.  Wilson,  3  Yeates  149. 
13s    Coleman  v.  Lukens,  4  Wh.  347. 

136  Howard  v.  Pollock,  i  Yeates  509;  Allen  v.  Galpin,  9  Barb.  246; 
Bayne  v.  Gaylord,  3  W.  301;  Johnston  v.  Brackbill,  i  P.  &  W.  364;  Hol- 
gate  V.  Chase,  7  Luz.  L.  R.  178. 

137  Van  Allen  v.  Ambler,  14  Johns.  96 ;  Hewitt  v.  Furman,  16  S.  &  R. 

135. 

138  Morewood  v.  Jewett,  2  Rob.  496;  s.  c.  2  Alb.  L.  J.  69. 

139  Hewitt  V.  Furman,  16  S.  &  R.  I3S-  And  see  Case  v.  Ferris,  2  Hill 
75 ;  Kingston  v.  Kincaid,  i  W.  C.  C.  448. 

140  South  V.  South,  70  Pa.  195. 
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so  connected  with  the  rest  as  to  aflfect  the  justice  of  the  case,  it  is 
void  only  pro  tanto  ;"^  if,  however,  the  bad  part  of  the  award  be 
so  connected  with  the  rest  as  to  affect  the  justice  of  the  case,  it  is 
void  in  toto.^*^  , 

On  the  other  hand  an  award  is  void  which  disposes  of  only  part 
of  the  subject  matter  of  the  submission,  and  is  no  bar  to  an  action 
at  law.^*^  An  award  is  also  bad  if  its  effect  would  be  to  divest 
the  title  to  the  land  in  controversy  without  a  conveyance  which 
is  not  directed.^" 

c.    An  arbitrator's  power  is  ended  on  delivery  of  award. 

"While  in  some  cases  the  action  of  an  arbitrator  in  correcting 
a  clear  error  appearing  on  the  face  of  his  finding  has  been  sus- 
tained, the  general  rule  is  that  an  arbitrator  having  once  com- 
pletely exercised  his  authority  by  making  his  award,  his  power  is 
at  an  end.  He  cannot  correct  mistakes  in  his  award  or  alter  it  to 
conform  with  his  changed  views."^*^  Thus  he  cannot  after  de- 
livering an  award  to  the  parties  make  a  second  award  for  the  pur- 
pose of  correcting  a  mistake  in  the  first,  caused  by  entering  twice 
under  different  headings  the  same  item  of  credit.^*'  When  an 
arbitrator  has  made  and  delivered  his  award,  the  specified  power 
conferred  upon  him  ends,  but  his  award  must  be  final,  complete, 
and  co-extensive  with  the  terms  of  the  submission.  If  the  arbi- 
trator through  a  mistake  fails  to  consider  and  decide  part  of  the 
dispute  submitted  to  him,  the  award  is  invalid  because  incomplete, 
and  may  be  thus  declared  by  the  court  in  an  action  founded  on  the 
award.  But  though  the  award  is  invalid,  the  agreement  is  still  in 
force,  and  it  is  competent  for  the  arbitrator  to  give  written  notice 
to  the  parties  of  the  time  and  place  of  a  future  meeting,  and  to 
finish  his  work  by  making  a  complete  award,  which  can  be  en- 
forced.^*^ 

141  Martin  v.  Williams,  13  Johns.  264;  Bacon  v.  Wilber,  i  Cow.  117; 
Cox  V.  Jaggert,  2  Cow.  638;  Stanley  v.  Chappel,  8  Cow.  235;  McBride  v. 
Hagen,  i  Wend.  326 ;  Doke  v.  James,  4  N.  Y.  567. 

142  Brown  v.  Hankerson,  3  Cow.  70;  Lyle  v.  Rodgers,  5  Wh.  394;  De 
Groot  V.  United  States,  S  Wall.  419. 

143  Thomas  v.  Heger,  11  Montg.  106. 

144  Miller  v.  Moore,  7  S.  &  R.  164. 

14s  Fell,  J.,  Hartley  v.  Henderson,  189  Pa.  377,  282. 

146  Ibid. 

147  Frederick  v.  Margwarth,  221  Pa.  418;  Hamilton  v.  Hart,  125  Pa. 
142. 
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d.    Award  must  be  certain  and  final. 

An  award  must  be  certain  and  final.***  Says  Justice  Brown: 
"The  very  essence  of  awards  is  certainty.  They  are  to  put  an 
end  to  controversy  between  the  parties  and  are  to  be  certain  and 
final."**^  It  is  sufficient,  however,  that  it  be  certain  to  a  common 
intent.*^"  Thus,  an  award  that  the  defendant  pay  to  the  execu- 
tors of  A.,  a  certain  simi  of  money,  is  sufficiently  certain  ;*^*  so  is 
an  award  of  a  sum  of  money,  and  of  several  judgments,  the 
amounts  and  dates  of  which  are  mentioned,  together  with  inter- 
est ;*^^  so  is  an  award  of  the  return  of  certain  tools,  in  the  order  in 
which  the  party  received  them  ;*'*  and  so,  also,  an  award  in  favor 
of  the  plaintiff  in  ejectment,  "agreeable  to  the  decision  of  the 
board  of  property,"  is  sufficiently  certain;*'*  and  where  a  question 
pf  boimdary  is  referred,  an  award  in  favor  of  the  plaintiff,  "by 
running  a  line,"  particularly  described,  is  good.*^'  But  an  award 
of  a  certain  sum,  to  be  paid  to  the  plaintiff,  when  he  shall  make  a 
deed  to  the  heirs  of  A.,  for  two  acres  and  a  half  of  land,  without 
describing  it,  is  void  for  uncertainty  ;*°*  so  is  an  award  that  the 
party  shall  give  security  for  certain  sums  of  money  to  A.,  or  his 
agent,  if  required  ;*^^  so  is  an  award  of  a  certain  sum,  "deducting 
an  unsettled  account  of  the  plaintiff  against  the  defendant;"*'' 
and  so,  also,  is  an  award  of  a  certain  sum  of  money,  "it  being  un- 

148  Gonsales  v.  Deavens,  2  Yeates  539;  Spalding  v.  Irish,  4  S.  &  R. 
322;  Gratz  V.  Gratz,  4  R.  411 ;  Semple  v.  Hutchinson,  4  Phila.  249. 

149  Real  Estate  Title  Ins.  &  Trust  Co.  v.  McNichol,  217  Pa.  54s,  547, 
citing  Spaulding  v.  Irish,  4  S.  &  R.  322;  Zerger  v.  Sailer,  6  Binn.  24. 

150  Wood  V.  Earl,  5  R.  44.  See  this  case,  as  to  what  is  such  certainty 
to  a  common  intent.  An  award  of  a  certain  sum  "in  furniture,"  is  void 
for  uncertainty.    Ramler  v.  Brotherline,  I  Pears.  462. 

151  Grier  v.  Grier,  i  Dall.  173.  The  sum  for  which  judgment  is  to  be 
entered  must  be  expressly  mentioned  or  reference  made  to  something  ex- 
trinsic, by  which  it  may  be  ascertained.  Burkholder  v.  McFerran,  3  S.  & 
R.  421. 

152  White  V.  Jones,  8  S.  &  R.  349. 

153  McCuUoch  V.  Guetner,  5  Sm.  L.  144. 

154  Santee  v.  Keister,  6  Binn.  36. 

155  Massey  v.  Thomas,  6  Binn.  333. 

156  Muray  v.  Bruner,  6  S.  &  R.  276.  And  see  Williams  v.  Landon,  14 
S.  &  R.  338. 

157  Bamet  v.  Gilson,  3  S.  &  R.  34o;  s.  p.  Sicard  v.  Peterson,  3  S.  & 
R.  468. 

158  Zerger  v.  Sailer,  6  Binn.  24.  An  award  of  $1,000,  without  saying  in 
favor  of  which  party,  is  void.    Bowen  v.  Matteson,  i  Luz.  I<.  R.  45. 
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derstood  that  the  plaintiff  shall,  if  he  has  not  already  done  so, 
give  up  possession  of  the  lot  leased  from  the  defendant."^'"  An 
award  which  is  indefinite  and  uncertain  cannot  be  enforced  by  ac- 
tion ;^®°  and  a  patent  ambiguity  in  an  award  cannot  be  obviated  by 
proof  of  the  meaning  of  the  referees.^°^  An  award  which  leaves 
nothing  to  be  done,  except  mere  ministerial  acts,  is  sufficiently 
certain  and  final  ;^'^  and  it  is  none  the  less  final,  because  it  provides 
that  should  any  errors  be  found  in  the  calculation,  the  plaintiff  is 
to  refund  the  amount.^"^  If  the  award  is  conditional  on  one  of 
the  parties  paying  a  certain  sum  of  money  within  a  prescribed 
period  of  time,  a  tender  after  that  time  will  be  too  late.^°*  But  if 
the  arbitrators,  without  authority,  attempt  to  impose  a  condition, 
upon  the  payment  of  the  sum  awarded,  this  does  not  invalidate 
the  award,  but  the  condition  is  simply  void.^®^ 

e.    Otherwise  it  is  void. 

An  award  under  a  prospective  submission,  which  is  not  final 
and  complete  as  to  all  matters  included  in  the  submission  is  void,"^ 
and  is  not  admissible  even  as  an  account  stated.^'^  And  if  the 
contract  provides  that  the  decision  of  the  defendant's  engineer 
shall  be  final  and  conclusive  as  to  the  efficiency  of  the  work  and 
quality  of  the  materials,  the  defendant  cannot  in  a  suit  to  recover 
an  installment,  go  behind  the  engineer's  certificate.^^'    And  if  a 

159  Sutphin  v.  Peters,  District  Court,  Phila.,  23  Sept.,  1848.  Excep- 
tions to  the  award  of  referees.  Per  curiam.  The  award  finds  in  favor  of 
the  plaintiff  a  certain  sum,  and  then  adds :  "It  being  understood  that  the 
plaintiff  shall,  if  he  has  not  already  done  so,  give  up  possession  of  the  lot 
leased  from  defendant,  to  him  or  the  purchaser  thereof."  This  award  is 
clearly  uncertain  and  bad.  It  does  not  state  what  is  to  be  given  up,  nor 
whether  the  plaintiff  is  the  person  to  receive  possession,  or  a  purchaser 
from  him.  How  could  execution  issue  on  such  an  award?  The  case  of 
Sicard  v.  Peterson,  3  S.  &  R.  468,  is  exactly  this  case,  and  it  is  sustained 
by  other  cases  falling  within  the  same  principle.  Williams  v.  Landon,  14 
S.  &  R.  238;  Henness  v.  Meyer,  4  Wh.  358.    Award  set  aside. 

160  Etnier  v.  ghope,  43  Pa.  no;  Stanley  v.  Southwood,  45  Pa.  189; 
Hosie  v.  Gray,  ^\  Pa.  202. 

161  Stanley  v.  Southwood,  S  Leg.  &  Ins.  Rep.  4. 

162  Owens  v.  Boerum,  23  Barb.  187. 

163  McKinstry  v.  Solomons,  2  Johns.  57. 

164  Maxson's  Apeal,  75  Pa.  176. 

i6s  New  York  v.  Butler,  i  Barb.  325- 

166  Hamilton  v.  Hart,  23  W.  N.  C.  480,  S67. 

167  Kann  v.  Bennett,  234  Pa.  12. 

168  Malone  v.  Philadelphia,  147  Pa.  416,  34  L-  I.  230. 
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superintendant's  certificate  is  withheld,  not  because  the  work  was 
not  well  done,  but  on  the  order  of  his  employer,  the  builder  may 
recover  without  the  certificate.^^®  If  an  engineer  is  employed  by 
the  defendant  he  is  not  thereby  committed  to  the  consequences  of 
his  misconduct  while  acting  as  arbiter  for  both  parties.^'" 

In  many  of  the  cases  the  finality  of  the  award  turns  on  the  con- 
struction of  the  agreement  of  submission.  Of  course  the  arbitra- 
tors must  act  in  good  faith,  and  therefore  on  proof  of  collusion  or 
fraud  an  award  is  not  conclusive  and  can  be  set  aside.^^'^ 

In  Connor  v.  Simpson^''^  the  contract  provided  that  under  some 
circumstances,  a  fixed  percentage  of  the  consideration  should  be 
forfeited  as  liquidated  damages.  As  the  arbitrator  was  not  a 
lawyer,  and  did  not  wish  to  pass  on  a  legal  question,  he  foimd  in 
the  alternative  two  different  sums  determined  by  the  construction 
put  on  the  contract  whether  it  provided  for  a  penalty  or  liquidated 
damages.  The  award  was  held  bad  for  uncertainty,  and  that  it 
was  the  arbitrator's  duty  to  decide  every  question  embraced  in  the 
submission  whether  of  law  or  fact. 

f.  Conclusive  awards. 

An  award  of  arbitrators,  under  a  submission  at  common  law, 
fixing  a  boundary  line  between  the  parties,  is  conclusive  ;^^'  an 
award  is  conclusive  of  the  controversy  and  has  the  effect  of 
changing  the  right  to  the  money  or  property  claimed,  in  the  same 
manner  as  a  judgment.^'*  And  if  an  agreement  be  made  between 
the  parties  that  a  named  referee  shall  be  appointed  and  that  his 
award  shall  be  conclusive  with  no  appeal,  in  the  absence  of  fraud, 
a  judgment  on  the  award  will  be  considered  conclusive  and  will 
not  be  stricken  off.^'^ 

g.  How  award  may  be  enforced. 

An  award  at  common  law  is  enforceable  by  action.^^'  But  an 
award  which  is  indefinite  and  uncertain  cannot  be  enforced  by  ac- 

169  Whelen  v.  Boyd,  114  Pa.  228. 

170  Gonder  v.  Berlin  Branch  R.,  171  Pa.  492. 

171  See  Lucas  Coal  Co.  v.  Del.  &  Hudson  Canal  Co.,  148  Pa.  227;  Ma- 
lone  V.  Phila.  &  Reading  R.  Co.,  157  Pa.  430;   i  Vale  1316. 

172  104  Pa.  440. 

173  Davis  V.  Havard,  15  S.  &  R.  165;  Bowen  v.  Cooper,  7  W.  311; 
Carr  v.  Wolford,  2  Am.  L.  Reg.  181 ;  Armstrong  v.  Hall,  15  Pa.  23. 

174  Merrick's  Estate,  5  W.  &  S.  9. 

175  Astwood  V.  Wanamaker,  26  Super.  Ct.  591. 

176  The  law  implies  an  agreement  to  abide  the  result  of  an  arbitra- 
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tion.^^'  Thus  an  award  is  invalid  because  of  uncertainty,  which 
does  not  clearly  define  the  property  and  subject  matter/'*  or 
clearly  specify  the  exact  sum  of  money  awarded,^'*  or  the  party 
in  whose  favor  it  is  made.^^" 

If  a  building  contract  provides  that  two  arbitrators  named 
therein  shall  determine  all  questions  arising  under  the  contract, 
and  that  no  action  shall  be  sustained  by  either  party  until  the  ar- 
bitrators shall  have  certified  that  there  is  a  cause  of  action,  one  of 
the  parties,  who  has  been  properly  notified  of  the  time  and  place 
of  meeting  of  the  arbitrators  to  hear  and  consider  the  matters  in 
dispute  cannot  after  failing  to  appear  before  the  arbitrators,  raise 
questions  in  an  action  of  assumpsit  to  enforce  the  award,  which 
he  might  have  presented  to  the  arbitrators,  or  rtopen,  in  an  ac- 
tion on  the  award,  questions  on  which  they  were  authorized  to 
pass,  and  did  so  in  making  up  their  award.^*^ 

And  when  the  parties  to  a  contract  by  written  agreement  have 
thus  submitted  their  diflferences  to  arbitrators  for  a  final  and  con- 
clusive award,  the  courts,  unless  there  be  fraud  and  misbehavior, 
will  not  inquire  whether  the  award  was  warranted  by  the  evidence 
or  not.^'^  If,  under  the  terms  of  an  insurance  policy,  the  amount 
of  the  loss  is  to  be  submitted  to  arbitrators,  chosen  by  the  parties, 
the  legal  presumption  is  that,  in  making  their  award,  they  have 
done  their  duty.  This  presumption  can  only  be  rebutted  by  clear 
evidence  of  fraud,  misconduct  or  mistake.^'*  And  if  no  fraud  is 
shown  the  parties  are  bound  by  the  award  of  an  engineer,  desig- 
nated by  the  agreement  as  the  agreement  as  the  final  arbitrator, 
even  though  he  was  ignorant  of  the  facts  on  which  his  award  was 
based.^**    If  he  fraudulently  injure  a  party,  the  latter's  remedy 

tion,  from  the  fact  of  submission.  Smith  v.  Morse,  9  Wall.  76 ;  McManus 
V.  McCulloch,  6  W.  360;  Wilson  v.  Getty;  57  Pa.  266. 

177  Etnier  v.  Shope,  43  Pa.  no;   Stanley  v.  Southwood,  45  Pa.  189. 

178  Gratz  V.  Gratz,  4  R.  311;  Etnier  v.  Shope,  43  Pa.  no. 

179  Stanley  V.  Southwood,  45  Pa.  189 ;  Connor  v.  Simpson,  104  Pa.  440; 
Ramler  v.  Brotherline,  i  Pears,  462;  Koch  v.  Davis,  2  Law  Times  (N. 
S.)  80. 

180  Bowen  v.  Mattison,  i  Luz.  I,.  R.  45. 

181  Gowen  v.  Pierson,  166  Pa.  258. 

182  McCune  v.  Lytle,  197  Pa.  404. 

183  Henry  v.  Lehigh  Valley  Coal  Co.,  215  Pa.  448. 

184  Reilly's  Estate,  6  North.  389. 
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is  against  the  arbitrator  and  not  against  the  opposite  party  to  the 
contract  unless  there  was  collusion  between  them.^^^ 

h.    When  it  cannot  be. ' 

When  the  parties  have  professed  to  proceed  under  the  statute, 
and  the  award  is  invalid  for  want  of  an  observance  of  its  provisions, 
it  cannot  be  enforced  by  action,  as  one  at  common  law ;  this  would 
deprive  the  defendant  of  the  benefit,  which  he  plainly  intended  to 
secure  to  himself,  of  excepting  to  the  award,  and  having  it  set 
aside  for  a  plain  mistake  either  of  fact  or  law.^**  An  action  will 
lie  on  an  arbitration-bond,  though  the  award  was  made  in  a  suit 
before  a  justice,  for  a  sum  beyond  his  jurisdiction,  which  has  been 
reversed  on  certiorari.^*'  In  an  action  upon  an  award,  the  de- 
fendant cannot  give  evidence,  not  produced  before  the  arbitrators, 
to  show  that  the  plaintiff  had  no  merits.^**  The  submission  and 
award  themselves  are  prima  facie  evidence  to  support  the  declara- 
tion.^*' As  an  arbitration  not  within  the  provisions  of  the  statute 
is  deemed  a  reference  at  common' law  and  is  final,  the  party's  only 
remedy  is  by  action  for  fraud,  acident  or  mistake.^'"  But  the 
misconduct  of  the  arbitrators  and  of  the  opposite  party,  is  a  good 
defense  ;^°^  and  if  it  appear  on  the  face  of  the  declaration,  that 
the  arbitrators  exceeded  their  powers,  the  objection  may  be  taken 
by  demurrer.^'^ 

i.    Award  can  be  impeached  for  fraud. 

"The  award,  like  a  judgment,; may  undoubtedly  be  impeached 
for  fraud  which  avoids  all  judicial  acts.  The  fraud,  however, 
must  be  actual  and  intentional,  and  not  constructive,  such  as  flows 
from  an  erroneous  or  unjust  judgment.  Partiality  and  some  im- 
proper conduct  of  the  arbitrator  in  making  the  award  will  not  im- 

185  Citizens'  Trust  &  Surety  Co.  v.  Howell,  19  Super.  Ct.  255.  See 
also  Church  v.  Finn,  1  Lack.  L.  N.  113. 

186  Benjamin  v.  Benjamin,  5  W.  &  S.  562.  An  action  of  debt  upon  an 
av^ard  can  only  be  sustained,  where  the  submission  and  award  are  at  com- 
mon law.    Ivockwood  v.  Deming,  i  Pitts.  212. 

187  Slocum  V.  Taylor,  8  S.  &  R.  399. 

188  EUmaker  v.  Buckley,  16  S.  &  R.  72;  Neal  v.  Shields,  2  P.  &  W.  300. 

189  Hume  V.  Hume,  3  Pa.  144;  Lobb  v.  Lobb,  26  Pa.  327. 

igo  McCune  v.  Lytle,  197  Pa.  404;  White  v.  Shriver,  2  W.  471 ;  March 
V.  Lukens,  14  Dist.  733,  reversed  on  other  grounds  in  214  Pa.  206;  Mc- 
Manus  v.  McCulIoch,  6  W.  357.    But  see  Speer  v.  Bidwell,  44  Pa.  23. 

191  Speer  v.  Bidwell,  44  Pa.  23. 

192  Young  V.  Shook,  4  R.  299. 
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peach  it  unless  the  party  benefited  thereby  be  implicated  in  the 
raisconduct.^^^  The  award  of  a  referee  to  whom  questions  of 
law  and  fact  are  submitted  cannot  be  impeached  and  avoided  un- 
less by  proof  of  mistake  or  accident,  by  which  he  was  deceived  or 
misled  so  that  in  fact  the  award  is  not  the  result  of  his  own  judg- 
ment. A  mistake  in  drawing  conclusions  from  evidence,  or 
adopting  erroneous  rules  of  law  does  not  avoid  the  award.^'* 
Loose  and  general  all^ations  of  fraud  without  stating  the  facts 
which  constitute  the  fraud  are  not  sufficient.^^^  Even  when  an 
account  is  sought  on  the  ground  of  fraud  it  is  not  sufficient  to  make 
such  a  charge  in  general  terms,  but  it  must  be  pointed  and  state 
particular  acts  of  fraud."^'^ 

j.    When  equity  affords  relief. 

Sometimes  relief  from  a  common  law  award  may  be  ob- 
tained in  equity,  and  a  party  may  maintain  a  bill  in  equity  to  set 
aside  an  award  on  the  ground  of  fraud.^'^  But  a  bill  in  equity  to 
set  aside  an  award  on  the  ground  that  the  arbitrators  had  not 
given  the  complainant  notice  of  their  meeting  and  an  opportunity 
to  defend  was  properly  dismissed,  since  the  complainant  could 
set  up  want  of  notice  as  a  defence  in  an  action  on  the  award,  and 
had  therefore  an  adequate  remedy  at  law.^*^  Nor  will  the  spe- 
cific performance  of  an  award  be  decreed  where  there  are  conflict- 
ing equities.^^^  To  sustain  a  bill  to  set  aside  an  award  on  the 
ground  of  fraud  it  is  essential  to  aver  and  prove  that  the  party 
benefited  by  the  award  participated  in  the  fraud  charged;  evi- 
dence that  the  arbitrator  was  partial  and  unfair  and  knowingly 
made  an  improper  recision  is  insufficient  for  that  purpose  without 
evidence  that  the  party  benefited  colluded  with  the  arbitrators, 
or  practiced  a  fraud  to  procure  the  award.^°" 

193  Braddick  v.  Thompson,  8  East  334. 

194  Boston  Water  Power  Co.  v.  Gray,  6  Metcalf  131. 
19s    Bainbridge  v.  Moss,  The  Jurist  N.  S.,  3  Pt.  i,  58. 

196  Mercur,  C.  J.,  Hostetter  v.  City  of  Pittsburgh,  107  Pa.  419,  435; 
Bright.  Eq.  Juris.  57;  Bisp.  Eq.  217;  Clark  v.  White,  12  Peters  178; 
Marr's  Appeal,  78  Pa.  66. 

197  Hartupee  v.  City  of  Pittsburgh,  131  Pa.  535 ;  March  v.  Lukens,  14 
Dist.  733.  See  Chambers  v.  McKee,  185  Pa.  105 ;  North  Braddock  Borough 
V.  Corey,  205  Pa.  35. 

198  North  Braddock  Borough  v.  Corey,  205  Pa.  35. 

199  Backus'  Appeal,  58  Pa.  186. 

200  Hartupee  v.  City  of  Pittsburgh,  131  Pa.  535. 
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II.  Statntoiy  Submission. 

13.    Statutory  submission  out  of  court. 

The  act  of  1836  provides,  that  it  shall  be  lawful  for  all  per- 
sons^°^  desirous  to  end  by  arbitration,  any  controversy,  suit  or 
quarrel,  except  such  as  respects  the  title  to  real  estate,  to  agree,  in 
writing,  that  there  submission  of  the  same  to  the  award  or  um- 
pirage of  any  person  or  persons,  shall  be  made  a  rule  of  any  court 
of  record  of  this  commonwealth,  having  jurisdiction,  which  the 
parties  shall  choose,  and  they  shall  insert  such  their  agreement  in 
their  submission,  or  the  condition  of  the  bond  or  promise,  whereby 
they  may  oblige  themselves,  respectively,  to  submit  to  the  award 
or  umpirage  of  any  person  or  persons.  And  when  any  agree- 
ment shall  be  made  as  aforesaid,  and  inserted  in  the  submission 
or  promise,  or  condition  of  the  respective  bond,  the  same  shall, 
upon  producing  an  affidavit  thereof,  made  by  the  witnesses; 
thereto,  or  any  one  of  them,  in  the  court  of  which  the  same  is 
agreed  to  be  made  a  rule,  and  filing  the  said  affidavit  in  court,  be 
entered  of  record  in  such  court;  and  a  rule  shall,  thereupon,  be 
made  by  the  said  court,  that  the  parties  shall  submit  to,  and  finally 
be  concluded  by,  the  arbitration  or  umpirage,  which  shall  be  made 
pursuant  to  such  submission."'*'' 

a.    English  practice. 

"In  England,  notwithstanding  the  rule  purports  to  be  an  order 
of  court,  whereby  matters  in  dispute  are  referred  to  the  final  deter- 
mination of  the  arbitrators,  yet  the  authority  of  the  arbitrators  is 
regarded  as  derived  from  the  submission  of  the  parties  and  not  un- 
der the  order  of  court.  *  *  While  with  us  the  consent  of  the  parties 
is  essential  to  the  making  of  the  order,  when  once  made,  the  order 
exists  proprio  vigore,  and  when  the  subject  matter  of  the  case  is  re- 
ferred by  the  court,  the  tribunal  thus  constituted  takes  cognizance 
of  the  matter  referred  under  the  authority  of  the  court.  For  the 
time  being,  the  controversy  is  withdrawn  from  the  court,  and  this 
necessarily  operates  as  a  stay  of  proceedings  therein.  And  when 
the  award  is  returned,  unless  it  can  be  impeached  for  just  cause, 
judgment  thereon  follows  of  course,  as  a  judgment  of  the  court 

201  The  voluntary  arbitration  laws  were  extended  to  the  inspectors  of 
the  penitentiaries  by  the  act  of  la  April,  1848,  P.  L.  428,  i  Purd.  §9,  p.  345. 

202  Act  16  June,  1836,  §§i,  2,  i  Purd.  §§2,  3,  pp.  342,  343.    These" pro- 
visions are  taken  from  the  statute  of  9  &  10  Wm.  III.,  c.  15,  §1. 
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follows  upon  any  other  matter  legally  ascertained  by  it  or  through 
the  agency  of  its  officers."^"' 

b.  Form  of  submission. 

"Technical  words,"  says  Justice  Fell,^°*  "are  not  required  to 
make  a  binding  reference,  and  the  form  of  submission  is  not  im- 
portant if  it  closely  appears  that  the  intent  was  to  submit  differ- 
ences to  arbitration,  and  abide  by  the  award.  An  agreement  to 
submit  to  arbitration  may  carry  with  it  by  implication  the  further 
agreement  to  abide  by  the  award.  "The  very  act  of  submission,' 
it  was  said  in  McManus  v.  McCulloch,^°°  implies  a  promise  by  the 
party  to  abide  by  the  determination  of  the  person  to  whom  the 
matter  is  referred.'  That  the  award  should  be  final  was  the  very 
purpose  of  the  reference.  It  was  to  prevent  all  disputes  and  liti- 
gation. If  not  final,  it  would  prevent  nothing  and  would  be  the 
beginning  and  not  the  end  of  the  litigation." 

c.  What  matters  can  be  submitted. (f) 

In  general  all  civil  suits  except  those  which  cannot  be  en- 
forced may  be  arbitrated  f°^  a  trespass  suit  for  personal  injury  f'' 
an  action  for  malicious  prosecution  f°^  also  a  criminal  prosecution 
for  assult  and  battery  f°^  and  a  suit  before  a  justice  in  which  the 
demand  exceeds  $5.33.^^"  On  the  other  hand  a  suit  in  equity  can- 
not be  referred,^^^  though  it  has  been  held  that  the  submission  of 
a  pending  suit  in  equity  will  be  treated  as  an  amicable  reference 
to  a  master  f^^  likewise  a  submission  in  ejectment  without  appeal, 
by  an  attorney  without  his  client's  knowledge  is  not  binding.^^^ 

f    I  Vale  1300. 

203  Sterrett,  J.,  Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  187  Pa.  487,  492; 
Williams  v.  Craig,  l  Dall.  314;   Tyson  v.  Robinson,  3  Ired.  333. 

204  Somerset  Borough  v.  Ott,  207  Pa.  539,  542. 

205  6  W.  357- 

206  Pennington  v.  Bowman,  10  W.  283 ;   Kauffman  v.  Meyer,  6  W.  134- 

207  Findlay  v.  Philadelphia,  217  Pa.  330;  Ansley  v.  City  of  Scranton, 
218  Pa.  131;  Milton  v.  Philadelphia,  229  Pa.  174.  See  Bordon  v.  Phila. 
&  Reading  R.  Co.,  141  Pa.  484- 

208  Lipowicz  V.  Jervis,  209  Pa.  315. 

209  Noble  V.  Peebles,  13  S.  &  R.  319. 

210  Frey  v.  Lilly,  6  North.  89. 

211  Cotton  V.  Babcock,  64  Pa.  462;   Murr  v.  Lindsay,  7  Lane.  L.  Rev. 

299. 

212  Danville,  Hazleton  &  Wilkes-Barre  R.  Co.'s  Appeal,  81 J4  Pa.  326. 

213  Lew  V.  Nolan,  8  Dist.  531.    "If  the  question  was  one  of  boundary. 
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Separate  and  distinct  matters  between  the  plaintiff  and  the  de- 
fendant may  be  referred  to  the  same  person  and  included  in  a 
submission  of  the  pending  action.^^*  A  separate  rule  also  may  be 
taken  in  one  of  them  in  which  an  award  may  be  made.^^"  But  a 
reference  of  all  matters  in  controversy  is  restricted  to  the  particu- 
lar claims  recited  in  the  agreement.''^^ 

d.    What  persons  or  parties  may  enter  into  a  submission. 

Mimicipal  corporations  possess  the  inherent  power  to  submit 
disputed  claims  to  arbitration  by  referees  and  are  as  much  bound 
thereby  as  natural  persons.^"  But  if  an  arbitration  clause  in  a 
municipal  contract  makes  the  decision  of  the  engineer  final  and 
the  contractors  fully  perform  their  part,  though  there  may  be  a 
defect  not  due  to  any  fault  of  theirs,  the  municipality  cannot  shel- 
ter itself  behind  the  arbitration  clause. ^^*  And  if  by  the  terms 
of  a  public  contract  a  department  of  the  municipal  government  is 
made  the  arbitrator  on  all  questions  arising  from  it,  its  decision  is 
binding  on  the  municipality."^* 

Parties  acting  in  a  fiduciary  capacity  may  agree  to  a  reference.""" 
An  executor  or  administrator  has  power  to  submit  to  arbitration 
the  determination  of  matters  pertaining  to  the  settlement  of  the 
estate;""^  also  a  trustee  a  question  of  boundary."""  But  a  hus- 
band has  no  power  to  submit  a  controversy  concerning  his  wife's 
land  ;""*  nor  can  the  counsel  for  one  of  two  defendants  submit  the 
suit  to  arbitration  without  consent  of  the  other.""*     Nor  can  a 

and  nothing  more,  such  submission  would  bind  the  client"    Frazer,  J., 
Ibid.,  citing  Sargeant  v.  Clark,  io8  Pa.  588. 

214  Henderson  v.  Walker,  2  Grant  36;  Remington  v.  Morris,  2  Grant 
457- 

215  Todd  V.  Rough,  10  S.  &  R.  18. 

216  Scott  V.  Barnes,  7  Pa.  134. 

217  Smith  V.  Wilkinsburgh  Borough,  172  Pa.  121.  See  also  Spring 
Brook  Water  Supply  Co.  v.  Pittston,  10  Kulp  406. 

218  Harlow  v.  Borough  of  Homestead,  194  Pa.  57. 

219  Smith  V.  Philadelphia,  36  L,.  I.  277. 

220  See  Chap.  24,  §16,  Vol.  2,  p.  954. 

221  Christy  v.  Christy,  176  Pa.  421 ;    Peters'  Appeal,  38  Pa.  239. 

222  Brower  v.  Osterhout,  7  W.  S.  344;  Hume  v.  Hume,  3  Pa.  114. 
And  see  also  Lynch  v.  North,  14  W.  N.  C.  437,  and  Campbell  v.  Fayette 
County,  127  Pa.  86. 

223  Miller  v.  Moore,  7  R.  &  S.  164.  But  see  Strawbridge  v.  Funstone, 
I  W.  &  S.  S17. 

224  Stickle  V.  Miley,  i  York  18. 
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court  authorize  an  auditor,  appointed  to  distribute  a  fund,  to  pass 
on  the  validity  of  a  claim  before  a  reference  in  another  proceed- 
ing.''^'' And  an  authority  to  the  accounting  warden  of  a  church 
to  settle  a  claim  is,  at  most,  a  revocable  power  of  attorney  and 
not  a  submission  to  arbitration.^^* 

14.  When  submission  is  inoperative. 

Where  no  action  is  pending,  a  submission,  under  the  act  of 
1836  is  wholly  inoperative,  unless  made  a  rule  of  court,^^'  and  in 
such  case,  the  court  will  not  grant  an  application  to  make  the 
same  a  rule  of  court.^^^  The  rule  of  court  requires  ten  days'  no- 
tice of  the  filing  of  the  report  of  the  referees,  before  execution 
can  issue  ;^^^  which,  as  we  have  seen,  must  be  accompanied  with 
an  affidavit  as  to  facts  which  do  not  appear  on  the  face  of  the  pro- 
ceedings; but  though  the  award  is  not  entitled  to  entry,  without 
such  affidavit,  the  want  of  it  does  not  render  the  judgment  abso- 
lutely void,  but  voidable  only.^^°  The  award,  when  duly  filed,  be- 
comes a  judgment  of  the  court,  without  an  express  confirmation, 
unless  disapproved,  on  exceptions  filed;  and  it  is  enforceable  by 
attachment,  or  the  court  may,  on  motion,  award  an  execution  to 
carry  it  into  effect.^^^ 

15.  Submission  of  pending  action. 

The  sixth  section  of  the  act  of  1836,^^^  which  provides  for  the 
submission  of  a  pending  action,  differs  materially  from  the  pro- 
visions for  the  reference  of  a  controversy  not  in  court.  It  pro- 
vides that  in  all  cases  where  the  parties  to  any  suit  shall,  by  them- 
selves, their  attorneys  or  agents,  consent  to  a  rule  of  court,  for 
referring  the  matters  in  controversy  in  such  suit  to  certain  persons 
mutually  chosen  by  them,  the  award  of  such  referees,  if  made  ac- 
cording to  the  submission  of  the  parties,  being  approved  by  the 

,    22s    Christy  v.  Still,  131  Pa.  492. 

226  Rittenhouse's  Estate,  140  Pa.  172. 

227  Benjamiji  v.  Benjamin,  S  W.  &  S.  562;  Marshall  v.  Bozorth,  17  Pa, 
409.    And  see  Stokely  v.  Robinson,  34  Pa.  315. 

228  Fox  V.  Ealer,  2  Miles  169. 

229  Phila.  Rule,  No.  224,  p.  71. 

230  Wall  V.  Fife,  37  Pa.  394- 

231  Act  of  1836,  §S,  I  Purd.  §6,  p.  344.  An  award,  however,  in  a  pend- 
ing action,   is   enforceable  only  by   execution.     Coleman   v.   Lukens,   4 

Wh.  347- 

232  I  Purd.  §7,  P-  344- 
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court,  and  entered  upon  the  record,  shall  have  the  same  effect, 
and  shall  be  deemed  and  taken  to  be  as  available  in  law  as  the  ver- 
dict of  a  jury,  and  the  party  in  whose  favor  such  report  shall  be 
made,  whether  plaintiff  or  defendant,  shall  have  judgment  thereon, 
and  the  like  process  for  the  recovery  thereof,  as  on  a  verdict  in 
an  action  commenced  by  such  party. 
16.    Nature  of  agreement. 

An  agreement  to  refer  a  pending  case,  under  this  section,  need 
not  expressly  provide  that  the  submission  be  made  a  rule  of 
court  ;^'^  where  the  intent  is  apparent,  such  consent  will  be  pre- 
sumed, in  the  absence  of  a  contrary  provision  ;^'*  but  when  such 
intent  does  not  appear,  or  where  a  contrary  intent  is  manifest 
from  the  terms  of  the  submission,  the  reverse  has  always  been 
held  i^^"  the  authority  to  make  the  reference  a  rule  of  court  should 
appear,  either  expressly  or  by  plain  implication.^'®  The  parties 
may  stipulate  that  less  than  the  whole  number  of  referees  may 
decide.^*^  The  third  section  of  the  act  empowers  the  parties  to 
restrict  the  power  of  the  referees  to  the  finding  of  the  matters  of 
fact  in  controversy,  reserving  all  matters  of  law  arising  thereon 
for  the  decision  of  the  court ;  and  in  such  case,  the  report  of  the 
referees  has  the  same  effect  as  a  special  verdict,  and  the  judgment 
is  subject  to  a  writ  of  error,  as  in  like  cases  of  special  verdict; 
such  stipulation,  however,  must  be  embodied  in  the  submission; 
a  report  of  the  referees  that  the  parties  had  so  agreed  before  them, 
is  without  effect.^^*  The  facts  found  by  the  referees  are  con- 
sidered as  incorporated  in  the  agreement,  and  the  authority  of 
the  court  to  enter  judgment  thereon  is  implied.''^® 

Such  an  agreement  to  arbitrate,  made  a  rule  of  court,  is  irrevo- 
ca!ble.''*°    A  party  to  a  suit  therefore  who  has  agreed  to  refer  the 

233  McAdams  v.  Stilwell,  13  Pa.  90;  Ford  v.  Keen,  13  Pa.  179;  Buck- 
man  V.  Davis,  28  Pa.  211;  Quay  v.  Westcott,  60  Pa.  163;  Summy  v.  Hei- 
stand,  75  Pa.  300;  Shisler  v.  Keavy,  75  Pa.  79;  Manhattan  Life  Ins.  Co. 
v.  McLaughlin,  80  Pa.  55 ;  Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  187  Pa.  487. 

234  Painter  v.  Kistler,  59  Pa.  331. 

235  Brendlinger  v.  Yeagley,  53  Pa.  466. 

236  Okison  V.  Flickinger,  I  W.  &  S.  258. 

237  Ford  V.  Keen,  13  Pa.  179. 

238  Manhattan  Life  Insurance  Co.  v.  McLaughlin,  80  Pa.  53- 

239  Reading  Industrial  Manufacturing  Co.  v.  GraefT,  64  Pa.  395. 

240  Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  187  Pa.  487;  Manhattan  Life 
Ins.  Co.  V.  McLaughlin,  80  Pa.  55."  Everhart  Heirs  v.  Flynn  &  Collins,  6 
Dist.  131. 
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same,  and  that  the  report  shall  be  "without  exception  or  appeal," 
and  the  submission  is  by  consent,  made  a  rule  of  court,  cannot  re- 
voke the  agreement.^*^ 

If  several  suits  be  discontinued  under  an  agreement  to  submit 
all  matters  to  arbitration,  neither  party  can  subsequently  impeach 
the  authority  of  the  other  to  submit  to  the  arbitration.^*^  Nor  can 
a  lack  of  authority  to  submit,  after  an  agreement  to  do  this  and 
the  parties  have  been  heard,  be  asserted.^*^  Likewise  after  a  case 
has  been  heard  by  arbitrators  on  its  merits,  it  is  too  late  to  object 
that  no  declaration  had  been  filed  at  the  time  of  filing  the  submis- 
sion.^** But  under  the  local  act  of  1869,  authorizing  the  refer- 
ence of  civil  actions,  a  case  could  not  be  referred  until  the  joining 
of  the  issue.^*^  Likewise  a  rule  to  arbitrate  obtained  by  the  plain- 
tiflf  after  the  filing  of  a  statement  and  a  demurrer  thereto  will  be 
quashed  if  the  defendant  has  not  answered  the  defendant's  rule 
to  quash  the  arbitration  proceedings  and  there  has  been  no  dis- 
position of  the  demurrer.^*^ 

17.    How  arbitrators  are  appointed. 

Arbitrators  can  be  appointed  only  in  the  presence  of  both  par- 
ties.^*^  If  a  tribunal  or  officer  is  designated  as  the  arbitrator, 
that  person  will  be  presumed  to  be  designated  who  holds  the  of- 
fice at  the  time  of  the  adjudication,^**  and  that  such  tribunal  or 
person  is  an  interested  or  related  party  is  no  objection  to  the 

241  Lewis'  Appeal,  91  Pa.  359.  That  the  parties  have  waived  the  entry 
of  the  rule  of  reference  and  service  and  proceedings  before  the  prothono- 
tary  does  not  invalidate  the  binding  effect  of  the  submission.  Everhart 
Heirs  v.  Flynn  &  Collins,  6  Dist.  131.  When  all  the  papers  in  a  case  in- 
cluding the  submission  are  lost,  it  will  be  presumed  that  the  agreement  of 
submission  was  regular,  such  as  under  the  evidence  taken  without  objec- 
tion would  be  consistent  with  it,  and  such  as  the  referee  says  in  his  report 
it  was.    Johnson  v.  Allegheny  City,  139  Pa.  330. 

242  McCune  v.  Lytle,  197  Pa.  404. 

243  Ibid. 

244  Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  20  C.  C.  29,  reversed  on  other 

grounds  in  187  Pa.  487- 

24s  Weil  v.  Frauenthal,  2  Luz.  L.  R.  96;  Singer  Mfg.  Co.  v.  Koons,  6 
Luz.  L.  R.  83 ;  Davis  v.  Meyers,  8  Kulp  295 ;  Rothchild  v.  Morrison,  2 
Lack.  Jur.  183. 

246  Stambaugh  v.  Geise,  19  York  180. 

247  Shippen  v.  Bush,  i  Dall.  251. 

248  North  Lebanon  R.  Co.  v.  McGrann,  33  Pa.  530 ;  Connor  v.  Simp- 
son, 44  L.  I.  241. 
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appointment.^""  The  force  of  this  rule  has  been  somewhat  im- 
paired by  the  recent  ruling  of  the  majority  of  the  supreme  court 
in  Werneberg  v.  Pittsburgh,^^^  though  the  court  sought  to  dis- 
tinguish between  that  case  and  the  North  Lebanon  one.^"''  If  a 
firm  of  architects  are  designated  by  their  firm  name  a  member 
whose  name  does  not  appear  in  the  firm,  but  was  thus  recognized 
by  both  parties,  is  included.^"^  A  tribunal  or  person  mistakenly 
named  may  be  changed  by  agreement,^"*  but  an  attorney-at-law 
who  is  not  authorized  to  practice  in  the  supreme  court  cannot  act 
as  referee.^®" 

18.    Proceedings  before  the  referees. 

Notice  of  the  time  and  place  of  meeting  must  be  served  on  the 
party  himself,  and  not  on  his  attorney,  unless  it  be  otherwise 
specified  in  the  rule  of  reference;  the  forms  of  proceeding  by 
referees  are  those  which  promote  the  summary  and  substantial 
administration  of  justice,  and  to  that  end,  they  occupy  the  office 
both  of  judges  and  jur)mien.^^*  Before  them  both  parties  should 
have  an  opportunity  of  being  heard  in  the  presence  of  each  other ; 
witnesses  must  give  their  evidence  in  the  presence  of  the  parties, 
that  they  may  have  an  opportunity  of  cross-examination;^"^  and 
therefore,  a  report  of  referees  was  set  aside,  because  they  had 
ordered  the  parties,  in  consequence  of  an  alteration  between  them, 
to  withdraw,  and  then  examined  the  witnesses.^"*  The  parties 
must  also  have  a  reasonable  time  to  bring  forward  their  witnesses, 
and  in  a  case  where  the  referees  had  refused  the  defendant  time 
to  obtain  testimony  from  a  foreign  place,  and  there  was  no  reason 
to  suppose  that  the  object  in  asking  it  was  mere  delay  and  vexa- 
tion, the  report  was  set  aside.''"^  To  entitle  a  party  to  further 
time,  a  naked  allegation  that  he  desires  further  time  is  not  suffi- 

250  Monongahela  Nav.  Co.  v.  Fenlon,  4  W.  &  S.  205;    Stoke  v.  Mc- 
CuUough,  I  Sadler  78;  Wymard  v.  Deeds,  21  Super.  Ct.  332. 

251  210  Pa.  267. 
'     252    33  Pa.  S30. 

253  Wymard  v.  Deeds,  21  Super.  Ct.  332. 

254  Elliott  V.  Elliott,  i  Dall.  379. 

255  Campbell  v.  County  of  Fayette,  127  Pa.  86. 

256  HoUingsworth  v.  Leiper,  i  Dall.  i6i ;   Robinson  v.  Bickley,  30  Pa. 
,384;  McCracken  v.  Clarke,  31  Pa.  498. 

257  Hollingsworth  v.  Leiper,  i  Dall.  162. 

258  Hagner  v.  Musgrove,  i  Dall.  83. 
250    Chaplin  v.  Kirwan,  i  Dall.  187. 
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cient;  it  would  tend  to  infinite  delay;  he  must  show  what  testi- 
mony it  is,  why  he  is  not  then  able  to  produce  it,  and  that  he  ex- 
pects to  be  able  to  produce  it  in  a  reasonable  time;  and  then, 
however  remote  the  scene  may  be,  where  the  testimony  is  to  be 
had,  he  is  entitled  to  time.^®"  Very  great  latitude  has  always  been 
allowed  as  to  the  kind  of  evidence  which  referees  may  hear ;  the 
parties  are  permitted  to  relate  their  own  stories;  witnesses  are 
heard  without  oath,  unless  the  contrary  is  stipulated;  books  and 
papers  are  examined  by  them,  which  would  not  be  strictly  evi- 
dence in  a  court  of  law,  and  even  interested  witnesses  may  be 
heard.^®^  But  witnesses  cannot  be  examined  ex  parte,^"^  nor  an 
ex  parte  affidavit  read,  which  the  other  party  has  not  read  or  ex- 
amined.^®*  It  is  not  a  valid  exception  to  a  report,  that  the  wit- 
nesses before  the  referees  were  sworn  by  the  attorneys,  if  no  ob- 
jection were  taken  at  the  time.^"* 

"It  is  a  well-known  principle  of  practice  that  there  are  no  plead- 
ings before  a  board  of  arbitrators."^*^  Yet  after  a  case  has  been 
referred  to  a  referee,  the  court  may  allow  an  amendment  of  the 
pleadings,  and  a  previous  application  to  the  referee  for  leave  to 
amend  is  not  necessary.^**  Again,  if  in  pleading  an  award  it  ap- 
pears on  the  face  of  the  plea  that  the  arbitrators  exceeded  their 
powers,  the  objection  may  be  taken  by  demurrer.^*' 

19.    They  are  judges  and  jurymen. 

It  has  been  said,  that  referees  occupy  the  office  both  of  judges 
and  jurymen;  they  must,  then,  unassisted  by  the  instructions  of 
any  superior  tribunal,  prepare  their  report;  and  if  they  should 
find  the  difficulties  of  a  case  too  numerous  for  them  to  encounter, 
be  involved  in  its  intricacies,  or  embarrassed  by  the  occurrence  of 

260  Latimer  v.  Ridge,  i  Binn.  458. 

261  Hollingsworth  v.  Leiper,  i  Dall.  161.  The  testimony  before  the 
arbitrators  of  a  party  since  dead  or  has  become  incompetent  may  be 
proved  at  the  trial  by  testimony  of  the  arbitrators.  Walbridge  v.  Knipper, 
96  Pa.  48.  But  see  Towers  v.  Hagner,  3  Wh.  48;  Allum  v.  Carroll,  67 
Pa.  68. 

262  Chaplin  v.  Kirwan,  i  Dall.  187. 

263  Passmore  v.  Pettit,  4  Dall.  271. 

264  Large  v.  Passmore,  s  S.  &  R.  51. 
26s    Wilson  V.  Wachna,  11  Dist.  450. 

266  Wilson  V.  Wemwag,  9  Dist.  86.    See  Chap.  41,  §§7,  11. 
Contra, — Sollenberger  v.  Schnader,  4  Lane.  Bar,  No.  14. 

267  Young  v.  Shook,  4  R.  299. 

vol,.  IV — 13  ,      , 
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any  technical  questions  of  law,  they  must  first  exercise  their  judg- 
ments on  them  upon  the  lights  they  may  receive,  and  the  court 
will  afterward  review  their  award,  and  determine  its  correctness, 
when  it  is  regularly  brought  before  them;^°'  a  contrary  practice 
would  be  inconvenient  and  destructive  of  the  principle  and  uses 
of  a  reference.  Referees  have  not  power  to  award  a  non-suit ;  if 
the  plaintiff  do  not  attend,  they  should  award  "no  cause  of  ac- 
tion ;"^^^  but  an  award  finding  that  the  plaintiff  has  not  produced 
sufficient  proof  of  his  claim,  is  equivalent  thereto;^'"  and  so  is  an 
award  that  the  plaintiff  pay  the  costs  of  suit.^'^ 

20.    Their  powers. 

The  statute  provides,  that  referees  and  arbitrators,  or  a  ma- 
jority of  them,  shall  have  power,  in  every  case : — 

I.  To  require  from  either  party  the  production  of  all  such 
books,  papers  and  documents  as  they  shall  deem  ma- 
terial to  the  cause.^'^ 
II.  To  judge  of  the  competency  and  credibility  of  witnesses, 
and  the  propriety  of  admitting  any  written  evidence 
that  may  be  offered. 

III.  To  administer  oaths  or  affirmations  to  witnesses. 

IV.  To  adjourn  their  meetings  from  day  to  day,  or  for  a  longer 

time,  and  also  from  place  to  place,  if  they  shall  think 

proper. 
V.  To  decide  both  the  law  and  fact  that  may  be  involved  in 

the  cause  submitted  to  them. 
And  each  of  the  arbitrators  shall  have  power  to  issue  subpoenas 
to  witnesses,  to  appear  before  them,  and  if  any  person  who  shall 
have  been  duly  subpoenaed  to  attend  as  aforesaid,  shall  neglect  or 
refuse  to  attend,  a  majority  of  the  arbitrators  shall  have  power  to 
issue  an  attachment  against  such  person,  according  to  the  practice 
of  the  courts.^" 

268  Geyer  v.  Smith,  i  Dall.  347. 

269  Miller  v.  Miller,  5  Binn.  62. 

270  McDermott  v.  United  States  Insurance  Co.,  3  S.  &  R.  604. 

271  Traquair  v.  Redinger,  4  Yeates  282. 

272  By  act  24  February,  1847,  P.  h.  IS3,  i  Purd.  §58,  p.  356,  they  are 
empowered  to  compel  the  production  of  books  and  papers,  in  actions  by 
and  against  canal  and  railroad  companies. 

273  Act  of  1836,  §40,  1  Purd.  §51,  p.  355.  The  statute  prescribes  a  form 
of  subpoena  and  attachment;  Ibid.  §§41-2,  i  Purd.  §§52,  53,  p.  3SS.  and  also 
provides  that  the  prothonotary,  or  any  justice  of  the  peace,  may  issue  sub- 
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§  2226.  The  referees  or  arbitrators,  or  a  majority  of  them, 
have  also  power  to  punish,  by  fine,  not  exceeding  twenty  dollars, 
all  persons,  whether  parties,  witnesses  or  others,  who  shall  be 
guilty  of  disorderly  conduct  in  their  presence,  or  who  shall  insult, 
disturb  or  interrupt  the  said  referees  or  arbitrators,  when  in  busi- 
ness.^''* For  the  recovery  of  this  fine,  they  are  authorized  to 
make  out  a  certificate,  in  the  following  form  -."^ 

We  the  undersigned  referees  [or  arbitrators,  as  the  case  may 

be],  do  certify,  that  A.  B.  did,  this  day,  at ,  in  the  county 

of ,  before  us,  conduct  himself  in  a  disorderly  manner  [or 

as  the  case  may  be] ,  tending  to  insult,  disturb  and  interrupt  us  in 
the  trial  of  a  certain  cause,  wherein  C.  D.  is  plaintiff  and  E.  F.  is 
defendant,  for  which  offense  we  have  fined  him,  the  said  A.  B., 

the  sum  of dollars,  which  sum  you  are  hereby  required  to 

collect  according  to  law. 

Witness  our  hands,  this day  of  — 1 ,  a.  d. . 

This  certificate  is  to  be  transmitted  to  an  alderman  or  justice  of 
the  peace  of  the  proper  city  or  county,  who  is  required  to  make 
a  record  thereof,  and  issue  execution  to  collect  the  same,  in  the 
manner  that  judgments  under  one  dollar  are  by  law  collected,  and 
the  sum,  when  collected,  is  to  be  paid  by  such  alderman  or  justice 
to  the  county  treasurer,  for  the  use  of  the  county  in  which  the 
offense  may  have  been  committed.^'® 

When  a  case  is  referred  to  arbitrators  at  the  defendant's  re- 
quest, and  the  plaintiff  refuses  to  submit  his  case  to  them,  they 
have  nothing  to  do  but  to  award  against  him  "that  he  has  shown 
no  cause  of  action."  Says  Clayton,  P.  J. :  "The  arbitrators  have 
no  powers  except  those  specially  delegated  by  the  act  of  assembly. 
They  have  no  power  to  commit  a  witness  for  contempt.  They 
may  fine  parties  and  witnesses  for  misbehavior,  but  the  only  pen- 
alty to  be  inflicted  upon  a  party  for  refusing  to  submit  his  case  is 
if  he  be  the  plaintiff,  to  award  against  him,  and  if  he  be  the  de- 
fendant and  the  evidence  of  the  plaintiff  is  sufficient,  to  award  in 
favor  of  the  plaintiff.  The  penalty  is  the  payment  of  costs,  and 
security  for  future  costs,  and  formerly,  if  it  be  the  plaintiff  that 

poenas  for  witnesses  to  appear  before  the  arbitrators.  Ibid.  §46,  i  Purd. 
§59.  P-  356.  The  depositions  of  infirm,  going  or  absent  witnesses  may  also 
be  taken,  in  the  usual  manner.    Ibid.  §47,  i  Purd.  §60,  p.  356. 

274    Ibid.  §43.  I  Purd-  §54.  P-  355- 

27s    Ibid.  §44.  I  Purd.  §55.  P-  356. 

276    Act  of  1836,  §45,  I  Purd.  §56,  p.  3S6- 
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appeals,  (should  he  fail  to  secure  a  more  favorable  award  on  his 
appeal,)  the  payment  to  the  defendant  of  one  dollar  a  day  for 
every  day  lost  in  his  defense."^'' 

21.  Power  to  postpone  meetings. 

In  every  case  in  which  application  shall  be  made,  by  either 
party,  to  referees  or  arbitrators,  for  the  postponement  of  a  meet- 
ing or  a  hearing,  it  is  lawful  for  the  referees  or  arbitrators,  or  a 
majority  of  them,  if  satisfied  of  its  justice,  to  require  from  the 
party  making  such  application,  the  payment  of  the  costs  of  meet- 
ing, including  the  payment  of  the  arbitrators  and  the  attendance 
of  witnesses,  previously  to  granting  such  application,  according 
to  the  practice  of  the  courts  in  like  cases.^^^  The  court,  however, 
cannot  enforce  such  order  by  attachment.^^^ 

It  is  within  the  discretion  of  arbitrators  to  adjourn  the  hearing 
of  a  cause  in  order  to  allow  a  party  to  procure  additional  evi- 
dence.''*'' But  if  they  adjourn  to  meet  at  an  hour  to  be  fixed  by 
consent,  the  plaintiff  is  entitled  to  notice  of  the  hour  of  meeting 
and  an  award  against  him  by  default  will  be  set  aside.^'^  Their 
judgment  on  a  question  of  adjournment  is  not  subject  to  the  re- 
view of  an  appellate  court  on  exceptions  to  the  award.''*^ 

22.  Entry  of  award. 

An  award  must  in  all  things  follow  the  exact  terms  of  the  sub- 
mission or  it  will  be  invalid.^*^  Thus,  if  by  its  terms  an  award  must 
be  made  by  all  the  arbitrators,  an  award  made  by  a  less  number 
cannot  be  sustained.^**  But  if  its  terms  permit  a  majority  to 
make  one,  they  can  do  so.^*^  If  the  award  is  to  be  made  tmder 
their  hands  and  seals,  an  award  signed  and  sealed  by  two  with 
proof  that  the  third  refused  to  sign  but  said  it  was  all  right  will 
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not  be  sustained.^^^  An  award  of  two  arbitrators  was  held  good, 
where  the  submission  provided  in  case  of  a  disagreement  for  the 
selection  of  a  third,  who  was  chosen  in  the  beginning.^*' 

The  award  should  follow  and  not  exceed  the  amount  claimed  in 
the  statement.^'*  Thus  a  policy  of  insurance  provided  for  a  ref- 
erence of  all  matters  of  dispute  in  case  of  a  loss  to  arbitrators 
whose  judgment  was  to  be  final.  A  report  giving  rather  larger 
damages  than  were  covered  by  the  policy  was  deemed  an  appraise- 
ment rather  than  an  award.^'*  In  replevin  the  value  of  the  prop- 
erty need  not  be  stated  provided  the  property  itself  is  awarded  to 
one  of  the  parties.'®"  In  ejectment  a  svun  of  money  should  not  be 
awarded  to  either  party.'®^  Nothing  can  be  awarded  which  is 
not  recoverable  in  the  action  adopted.'®^  If  the  parties  provide 
that  the  arbitrators  "shall  make  a  statement  of  the  matters  and 
accounts  between  the  parties  on  the  principle  of  partnership,  the 
incorporation  of  such  statement  in  the  award  is  essential  to  its 
validity.'®'  A  clause  in  the  submission  providing  that  the  report 
shall  be  made  to  the  "next  term"  means  the  next  term  after  the 
submission.'®*  An  award  finding  a  matter  outside  the  submission 
is  not  valid,'®*  but  an  award  may  be  good  so  far  as  it  it  within 
the  submission,  though  the  residue  be  ultra  vires.'®^ 

a.    Effect  of  arbitrator's  failure  to  act  within  the  time  fixed. 

If  the  agreement  of  arbitration  provide  that  the  matters  in  con- 
troversy shall  be  submitted  to  the  arbitrators  within  sixty  days 
and  no  submission  is  made  within  that  time  because  of  the  inca- 
pacity of  one  of  them,  the  court  will  set  aside  the  submission  and 
strike  it  from  the  record.'®'  "The  parties,"  says  Justice  Mestre- 
zat,  "are  bound  by  the  terms  of  their  submission  and  the  failure 
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to  comply  with  the  stipulation  requiring  the  case  to  be  submitted 
within  the  time  designated  in  the  agreement  is  fatal  to  any  pro- 
ceedings taken  thereafter  under  the  submission.  The  parties 
themselves  may  extend  the  time  within  which  the  case  is  to  be 
heard  by  arbitration  or  the  award  is  to  be  made,  but  without  such 
action  by  the  parties  the  limit  named  in  the  submission  must  be 
observed.  The  arbitrators  themselves  cannot  disregard  the  stipu- 
lation of  the  submission  in  this  respect,  and  if,  they  do  their  award 
is  of  no  validity  and  will  be  set  aside."^°* 

Furthermore  when  an  award  has  been  set  aside  on  appeal,  be- 
cause it  did  not  follow  the  submission,  the  court  below  has  no 
power  to  recommit  it  to  the  same  referees  without  the  consent  of 
th6  parties.^«» 

The  award  should  of  course  be  entered  in  the  court  of  common 
pleas.  But  where  the  parties  have  agreed  to  submit  disputes  to 
arbitrators  and  that  the  submission  shall  be  a  rule  of  court  without 
designating  the  court,  and  also  give  bonds  with  warrant  of  attor- 
ney to  secure  the  payment  of  the  award  and  the  amount  of  the 
award  is  recovered  by  means  of  a  judgment  entered  on  the  bond, . 
the  fact  that  the  award  is  entered  in  the  court  of  common  pleas 
is  a  mere  irregularity  which  does  defendant  no  harm  and  does  not 
entitle  him  to  have  the  award  set  aside.'"" 

23.    Exceptions. 

The  act  of  assembly  provides,  that  the  party  against  whom  an 
award  is  made,  may  except  thereto,  within  such  time  as  the  court, 
by  its  rules,  shall  direct,  for  either  of  the  following  causes,  and 
for  no  other : — 

I.  That  the  arbitrators  or  umpire  misbehaved  themselves  in 
the  case. 
II.  That  they  committed  a  plain  mistake  in  matter  of  fact,  or 
matter  of  law. 
III.  That  the  award  was  procured  by  corruption,  or  other  un- 
due means. 
The  rule  of  court  provides,  that  whenever  any  report  of  referees 
-  is  filed,  notice  thereof  shall  be  served  on  the  opposite  party,  or  his 
attorney,  who  shall  have  ten  days  from  such  notice,  to  file  excep- 
tions ;  which  shall  be  accompanied  with  an  affidavit  or  affidavits, 

298  Ibid. 
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as  to  facts  which  do  not  appear  on  the  face  of  the  proceedings  ; 
and  no  execution  shall  issue,  until  the  expiration  of  the  said  ten 
days.*"^  If,  however,  the  plaintiff  have  notice  that  the  defend- 
ant's attorney  of  record  no  longer  represents  the  party,  notice 
cannot  be  served  on  such  attorney  ;^°^  the  notice  must  be  in  writ- 
ing.^"^  If  exceptions  be  not  filed,  within  the  time  limited,  the 
judgment  becomes  absolute  ;^"*  but,  it  seems,  the  court  may  grant 
relief,  under  special  equitable  circumstances;^"^  and  it  was  held, 
under  the  act  of  1806,  that,  though  the  party  had  omitted  to  file 
an  exception,  within  the  time  fixed  by  the  rule  of  court,  this  would 
not  prevent  his  taking  advantage  of  it,  if  the  error  clearly  ap- 
peared on  the  face  of  the  award.^"' 

a.  Act  of  1836. 

The  seventh  section  of  the  act  of  1836  is  declaratory  only  of 
what  the  law  was  previously  under  the  act  of  1705  and  says  Jus- 
tice Mitchell,  "the  mistakes  either  of  law  or  fact  for  which  an 
award  may  be  referred  back  are  such  plain  mistakes  as  will  be  ob- 
vious to  the  referees  themselves,  the  moment  they  are  pointed  out, 
and  do  not  include  a  review  of  the  case  on  its  merits,  or  a  differ- 
ent estimate  of  the  weight  of  the  evidence.  The  decision  is  still 
to  remain  the  decision  of  the  arbitrators,  and  the  new  considera- 
tion is  not  to  be  a  reconsideration  of  any  substantial  matter  upon 
which  they  have  already  closed  their  judgments."'^" 

b.  Exceptants  must  produce  clear  proof  of  errors. 

It  is  incumbent  on  the  party  who  excepts  to  an  award,  to  pro- 
duce the  most  clear  and  satisfactory  evidence  of  the  errors  he 
points  at,  for  every  presumption  is  in  favor  of  the  award. ^^^     The 
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referees  themselves  are  the  usual  and  most  approved  witnesses  of 
the  circumstances  of  the  reference ;  they  are,  as  has  been  decided 
in  one  case,  the  only  proper  source  of  information  to  the  court  of 
the  proofs  they  have  received,  and  of  the  impressions  made  on 
their  minds  during  the  hearing  of  the  case  before  them ;  for  this 
reason,  a  witness  who  has  testified  before  referees,  will  not  be  ad- 
mitted, on  the  hearing  of  exceptions  to  a  report,  to  prove  that  the 
referees  had  misapprehended  his  meaning.^^^  In  the  examination 
of  referees,  the  usage  has  always  been  to  examine  them  generally, 
on  exceptions;  the  court  have  always  refused  to  descend  into 
the  minutise  of  cases,  such  as,  the  particular  items  of  a  disputed 
account,  or  what  evidence  was  laid  before  the  referees,  to  prove 
how  and  when  a  tender  of  particular  money  was  made,  or  what 
kind  of  money  a  tender  was  made  in  ;^^^  for  "referees  have  means 
of  information  superior  to  the  courts,  and  can  devote  more  time 
in  the  development  of  the  truth  respecting  contested  facts,  than 
the  official  duties  of  the  former  can  possibly  permit  them  to  be- 
stow." And  further,  referees  cannot  be  examined  to  explain, 
what  on  the  face  of  the  report  appears  to  be  vague  and  uncertain ; 
but,  where,  in  an  action  on  an  award,  made  under  an  alleged  parol 
submission,  one  of  the  arbitrators  was  called  by  the  plaintiff,  and 
proved  the  submission  and  award,  it  was  held,  that  it  was  com- 
petent for  the  defendant  to  ask  him,  on  cross-examination,  and 
without  first  opening  his  case,  whether  he  and  the  other  arbitrator 
had  not  previously  decided  that  they  could  make  no  award,  and 
informed  the  parties  of  that  decision.'^* 

c.    Court  may  refer  cause  back. 

The  act  of  assembly  empowers  the  court,  if  it  shall  appear  that 
the  referees  have  made  a  mistake,  in  fact  or  law,  to  refer  the 
cause  back  to  the  same  referees,  for  such  further  or  other  pro- 
ceedings therein  as  shall  be  expedient.^^"  Even  on  error,  if  it 
appear  that  the  arbitrators  have  made  a  plain  mistake  in  fact,  the 

it  appears  that  his  counsel  was  present  at  the  arbitration,  knew  what  the 
arbitrators  did,  entered  no  objection  whatever  to  this  conduct,  but  con- 
tinued the  arbitration  until  the  disposition  of  the  cause.  Bums  v.  Penna. 
R.  Co.,  222  Pa.  406. 
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court  will  reverse,  in  order  that  it  may  be  sent  back  to  them  for 
correction  ;»^«  otherwise,  if  the  report  was  not  according  to  the 
submission."^  The  award  should  be  sent  back  to  the  arbitrators 
for  the  correction  of  plain  mistakes  of  fact  or  ambiguous  find- 
ings,^^*  also  when  one  of  the  arbitrators  and  two  other  persons, 
return  the  rule  to  the  office  without  any  finding  between  the  par- 
ties ;*i^  but  not  when  the  arbitrators  petition  the  court  for  a  re- 
submission to  correct  a  mistake  of  fact,  and  the  plaintiff  files  an 
affidavit  denying  the  making  of  the  mistake.^^*  The  action  of 
the  court  in  recommitting  a  report  is  discretionary,  with  which 
the  appellate  court  may  not  interfere. ^^^  As  Chief  Justice  Mercur 
has  remarked  a  recommittal  is  not  "obligatory  on  the  court;  but 
if  the  award  be  substantially  defective,  it  may  be  wholly  set 
aside.'^^ 
d.    But  not  after  judgment. 

The  court  however  cannot  refer  the  cause  back  to  the  same 
referees  for  such  further  proceedings  as  may  be  deemed  expedi- 
ent, after  a  judgment  has  been  entered  on  the  award  ;^^^  or 
the  judgment  has  been  paid  and  satisfied.^^*  Nor  can  an  award 
to  which  the  exceptions  have  been  sustained  be  recommitted 
without  the  consent  of  all  the  parties  to  the  submission.^^^  Such 
consent,  however,  is  not  required  for  the  recommitment  of  an 
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award  for  the  correction  of  informal  or  immaterial  errors.^^' 
And  an  informal  award  may  be  recommitted  against  the  dissent 
of  the  adverse  party.*^' 

e.  Parties  may  be  heard  on  further  reference. 

When  a  report  is  referred  to  the  referees  for  correction,  the 
parties  are  entitled  to  be  heard.^^^  The  arbitrators,  however,  can- 
not correct  their  mistake  by  finding  another  award.^^^  If  an 
award  is  erroneously  recommitted  and  the  parties  appear  and  con- 
test before  the  referee  the  error  is  waived.^^"  The  court  will 
also  enforce  a  provision  that  the  award  shall  be  final  and  conclu- 
sive, and  that  neither  party  shall  except  ;^^^  in  such  case,  no  other 
objection  can  be  taken  to  the  award,  than  that  it  is  not  within  the 
submission  ;^^^  but  for  corruption  or  misbehavior  of  the  arbitra- 
tors, any  award,  either  at  common  law,  or  under  the  statute,  may 
be  assailed,  notwithstanding  a  stipulation  that  there  shall  be  no 
exception  or  appeal.^'^  An  award  under  the  sixth  section  of  the 
statute  has  not  the  effect  of  a  judgment,  unless  approved  by  the 
court,  and  judgment  entered  thereon  ;^^*  and  it  can  only  be  en- 
forced by  the  proper  writ  of  execution.'*^ 

f.  Effect  of  agreement  that  arbitration  shall  be  final. 

If  the  parties  in  their  submission  have  agreed  that  the  decision 
of  the  arbitrators  shall  be  final,  this  part  of  the  agreement  will  be 
upheld,  and  the  courts  will  grant  no  relief  to  either  party  who 
may  apply  except  for  fratid  or  misbehavior.^'*  If  the  arbitrators 
make  a  mistake  merely,  the  injury  is  without  a  remedy.  Said 
Judge  Kennedy  in  an  opinion  approved  by  the  higher  court :  "It 
must  be  remembered  that  this  submission  or  reference  is  without 
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exception  or  appeal,  and  the  award  of  the  arbitrators  can  only  be 
successfully  attacked  on  the  ground  of  fraud.  If  the  arbitrators 
merely  made  mistakes,  and  nothing  else  is  alleged  here,  the  injury 
is  remediless."'^^  But  a  different  view  has  been  entertained  and 
relief  has  been  granted  for  a  clear  mistake  or  misconduct  on 
the  part  of  arbitrators,  even  when  the  suit  was  referred  to  them  in 
writing  "waiving  all  right  of  appeal  and  any  or  all  irregularity  in 
the  selection  and  appointment  of  said  arbitrators."^'*  Thus  it  is 
a  clear  mistake  for  arbitrators  not  to  receive  and  consider  a  claim 
of  set  off,  and  gross  misconduct  to  consult  without  the  knowledge 
of  the  parties,  with  others  in  making  their  award.'^®  Perhaps  the 
disputed  question  is  less  important  because  relief  from  mistakes 
may  be  obtained  under  the  statute  authorizing  the  court  to  send 
back  an  award  on  application  for  further  consideration. 

Again,  if  parties  agree  to  discontinue  a  suit  and  submit  the 
whole  controversy  to  arbitrators,  whose  decision  is  to  be  final,  the 
party  against  whom  the  award  is  rendered  cannot  maintain  a  new 
suit  for  the  same  cause  of  action  in  the  absence  of  fraud,  collu- 
sion, or  plain  mistake  of  law  or  fact.'*" 

g.    Court  cannot  make  a  new  or  different  award. 

If  the  arbitrators  commit  a  mistake,  the  court  does  not  possess 
the  power  to  make  a  new  or  different  award,  based  on  a  different 
view  of  the  law,  or  the  facts,  thus  substituting  the  judgment  of 
the  court  for  that  of  the  chosen  arbitrator,  but  only  such  power 
'  as  a  court  has  over  a  verdict  to  sustain  or  set  it  aside  as  a  whole.'*^ 
Thus  the  court  has  no  power  to  alter  an  award  though  illegal  on 
its  face;"^  or  to  amend  an  award  from  "six  cents  damages  and 
costs"  to  "six  cents  damages  and  full  costs,"  though  the  arbitra- 
tors so  intended ;"'  or  to  strike  out  material  words  in  an  award 
or  surplusage  ;"*  or  to  cut  down  the  amount  of  an  award  ;"=  or 

337  Corey  Coal  Co.  v.  N.  Y.  &  Cleveland  Gas  Coal  Co.,  231  Pa.  24. 

338  Snodgrass  v.  Morrison,  8  Dist.  511. 

339  Ibid. 

340  March  v.  Lukens,  214  Pa.  206,  affg.  14  Dist.  733- 

341  Reynolds  v.  Creveling,  177  Pa.  267;  Gunn  v.  Powers,  126  Pa.  552; 
Post  V.  Sweet,  8  S.  &  R.  39i ;  Williams  v.  Craig,  i  Dall.  338;  Shaw  v. 
Pearce,  4  Binn.  485. 

342  Post  V.  Sweet,  8  S.  &  R.  39i. 

343  Refowick  v.  Rice,  4  Penny.  449. 

344  Ramler  v.  Brotherline,  i  Pears.  462. 

345  Reynolds  v.  Creveling,  177  Pa.  267. 
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to  admit  a  set-off  improperly  omitted.'*^    But  the  court  will  rec- 
tify a  clear  mistake  of  calculation  in  an  award.^*^ 

h.    When  award  is  a  bar  to  suit  on  original  cause  of  action. 

An  award  cannot  be  set  up  as  a  bar  to  a  suit  on  the  original 
cause  of  action  unless  performed  by  the  defendant.^**  And  an 
award  for  the  defendant  for  the  reason  only  that  the  suit  was 
prematurely  brought  is  no  bar  to  a  second  action.'"  But  evi- 
dence of  an  award  is  not  admissible  in  bar  to  a  subsequent  action 
unless  there  has  been  an  offer  to  perform,  or  a  demand  for  its 
performance  f^°  nor  is  the  record  admissible  of  a  judgment  which 
has  been  opened  in  an  action  on  an  award.'^^  If  an  award  is 
pleaded  in  a  suit,  the  plea  must  state  that  the  matter  for  which  the 
suit  was  brought  was  withip  the  award,^^^  which  was  final."^ 

24.    Award  is  a  lien. 

An  award  of  arbitrators  "became  a  lien  from  its  entry  on  the 
real  estate  of  a  bankrupt  which  an  appeal  did  not  disturb,  and 
which,  pending  a  final  disposition  of  the  action  was  capable  of 
indefinite  extension  by  a  writ  of  scire  facias  to  revive,  the  same  as 
in  the  case  of  a  judgment.'^'  Where  an  award  has  been  so  ob- 
tained, and  the  defendant  on  appeal  secures  a  judgment  in  his 
favor,  the  lien  of  the  award,  of  course,  falls.  Or,  if  the  judgment 
is  for  a  reduced  amount,  all  over  and  above  that  is  similarly  dis- 
posed of.  But,  on  the  other  hand,  to  the  extent  to  which  the  ac- 
tion is  sustained  and  a  judgment  recovered  within  the  amount  of 
the  award,  the  lien  is  carried  back  to  the  date  of  its  entry  and 
takes  rank  accordingly."''* 

346  Penna.  Tack  Co.  v.  Sowers,  11  W.  N.  C.  83. 

347  Cornogg  V.  Abraham,  i  Yeates  84. 

348  Weichardt  v.  Hook,  83  Pa.  434. 

349  Kennedy  v.  Luhman,  6  Dist.  509. 

350  Hosie  v.  Gray,  71  Pa.  198. 

351  Collins  v.  Freas,  77  Pa.  49.  What  the  arbitrators  say  of  an  award 
is  inadmissible.  Brower  v.  Osterbout,  7  W.  &  S.  344.  But  they  may  be 
examined  to  prove  what  matters  they  decided  when  the  award  is  in  issue. 
Zeigler  v.  Zeigler,  2  S.  &  R.  286;  Roop  v.  Brubaker,  i  R.  304;  Converse  v. 
Colton,  49  Pa.  346. 

351  Young  V.  Shook,  4  R.  299. 

352  Semple  v.  Hutchinson,  4  Phila.  249. 

353  Evans  V.  Duncan,  4  W.  24;  Dietrich's  Appeal,  4  W.  208;  Ramsey's 
Appeal,  4  W.  71 ;  Turner  v.  Whitson,  15  C.  C.  484. 

354  Archbald,  Dist.  J.    In  re  Koslowski,  16  Dist.  943,  944. 
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35.    How  the  lien  is  affected  by  an  appeal. 

If  the  plaintiif  appeals  from  an  award  in  his  favor  and  recovers 
a  verdict  and  judgment  more  favorable  to  himself,  the  judgment 
lien  has  no  relation  to  the  date  of  the  award.^'^  But  a  judgment 
on  an  appeal  from  an  award  entered  five  years  from  the  date  of 
the  award  will  continue  the  lien  of  the  award  for  five  years,  and 
has  priority  over  judgment  entered  between  the  time  of  filing  the 
award  and  the  entry  of  final  judgment.^"^  Says  Justice  Trunkey  f  °' 
"An  award  against  a  defendant,  appealed  from,  is  not  a  judgment, 
but  has  the  efifect  of  a  judgment  as  a  lien  upon  his  real  estate 
within  the  county  where  the  suit  is  pending,  until  the  determina- 
tion of  the  appeal.'^*  If  judgment  be  obtained  for  the  amount  of 
the  award,  or  lien,  the  lien  of  the  judgment  will  continue  for  five 
years  from  its  date,  and  take  effect  from  the  time  the  award  was 
entered  of  record.  The  judgment  does  not  take  the  place  of  the 
award,  but  brings  it  into  active  operation  with  respect  to  its  inci- 
dents of  lien  and  accruing  interest  which  attached  from  the  filing 
of  the  report.  Where  the  judgment  on  the  appeal  is  for  a  less 
sum  than  the  award,  such  sum  is  the  amount  which  continues  a 
lien.'^^  If  a  larger  sum  than  the  award  be  recovered,  the  lien  of 
only  so  much  as  the  award  takes  efifect  from  its  date.  It  is  the 
award  that  is  made  a  lien,  and  an  additional  sum  which  formed 
no  part  of  it  cannot  be  extended."'*" 

In  a  scire  facias  to  revive  the  lien  of  an  award,  judgment  may 
be  entered  for  want  of  an  affidavit  of  defence,^*^  and  may  be  is- 
sued before  the  case  is  reached  for  trial.'®^ 

II.    Compulsory  Arbitration. 
26.    Object  of  the  law. 

The  law  authorizing  the  submission  of  suits  to  arbitration  in 
the  first  instance,  at  the  will  of  either  party,  which  we  are  about 
to  consider  with  reference  to  the  practice  tmder  it,  was  one  of  the 
results  of  the  hostility  displayed  in  this  state  against  the  common 

355  Lentz  v.  Lamplugh,  12  Pa.  344.    See  Eaton's  Appeal,  83  Pa.  152. 

356  Appeal  of  First  Nat.  Bank  of  Northumberland,  100  Pa.  418. 

357  Ibid.  436. 

358  Hallman's  Appeal,  18  Pa.  310. 

359  Reed  v.  Garvin,  7  S.  &  R.  353- 

360  Christy  v.  Crawford,  8  W.  &  S.  gg. 

361  Hagenman  v.  Fichthorn,  i  Wood.  442- 

362  First  Nat.  Bank  of  Minersville  v.  Kauffman,  2  Leg.  Rec.  33. 


3178         Common  Law  Practice  in  Pennsylvania. 

law,  in  the  early  part  of  the  present  century.'*^  An  award  under 
it  is  seldom'  attended  with  any  permanent  effect,  except  in  cases 
where  there  is  no  dispute,  or  the  matter  in  controversy  is  too  in- 
significant to  induce  the  payment  of  costs,  with  the  view  to  an  ap- 
peal. This  law  is  also  sometimes  resorted  to,  in  important  cases, 
for  the  purpose  of  ascertaining  or  learning  the  nature  and  extent 
of  the  adverse  party's  claim  or  defence,  or  for  the  purpose  of  get- 
ting a  judgment  to  bind  the  defendant's  land,  where  it  is  feared 
he  will  alien  it  before  the  determination  of  the  suit,  which  effect 
an  award  will  operate,  even  though  it  be  appealed  from;  or, 
where  the  court  have  refused  to  hold  a  defendant  to  bail,  to  ob- 
tain a  judgment  as  quickly  as  possible,  which,  if  appealed  from, 
will  be  attended  by  bail  co-extensive  with  the  verdict  that  may  be 
subsequently  obtained  in  a  trial  before  the  court.  Notwithstand- 
ing those  advantages,  the  system,  after  a  fair  trial  in  Philadelphia 
county,  was  found  to  afford  so  small  an  equivalent  for  the  ex- 
penditure of  time  and  money  consequent  on  its  employment,  as  to 
call  for  a  very  general  expression  of  disapprobation  from  the  pro- 
fession, and  it  was  accordingly  abolished  in  1861,  as  to  this  coun- 
ty ;^*'  its  substitute  is  the  affidavit  of  defence  law,  which,  whilst  it 
is  less  onerous  in  point  of  costs,  is  more  expeditious,  simple  and 
effectual. 

27.    What  causes  may  be  arbitrated,  (g) 

The  act  of  1836,*®*  by  its  terms,  embraces  all  civil  suits  and  ac- 
tion, with  the  following  exceptions  -.^"^ 
I.  Appeals  to  a  register's  court. 
II.  Issues  directed  to  any  court  to  ascertain  a  fact  or  f acts.^*' 

III.  Actions  upon  bail-bonds  and  recognisances. 

IV.  Actions  upon  penal  statutes. 

V.  Actions  brought  by  the  commonwealth,  unless  such  rule 
be  entered  by  the  attorney-general,  or  his  deputy,  with 
his  consent  in  writing. 

g    I  Vale  133s. 

363    Duponceau  on  Jurisdiction  102.    The  act  is  not  unconstitutional. 
McDonald  v.  Schell,  6  S.  &  R.  240. 

363  Act  I  May,  1861,  P.  L.  521,  i  Purd.  §49,  p.  354.     It  had  been 
previously  repealed,  as  to  the  district  court,  by  act  28  March,  §3,  P.  L.  89. 

364  Section  8,  i  Purd.  §10,  p.  345. 
36s    Section  39,  i  Purd.  §50,  p.  355. 

366    See  Hoffman  v.  Walborn,  i  Pears.  18. 


Oif  Arbitration.  3179 

It  has  been  decided,  that  an  action  on  a  sheriff's  bond  may  be 
arbitrated,  under  the  statute  f^''  an  action  on  an  insolvent  bond  ;'^' 
an  arbitration  bond;'^"  a  recognisance  of  bail  in  error  ;^"'  or  a 
recognisance  of  bail  for  stay  of  execution.''^  So,  a  scire  facias 
on  an  award  in  favor  of  the  defendant  may  be  arbitrated  f^  and 
a  scire  facias  to  revive  a  judgment,  notwithstanding  a  plea  of  nul 
tiel  record  f^  and  so  also,  if  judgment  on  a  special  verdict  be  re- 
versed and  sent  back,  the  case  may  be  arbitrated.^'*  But  a  suit 
in  equity,  commenced  by  bill,  cannot  be  arbitrated ;  nor  a  case  in 
which  a  judgment  by  default  has  been  opened  on  terms;  nor  a 
cause  which  has  been  brought  to  an  issue  of  law,  by  demurrer. 
The  general  words  of  the  arbitration  law  cover  all  these  cases; 
they  are  not  excepted  by  the  statute  itself ;  but  because  they  are 
not  within  its  spirit,  they  are  adjudged  to  be  beyond  its  opera- 
tion.^'^ If,  however,  a  judgment  be  opened,  without  terms,  and 
the  defendant  let  into  a  defence  on  the  merits,  it  is  within  the 
statute.^'*  Appeals  from  reports  of  county  auditors  may  be  arbi- 
trated, under  the  act  of  1838  ;^''  and  actions  of  account-render ;"' 
an  attachment  against  a  vessel,  however,  by  a  material-man,  for 
building  or  fitting  her  out,  cannot  be  arbitrated  under  the  act,  the 
proceeding  being,  according  to  the  course  of  the  admiralty,  by 
libel,  answer  and  decree.^'' 

An  action  of  ejectment  may  be  referred  to  arbitrators  under 
the  compulsory  arbitration  act  and  a  rule  of  reference  may  be 
entered  without  filing  a  declaration,  as  the  praecipe  is  a  sufficient 

367  Gordon  v.  Commonwealth,  10  W.  443. 

368  Bowman  v.  Sharp,  6  W.  324. 

369  Stout  V.  Commonwealth,  2  R.  341. 

370  Stevenson  v.  Docherty,  3  W.  176. 

371  Pettit  V.  Wingate,  25  Pa.  74.  The  exception  in  the  act  refers  to 
recognizances  for  the  appearance  of  parties,  which  are  subject  to  equitable 
relief  by  the  court.    Ibid. 

372  Hill  V.  Crawford,  8  S.  &  R.  477- 

373  Lange  v.  Stouflfer,  16  Pa.  251. 

374  Steinbrook  v.  Steinbrook,  2  P.  &  W.  165. 

375  Taggart  v.  Fox,  i  Grant  192.  See  Withers  v.  Haines,  2  Pa.  433,  as 
to  the  effect  of  a  demurrer,  after  the  appointment  of  arbitrators. 

376  Lowrey  v.  Tracy,  6  W.  &  S.  493- 

377  Act  14  April,  1838,  §10,  P.  L.  460,  i  Purd.  §21,  p.  863. 

378  Act  30  March,  1821,  7  Sm.  L.  429.  i  Purd.  §1,  p.  230. 

379  RhinedoUar  v.  The  Rose  in  Bloom,  Dist.  Court,  Phila.,  1821.    MS. 
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compliance  with  the  ninth  section  of  the  act.^'"    But  an  execution 
attachment  is  not  a  civil  suit  or  action  within  the  act.'*^ 

28.    Rule  of  reference,  (h) 

The  act  of  assembly  provides,  that  it  shall  be  lawful  for  either 
party,  in  any  civil  suit  or  action,  his  agent  or  attorney,  to  enter  at 
the  prothonotary's  office,  a  rule  of  reference,  wherein  he  shall  de- 
clare his  determination  to  have  arbitrators  chosen,  on  a  day  cer- 
tain, to  be  mentioned  therein,  not  exceeding  thirty  days  thereafter, 
for  the  trial  of  all  matters  in  variance  in  the  suit  between  the  par- 
ties.^^^  The  plaintiff,  however,  before  entering  a  rule  of  refer- 
ence, must  first  file  a  declaration  or  statement  of  the  cause  of  ac- 
tion f^^  and  where  an  affidavit  of  claim  is  required,  and  the  plain- 
tiff has  filed  such  affidavit,  setting  forth  the  nature  and  amount 
thereof,  and  also  a  declaration  or  statement,  the  defendant,  before 
entering  a  rule  of  reference,  must  first  file  an  affidavit  of  defence, 
setting  forth  the  nature  and  character  of  the  same.''*  No  suit, 
which  has  been  set  down  for  trial,  can  be  referred,  except  by  con- 
sent, within  thirty  days  before,  or  during  the  sitting  of  the  court, 
unless  previously  continued  to  the  next  term.''=  A  rule  of  refer- 
ence may  be  entered,  before  the  return-day  of  the  writ  ;'**  but,  in 
such  case,  the  summons  must  be  served  before,  or  contemporane- 

h    I  Vale  1337. 

380  Reed  v.  Long,  10  C.  C.  253 ;  Wilson  v.  Manson,  17  Dist.  98 ;  Noyes 
V.  Brooks,  174  Pa.  632;  Jones  v.  Backus,  114  Pa.  120;  Davidson  v.  Bar- 
clay, 63  Pa.  406;  Montgomery  v.  Patterson,  13  S.  &  R.  150;  Saatee  v. 
Keister,  6  Binn.  36;  The  Supreme  Court  in  Bellas  v.  Dewart,  17  Pa.  85, 
in  considering  this  act  said:  "It  has  regard  expressly  to  controversies 
which  do  not  involve  title  to  land,  and  consequently  not  to  partition,  which 
is  a  real  action." 

381  Stranahan  v.  Stranahaii^  I46  Pa.  44. 

382  Act  of  1836,  §8,  I  Purd.  Iio,  p.  345. 

383  Ibid.  §9,  I  Purd.  §11,  p.  346.  On  appeal  from  the  judgment  of  a 
justice,  in  an  action  of  trespass,  the  transcript  filed  is  not  a  sufficient  state- 
ment, within  the  meaning  of  the  act.    Paries  v.  Weisel,  7  W.  N.  C.  213. 

384  Act  14  May,  1874,  P.  L.  IS9,  i  Purd.  §13,  p.  346.  Notwithstanding 
the  entry  of  a  rule  of  reference  by  the  defendant,  the  court  may  ^ve 
judgment  for  want  of  a  sufficient  affidavit  of  defence.    Ibid. 

38s  Act  of  1836,  §10,  I  Purd.  §12,  p.  346.  Where  a  cause  is  marked  for 
trial  at  a  particular  period,  a  rule  of  reference  may  be  entered  thirty  days 
before  the  commencement  of  such  period.  Baker  v.  Rivers,  Sup.  Court, 
Phila.,  January,  1827.    MS. 

386    Henness  v.  Meyer,  4  Wh.  3S8;  Burke  v.  Matthews,  2  Phila.  282. 
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ously  with,  the  service  of  the  rule  of  reference.^*'  An  immaterial 
variation  in  the  prescribed  form  of  the  rule  of  reference  will  not 
vitiate  the  proceedings  f^^  as,  a  misrecital  of  the  date  of  the  arbi- 
tration law.^*'  Upon  entry  of  the  rule,  it  is  the  duty  of  the  pro- 
thonotary,  to  enter  the  same  of  record,  and  deliver  to  the  party  a 
certified  copy  thereof.*^" 

a.    Waiver  of  rule. 

A  valid  agreement  of  reference  may  be  waived  by  the  acts  or 
words  of  the  parties  to  it.^'^  Thus  a  policy  of  insurance  con- 
tained the  provision  that  no  suit  against  the  company  for  the  re- 
covery of  any  claim  shall  be  sustainable  until  an  award  shall  have 
been  obtained  fixing  the  amount  of  the  claim.  This  provision 
meant  said  Justice  Paxson  that  on  the  written  request  of  the  com- 
pany the  plaintiff  should  join  them  in  choosing  arbitrators  and 
procuring  an  award  before  he  shall  bring  suit.  "It  was  the  right 
of  either  party  to  demand  arbitration ;  it  was  the  right  of  either 
party  to  waive  it,  and  the  defendant,  having  made  no  such  de- 
mand, must  be  presiuned  to  have  waived  it."^°^  Another  policy 
provided  that  no  suit  should  be  maintained  unless  begun  within 
a  year  after  the  fire,  and  in  case  of  disagreement  in  fixing  the  loss 
two  appraisers  should  be  appointed  who  were  subject  to  an  um- 
pire. The  policy  also  provided  that  the  company  "shall  not  be 
held  to  have  waived  any  provision  or  condition,  of  this  policy." 
The  insured  was  not  barred  from  maintaining  a  suit  begun  more 
than  a  year  after  the  fire,  it  appearing  that  the  arbitrators  failed 
to  agree,  without  any  fault  on  the  part  of  the  insured,  and  never 
made  any  appraisement.^'^ 

A  party  however  does  not  waive  his  right  to  arbitrate  by  ap- 
pearing in  court  on  the  calling  of  his  case  for  trial.^'*  But  a  de- 
murrer filed  to  a  statement  admitting  an  allegation  therein,  was 


387  Fehr  v.  Reich,  36  Pa.  472. 

388  Shoemaker  v.  Meyer,  4  S.  &  R.  452;  Nicholas  v.  Wolfersberger,  s 
S.  &  R.  167.  The  arbitrators  have  no  power  but  such  as  is  conferred  by 
the  statute.    Ibid. 

389  Moulson  V.  Rees,  6  Binn.  32. 

390  Act  of  1836,  §11,  I  Purd.  §14,  p.  346. 

391  Wheelen  v.  Boyd,  114  Pa.  228. 

392  Wright  V.  Susquehanna  Mutual  Fire  Ins.  Co.,  no  Pa.  29. 

393  Fritz  V.  British  Am.  Assurance  Co.,  208  Pa.  268. 

394  Swope  V.  Comsey,  8  Dist.  373. 

VOL.  IV — 14 
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held  to  be  a  waiver  of  a  clause  providing  for  the  submission  of  a 
disputed  question  to  arbitrators. ^*° 

b.  Striking  o£F  rule. 

A  reference  entered  at  nisi  prius,  through  misapprehension  may 
be  set  aside.^°®  But  when  referees  have  agreed  on  their  report 
and  no  misconduct  is  charged  it  is  too  late  to  strike  off  the  rule  of 
reference.^" 

c.  Effect  of  entiry  on  jurisdiction  of  court. 

The  entry  of  a  rule  of  reference  does  not  oust  the  jurisdiction 
of  the  court,  before  the  appointment  of  arbitrators  ;'°*  a  rule  not 
acted  on,  may  be  treated  by  either  of  the  parties  as  a  nullity;^*' 
and  the  time  for  choosing  arbitrators  may  be  altered  after  entering 
the  rule,  if  before  notice.*""  The  rule,  however,  once  entered,  can- 
not be  withdrawn  by  the  party  without  leave  ;*"^  nor  can  a  second 
rule  be  entered,  without  consent,  until  the  first  is  discharged  by  the 
court  ;*°^  but  as  the  jurisdiction  of  the  arbitrators  attaches  merely 
for  the  purpose  of  trial,  if  they  decline  to  proceed,  the  court  will 
strike  off  the  rule  ;*''^  this  cannot  be  done,  however,  until  after  the 
day  of  meeting  is  passed.*"*  If  they  do  not  meet  on  the  day  ap- 
pointed, their  jurisdiction  is  at  an  end;*"^  and  the  rule  of  refer- 
ence will  then  be  stricken  off.*"* 

d.  At  what  time  rule  may  be  entered. 

A  rule  of  reference  may  be  entered  before  the  service  of  the 
capias  or  summons.*"'  But  the  defendant  cannot  take  out  a  rule 
of  reference  until  he  has  entered  special  bail.*"*     Such  a  rule  is 

395  Citizens  Trust  &  Surety  Co.  v.  Howell,  19  Super.  Ct.  255. 

396  Bradley  v.  Wolff,  2  Yeates  343. 

397  Oxley  V.  Olden,  i  Dall.  430. 

398  Camp  V.  Bank  of  Owego,  10  W.  130;  Hoffman  v.  Locke,  19  Pa.  57. 

399  Ibid. 

400  Crawford  v.  Gable,  2  Pa.  444. 

401  Withers  v.  Haines,  2  Pa.  435. 

402  Bamet  v.  Hope,  5  Binn.  518;   Smith  v.  Bartolett,  18  L.  I.  no. 

403  Douglass  V.  Kenton,  i  Miles  21. 

404  Trimbly  v.  Maloney,  21  Pitts.  L.  J.  152. 

405  Weir  V.  Johnston,  2  S.  &  R.  459- 

406  Hummel  v.  Foster,  2  Leg.  Chron.  234. 

407  Thomas  v.  Hopkins,  2  P.  A.  Bro.  145 ;  Sharp  v.  Kilgore,  3  S.  &  R. 
387;  Flanigan  v.  Negley,  3  S.  &  R.  498;  Moore  v.  Wolcott,  4  Luz.  L. 
Ob.  24. 

408  Nones  v.  Gelbaud,  11  S.  &  R.  9. 
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regular  if  entered  more  than  thirty  days  prior  to  the  Saturday  at 
which  the  case  is  ordered  on  the  weekly  trial  list.*°^  But  if  a 
rule  is  pending  in  the  common  pleas  to  quash  an  appeal  from  a 
judgment  of  a  justice,  a  rule  of  reference  cannot  be  entered.*^" 
Again,  if  an  appearance  to  a  rule  of  reference  is  entered  prema- 
turely, future  proceedings  without  objection  would  cure  the  de- 
fecf" 

e.    Effect  of  entry  of  rule  on  appeal  from  justice. 

The  entry  of  a  rule  to  arbitrate  and  an  award  thereunder  is  a 
waiver  of  objections  to  the  form  of  an  appeal  from  a  justice.*^^ 

29.    Notice  of  rule.(i) 

The  statute  prescribes,  that  it  shall  be  the  duty  of  the  party,  bis 
agent  or  attorney,  entering  the  rule  of  reference,  to  cause  a  copy 
of  such  certified  rule  to  be  served  on  the  opposite  party,  his  agent 
or  attorney,  at  least  fifteen  days  before  the  day  fixed  therein  for 
the  appointment  of  arbitrators.  And  the  manner  of  such  service 
shall  be,  by  delivering  such  copy  to  the  party,  personally,  his  agent 
or  attorney,  or  if  such  party  cannot  be  found,  or  have  no  agent  or 
attorney,  by  leaving  such  copy  at  his  last  place  of  abode ;  and  in 
the  case  of  a  corporation,  such  copy  shall  be  served  on  the  presi- 
dent or  other  principal  officer,  cashier,  secretary  or  chief  clerk  of 
the  corporation.*^^  A  personal  service  is  indispensable  in  all 
cases,  except  where  the  party  cannot  be  found,  and  has  no  agent 

i     I  Vale  1338-1342. 

409  McMahan  v.  Friend,  29  Pitts.  L,.  J.  255. 

410  Bayard  v.  Hawk,  3  P.  &  W.  174. 

411  Warren  v.  Hugo,  7  C.  C.  S47;  Frey  v.  Vanlear,  I  S.  &  R.  435- 

412  Beyer  v.  Indiantown  Mining  Co.,  2  Chester  331. 

413  Act  of  1836,  §12,  I  Purd.  §15,  p.  346.  For  an  omission  to  serve  a 
certified  copy  of  the  rule  of  reference,  or  of  the  notice  of  meeting,  the  law 
imposes  a  penalty  of  twenty-five  dollars,  recoverable,  one-half  to  the  use 
of  the  party,  and  the  other  half  to  the  use  of  the  party  who  will  sue  for 
the  same.  But  this  provision  does  not  deprive  the  court  of  the  power  of 
setting  aside  the  award,  for  want  of  notice,  nor  interfere  with  the  right 
of  the  party  to  recover  such  damages  as  he  may  have  sustained.  Act  of 
1836,  §36,  I  Purd.  §45,  p.  354-  The  fact  that  the  party  had  actual  notice, 
is  no  defence  to  an  action  for  the  penalty.  Hottenstine  v.  Auten,  43  Pa. 
323.  And  it  is  recoverable,  without  proof  of  damage,  though  the  rule  of 
reference  were  stricken  off,  before  suit  brought.  Dunlap  v.  McKee,  25 
Pa.  84.  But  if  the  rule  of  reference  was  entered,  before  declaration  filed, 
there  can  be  «o  recovery ;  it  is  merely  void.    Cummin  v.  Wilson,  2  W.  13. 
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or  attorney ;  but  where  the  party  has  an  attorney,  leaving  a  copy 
at  his  office  is  not  a  personal  service  on  him  ;"*  so,  a  service  on  a 
party  residing  within  the  county,  by  leaving  a  copy  at  his  boarding- 
house,  is  not  sufficient  ;*^^  and  a  service  on  the  defendant's  wife  is 
not  good,  unless  it  appear  that  she  was  at  her  husband's  house  at 
the  time  of  service.*"  If  there  be  two  defendants,  service  must 
be  made  on  each  of  them,  to  enable  the  plaintiff  to  proceed  on  his 
rule  of  reference;*^'  even  if  the  defendants  be  co-executors.*^' 
If  the  defendant  be  temporarily  absent  from  the  state,  the  rule 
must  be  served  upon  his  attorney.*^'  It  is  too  late,  however,  to 
take  advantage  of  an  irregularity  in  the  notice,  after  execution  is- 
sued.*^'' 

a.    When  it  should  be  served. 

The  summons  should  be  served  either  before  or  contemporane- 
ously with  the  rule  of  reference;*"^  and  if  the  defendant  be  tem- 
porarily absent  from  the  state,  the  rule  cannot  be  served  on  his 
wife*''^  but  may  be  served  on  his  attorney.*^'  Agreement  as  to 
the  time  and  place  of  meeting  dispenses  with  the  necessity  of  per- 
sonal notice,*^*  or  if  the  defendant  were  present  at  the  appoint- 
ment of  the  arbitrators,  he  is  not  entitled  to  notice.*^®  Nor  need 
the  service  of  notice  be  proved  if  the  defendant  acknowledged 
service.*"^  Defects;  in  the  service  of  the  rule  may  also  be  waived 
by  the  defendant's  personal  appearance  or  by  his  agent*^^  before 
the  arbitrators  and  taking  part  either  personally  or  by  attorney  in 

414  Jackson  v.  Wilson,  7  W.  &  S.  250. 

415  Simpson  v.  Brown,  i  Pitts.  143. 

416  Pedan  v.  Cox,  3  S.  &  R.  245. 

417  Berentz  v.  Bishop,  5  S.  &  R.  179;  Marshall  v.  Lowry,  6  S.  &  R. 
281 ;  Ranck  v.  Becker,  12  S.  &  R.  412 ;  Beltzhoover  v.  Commonwealth,  i 
W.  126. 

418  Pedan  v.  Cox,  3  S.  &  R.  245. 

419  McGowen  v.  Stephens,  i  Luz.  L,.  Ob.  3. 

420  McCord  V.  Scott,  4  W.  11.    And  see  Stout  v.  Commonwealth,  2  R. 

341. 

421  Fehr  v.  Rdch,  36  Pa.  472. 

422  McCowen  v.  Stephens,  l  Luz.  L.  Ob.  3. 

423  McCowen  v.  Stephens,  i  Luz.  L.  Ob.  3. 

424  Shibe  V.  Rex,  i  P.  A.  Bro.  174. 

42s    Eckert  V.  Sheets,  6  S.  &  R.  275;    Brown  v.  Brashier,  2  P.  &  W. 
114.    But  see  Henry  v.  Norwood,  4  W.  347;  Carter  v.  Slocum,  2  Phila.  401. 
436    Kirk  V.  Eaton,  10  S.  &  R.  103. 
427    Reesman  v.  Kittanning  Ins.  Co.,  3  C.  C.  i. 
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the  proceedings,*^*  but  his  mere  appearance  without  taking  part  in 
the  subsequent  proceedings  will  not  be  regarded  a  waiver  of  ob- 
jections to  the  service.*^'  An  irregularity  in  the  service  of  a  rule 
of  reference  is  waived  by  the  defendant's  omission  to  apply  for 
relief  until  after  an  award.*'"  It  need  not  appear  by  the  record 
that  the  defendant  had  notice  of  the  time  and  place  of  meeting.*''^ 

A  rule  of  reference  cannot  be  served  on  the  parties  in  another 
state.**^  But  a  rule  to  arbitrate  may  be  served  in  county  B.  on 
the  officers  of  an  insurance  company  having  an  officer  in  county 
A.*'^  Again,  if  service  of  the  rule  to  arbitrate  is  made  by  copy, 
it  must  show  that  the  seal  of  the  court  was  affixed  to  the  original 
certificate.*'*  And  if  an  error  of  the  date  in  a  copy  of  the  rule  is 
corrected  by  verbal  notice,  it  is  not  a  "true  copy"  within  the  act.*'^ 

Nor  can  the  plaintiff  proceed  against  one  of  several  defendants 
under  a  rule  of  reference  where  he  has  omitted  to  serve  notice  on 
the  others.*'^  The  presumption  of  notice  or  waiver  will  arise 
whenever  the  award  recites  the  facts  that  the  parties  were  present 
and  were  heard.**^ 

b.  At  what  hour  parties  should  appear. 

Finally  a  notice  to  choose  arbitrators  between  certain  hours 
named  requires  that  the  parties  be  present  at  the  earliest  hour 
named,  or,  in  default  of  such  appearance,  the  choice  may  be  made, 
in  their  absence.*'* 

c.  Second  rule  of  reference. 

A  second  rule  of  reference  cannot  be  entered  without  consent 
until  the  first  one  is  discharged  by  the  court.*'*    Yet  a  second  rule 

428  Stout  V.  Commonwealth,  2  R.  341;  Lycoming  Fire  Ins.  Co.  v. 
Storss,  97  Pa.  354;  Bosler  v.  Poe,  13  S.  &  R.  231;  Davis  v.  Clark,  i  Lack. 
L.  Jur.  16;   Evans  v.  Duncan,  4  W.  24. 

429  Carter  v.  Slocum,  2  Phila.  401. 

430  Fehr  v.  Reich,  36  Pa.  472 ;   Magee  v.  Dickson,  3  Luz.  L.  Ob.  376. 

431  Oppenhiemer  v.  Comly,  3  S.  &  R.  3- 

432  McKinney  v.  Strausser,  3  Law  Times  (N.  S.)  42. 

433  Charles  v.  Keystone  Mutual  Ben.  Association,  3  Del.  78. 

434  Stegman  v.  Wills,  3  Dist.  252. 

435  Orner  v.  Kaniper,  i  Leh.  115. 

436  Scranton  v.  Millspaugh,  13  Lane  Bar  104.  See  Marshall  v.  Lowry, 
6  S.  &  R.  281. 

437  Sheets  v.  Rudebaugh,  2  R.  149;  Vankirk  v.  McKee,  9  Pa.  100. 

438  Welsh  V.  Schall,  1  Dist.  114. 

439  Barnet  v.  Hope,  5  Binn.  528. 
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of  reference  may  be  entered  without  striking  off  the  first  rule  if 
this  is  regarded  as  having  been  abandoned  by  both  parties,**"  pro- 
vided that  no  injury  would  result  to  other  parties.  Nor  will  the 
second  rule  to  arbitrate  be  stricken  off  because  the  costs  of  the 
first  rule,  which  had  not  been  stricken  off,*  had  not  been  paid.**^ 

d.  Rule  of  reference  cannot  be  withdrawn  without  leave. 

A  rule  of  reference  cannot  be  withdrawn  without  leave.**^ 
While  the  court  has  no  power  to  discontinue  a  suit  after  the  juris- 
diction of  the  arbitrators  has  attached,**'  if  the  cause  is  returned 
to  the  court  its  jurisdiction  revives.***  A  rule  of  court  directing 
the  prothonotary  to  enter  a  non  pros  in  cases  in  which  no  declara- 
tion is  filed,  does  not  apply  to  an  action  before  arbitrators.**^ 

A  rule  to  arbitrate  cannot  issue  whenever  the  record  shows  that 
there  has  been  no  disposition  of  a  demurrer  to  the  plaintiff's  state- 
ment. The  fact  that  the  plaintiff  after  the  demurrer  was  filed 
before  taking  the  rule  to  arbitrate,  filed  an  amended  statement 
does  not  cure  the  irregularity."*** 

e.  Reference  operates  as  waiver  of  right  of  affidavit  of  defense. 

A  plaintiff  who  takes  a  rule  to  refer  and  proceeds  to  an  award, 
thereby  waives  his  right  to  an  affidavit  of  defence,**^  but  not  his 
right  to  a  bail-bond.**^  If,  however,  no  proceedings  have  been 
taken  on  the  rule  the  mere  entry  of  it  does  not  prevent  the  court 
from  entering  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence.**' Consequently  when  no  proceedings  have  been  had  on 
the  rule  it  is  not  necessary  to  strike  it  off  in  order  to  take  judg- 
ment for  the  want  of  a  sufficient  affidavit  of  defence.*^'' 

440  Schuylkill  Bank  v.  Macalester,  6  W.  &  S.  147 ;  Mechanics'  Bank  v. 
Fisher,  i  R.  341 ;   Purcell  v.  Lambert,  8  Kulp  323. 

441  Grant  v.  Peoples'  Mutual  Aid  Society,  2  Leg.  Rec.  190. 

442  Withers  v.  Haines,  2  Pa.  435;    Smith  v.  Bartolett,  18  L.  I.  no. 

443  Horn  V.  Roberts,  i  Ash.  45;  Barnet  v.  Hope,  S  Binn.  518;  Doug- 
lass V.  Kenton,  I  Miles  21 ;   Rank  v.  Morton,  2  Law  Times  (N.  S.)  9. 

444  Newton  v.  Wolbert,  I  P.  A.  Bro.  141 ;  Creps  v.  Dunham,  69  Pa.  456. 

445  McCall  V.  Crousillat,  2  S.  &  R.  167. 

446  Stambaugh  v.  Geise,  15  Dist.  792. 

447  Duncan  v.  Bell,  28  Pa.  5x6. 

448  Frankford  v.  Philler,  2  P.  A.  Bro.  248. 

449  Camp  V.  Owego  Bank,  10  W.  130;  Mechanics'  Bank  v.  Fisher,  i  R. 
345;  Taggart  v.  Fox,  i  Grant  190;  Cooper  v.  Restenbalt,  i  Pears.  463; 
Hoffman  v.  Locke,  19  Pa.  57 ;   Emory  v.  Heald,  7  C.  C.  329. 

450  Heffner  v.  Confair,  i  Del.  440.  But  see  Hickernell  v.  Bank  of  Car- 
lisle, 62  Pa.  146. 
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30.    Appointment  of  arbitrators.(j) 

On  the  day  fixed  for  the  appointment  of  arbitrators,  if  both 
parties  attend,  either  in  person,  or  by  their  agents  or  attorneys, 
the  statute  provides,  that  the  arbitrators  shall  be  chosen  in  the  fol- 
lowing manner  :*°^ 

I.  The  number  of  the  arbitrators,  which  shall  be  either  three 
or  five,  shall  be  fixed  by  the  parties,  or,  if  they  cannot 
agree,  by  the  prothonotary ;  but  the  parties  may  agree 
to  refer  the  cause  to  any  one  person  whom  they  shall 
concur  in  choosing. 
II.  If  the  number  fixed  be  three,  the  plaintiff  shall  then  nomi- 
nate one  person,  if  five,  he  shall  nominate  two,  and  if 
all,  or  either,  be  objected  to  by  the  defendant,  he  shall 
nominate  other  persons  in  place  of  those  objected  to, 
until  he  shall  have  nominated  six  persons  for  every 
person  so  allowed  by  him  to  be  nominated. 

III.  The  defendant  shall  then  nominate,  in  like  manner,  an 

equal  number  of  persons,  subject,  in  like  manner,  to 
objection  on  the  part  of  the  plaintiff. 

IV,  If  the  parties  agree  in  the  choice  of  arbitrators,  as  afore- 

said, the  umpire  shall  be  chosen  as  follows :  the  parties 
shall  nominate  alternately,  beginning  with  the  plaintiff, 
seven  persons,  the  opposite  party  having  the  right  to 
object  to  the  nomination,  and  if  all  the  persons  thus 
nominated  be  objected  to,  the  prothonotary  shall  nomi- 
nate a  suitable  and  disinterested  person;  if  he  be  ob- 
jected to,  he  shall  name  another,  and  so  on,  until  he 
shall  name  seven  persons,  and  if  all  be  objected  to,  he 
shall  make  out  a  list  of  five  such  persons,  and  the  par- 
ties shall  then  strike  out  alternately,  beginning  with  the 
plaintiff,  until  the  name  of  only  one  person  be  left,  who 
shall  be  the  umpire. 
V.  If  the  parties  cannot  agree  in  the  choice  of  arbitrators, 
as  aforesaid,  the  prothonotary  shall  make  out  a  list, 
containing  the  names  of  five  suitable  and  disinterested 
persons:  for  each  of  the  number  of  arbitrators,  so  as 

j    I  Vale  1347, 1351- 

4SI  Act  of  1836,  §13,  I  Purd.  §i6,  p.  347.  The  appearance  of  one  of  the 
defendants  for  himself,  and  on  behalf  of  his  co-defendants,  is  sufficient, 
if  acquiesced  in.    Whitehill  v.  Whitehill,  \^  S.  &  R.  295. 
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aforesaid  fixed  upon,  from  which  list  the  parties  shall 
strike  out,  alternately,  beginning  with  the  plaintiff, 
until  the  number  be  left  which  was  so  fixed,  and  the 
persons  so  selected  shall  be  the  arbitrators. 
VI.  If  the  parties  agree  as  to  one  or  more  of  the  arbitrators, 
and  differ  as  to  one  or  more,  the  like  proceedings  shall 
be  had  to  supply  the  deficiency,  and  complete  the  num- 
ber of  arbitratcws  so  fixed  upon. 

a.  When  they  must  be  chosen. 

When  the  rule  is  taken  by  either  party,  the  arbitrators  must  be 
chosen  within  thirty  days  afterward.*"^  A  party  is  not  required 
to  attend  and  choose  them  on  a  legal  holiday,*^'  or  decoration 
day.*°*  But  no  objection  can  be  made  to  changing  the  day  for 
choosing  them  if  this  were  done  before  notice  of  the  rule  was  con- 
veyed to  the  other  party.*°^  If  the  opposite  party  fails  to  attend 
the  meeting  for  choosing  them,  it  is  necessary  for  formal  proof 
to  be  made  of  service  of  the  notice  under  oath.*^* 

b.  Mode  of  attending,  choosing,  etc. 

In  choosing  the  arbitrators,  one  of  the  parties  present  at  the 
place  of  meeting  cannot  choose  two  in  succession  in  the  absence 
of  the  opposite  party.*^^  Nor  is  the  method  material  that  the  pro- 
thonotary,  acting  for  the  opposite  party,  chooses  an  arbitrator 
first  and  the  plaintiff  then  names  the  other  two.*°*  But  where  the 
defendant  takes  a  rule  for  arbitrators  and  the  plaintiff  fails  to  ap- 
pear at  the  time  of  their  appointment,  the  prothonotary  is  not  em- 
powered to  choose  for  the  absent  party  without  due  proof  of  the 
service  of  the  notice  by  the  oath  or  affirmation  of  the  party  who 
made  it.*^®  Again,  if  notice  is  served  on  two  only  of  three  de- 
fendants, the  prothonotary  cannot  appoint  arbitrators  for  all  the 
defendants.*""  And  if  a  majority  of  the  arbitrators  attend,  they 
may  supply  a  vacancy  in  the  absence  of  the  defendant  if  there  be 

452  Grant  v.  People's  Mutual  Aid  Society,  2  Schuylkill  Leg.  Rec.  190. 

453  Doles  v.  Powell,  9  C.  C.  207. 

454  Ibid. 

455  Crawford  v.  Gable,  2  Pa.  444. 

456  Frey  v.  Heffner,  i  York  201. 

457  Richardson  v.  Borrowman,  i  Lack.  Jur.  116. 

458  Seybert's  Appeal,  4  Walk.  45. 

459  Frey  v.  Heffner,  i  York  201. 

460  Marshall  v.  Lowry,  6  S.  &  R.  295. 
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no  sufficient  excuse  for  his  non-attendance.*®^  In  general  any  ir- 
r^ularities  in  the  choosing  of  arbitrators  are  waived  by  attending 
and  participating  in  the  proceedings  of  their  meetings.*"^ 

But  little  difficulty  can  occur  where  both  parties  attend  at  the 
time  appointed ;  but  if  only  one  of  them  be  in  attendance,  a  strict 
compliance  with  the  provisions  of  the  statute  is  indispensable  ;**' 
in  such  case,  the  proceedings  are  to  be  as  follows  :*®* 

I.  If  the  party  attending  be  the  party  by  whom  the  rule  of 
reference  was  entered,  proof  shall  be  made  that  the  no- 
tice was  duly  served  on  the  opposite  party,  in  the  man- 
ner therein  provided,  and  the  proof  of  the  service  shall 
be  the  oath  or  affirmation  of  the  person  by  whom  it  was 
made.  Proof  of  service  may  be  made  before  the  pro- 
thonotary,*"^  or  his  deputy  ;*^^  and  if  the  defendant  and 
his  attorney  acknowledge  service  of  the  notice,  other 
proof  is  dispensed  with.*®^ 
II.  It  shall  be  the  duty  of  the  prothonotary  to  fix  the  number 
of  the  arbitrators,  to  nominate  for  the  absent  party, 
and  to  object  to  the  nominations  made  by  the  party 
present,  if  he  shall  think  it  necessary.  If  but  one  party 
attend,  the  number  of  arbitrators  must  be  fixed  exclu- 
sively by  the  prothonotary;  if  fixed  by  the  prothono- 
tary and  the  party,  it  is  error  ;*®^  but,  in  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed,  that  the 
number  was  fixed  by  the  officer,  in  accordance  with  his 
duty;***  and  if  the  prothonotary  record  that  he  acted 
for  the  absent  party  in  choosing  arbitrators,  but  do  not 
specify  the  mode  of  selecting  them,  the  presumption  is, 
that  he  did  it  in  due  form  of  law.*^" 

461  McEntire  v.  McElduff,  I  S.  &  R.  19. 

462  Moyer  v.  Yaroskosky,  6  Kulp  151. 

463  Cave  V.  Crumley,  i  Clark  312. 

464  Act  of  1836,  §14,  I  Purd.  §17,  p.  347. 
46s  Act  14  April,  1834,  §77,  P.  L-  3S5- 

466  Reigart  v.  McGrath,  16  S.  &  R.  65. 

467  Kirk  V.  Eaton,  10  S.  &  R.  103. 

468  Mitchell  V.  Wilhelm,  6  W.  259;  Feehrer  v.  Rudy,  7  W.  &  S.  183; 
Smith  V.  Bartolett,  18  L.  I.  no. 

469  Withers  v.  Haines,  2  Pa.  435 ;  Finch  v.  Lamberton,  62  Pa.  370. 

470  Steele  v.  Herrington,  i  Grant  442.  Where  the  plaintiflf's  attorney 
handed  a  list  of  three  names  to  the  prothonotary,  to  which  he  added  the 
names  of  four  other  persons,  and  thereupon,  the  plaintiff's  attorney  and 
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III.  If,  in  such  case,  all  the  persons  nominated  on  either  side 
shall  be  objected  to,  the  like  proceedings  shall  be  had 
for  the  choice  of  arbitrators,  as  if  both  parties  were 
'present,  except  that  the  duties  required  to  be  per- 
formed by  the  prothonotar'y,  in  such  case,  shall  be  per- 
formed by  the  recorder  of  deeds,  the  sheriff,  coroner 
or  treasurer  of  the  proper  county.*'^ 
The  day,  hour  and  place  of  meeting  is  to  be  fixed  by  the  par- 
ties, if  present,  and  able  to  agree  thereupon ;  otherwise,  it  is  the 
duty  of  the  prothonotary  to  determine  the  same ;  but,  in  such  case, 
the  time  is  not  to  be  less  than  ten  nor  more  than  twenty  days  from 
the  appointment  of  the  arbitrators.*^^     If  the  prothonotary  fix 
the  time  of  meeting  at  a  period  less  distant  than  the  law  pre- 
scribes, in  the  absence  of  the  opposite  party,  the  judgment  is  er- 
roneous, unless  the  defect  be  cured  by  an  appearance.*'^     In  most 
of  the  state,  the  mode  and  manner  of  choosing  the  arbitrators  is 
noted  by  the  prothonotary,  either  on  a  separate  paper,  or  in  a 
book  kept  for  that  purpose ;  and  the  minutes  of  the  ofiicer  have 
always  been  regarded  as  part  of  the  proceedings  in  the  cause,  not 
liable  to  be  contradicted  by  him  or  any  other  person;   and  not 
amendable,  unless  application  be  made  in  proper  time,  and  there 
be  something  to  amend  by.*'* 

A  participation  in  the  choice  of  arbitrators  is  a  waiver  of  the 
right  to  a  plea  in  abatement.*'^  Likewise  to  choose  arbitrators 
and  to  agree  to  the  time  and  place  of  meeting  is  a  waiver  of  an  ob- 
jection that  a  statement  had  not  been  filed.*'*  And  by  proceeding 
to  a  hearing  before  arbitrators  an  objection  to  the  legality  of  their 
appointment  is  waived,  even  though  there  be  an  agreement  to  the 

the  prothonotary  alternately  struck  one  name  from  the  list,  until  the  three 
first  persons  were  left,  who  were  certified  to  be  the  abitrators  appointed, 
the  court  set  aside  the  proceedings,  and  said  they  were  highly  irregular  and 
improper.    Cave  v.  Crumley,  i  Clark  312. 

471  In  all  suits  to  which  the  prothonotary  is  a  party,  or  in  which  may 
be  interested,  the  statute  provides,  that  the  duties  required  to  be  per- 
formed by  him  shall  devolve  upon  the  recorder  of  deeds,  the  clerk  of  the 
orphans'  court,  the  sheriff,  coroner  or  treasurer  of  the  proper  county.  Act 
of  1836,  §35,  I  Purd.  §48,  p.  3S4. 

472  Act  of  1836,  §15,  I  Purd.  §18,  p.  347. 

473  Kirk  v.  Eaton,  10  S.  &  R.  103. 

474  Feehrer  v.  Rudy,  7  W.  &  S.  183-4. 

475  Stimmel  v.  Miller,  3  C.  C.  128. 

476  Warren  v.  Hugo,  7  C.  C.  547. 
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contrary.^"  And  if  both  parties  appear  at  the  trial  it  will  be  pre- 
sumed, on  a  rule  to  strike  off  the  award,  that  the  arbitrators  were 
properly  chosen,  and  that  the  preliminary  proceedings  were  regu- 
lar, and  if  they  were  not,  that  all  defects  were  waived.*^* 

c.  Who  may  act. 

A  woman,  either  married  or  single,  may  act  as  a  referee  in  a 
compulsory  arbitration  proceeding,*"  also  a  justice  of  the 
peace;**"  but  when  the  choice  of  arbitrators  is  invalid,  all  subse- 
quent proceedings  fall  with  it.**^ 

d.  Death  does  not  revoke  rule. 

Death  does  not  revoke  the  rule  of  reference  in  compulsory  ar- 
bitration, but  the  arbitrators  on  the  plaintiff's  death,  cannot  make 
a  valid  award  in  his  favor  until  the  substittition  of  the  proper  par- 
ties,*«2 

e.  Effect  of  substitution  of  parties. 

The  substitution  of  personal  representatives  made  between  the 
time  of  choosing  the  arbitrators  and  the  time  of  meeting,  is 
valid.*'^ 

31.    Proceedings  before  arbitrators. 

On  this  subject,  the  act  of  assembly  ordains,  that  it  shall  be  the 
duty  of  the  party  by  whom  the  rule  of  reference  shall  have  been 
entered,  to  procure  from  the  prothonotary  a  certified  copy  of  the 
record,  containing  the  names  of  the  arbitrators,  and  the  time  and 
place  of  their  meeting,  and  to  serve  a  copy  of  the  same  on  each  of 
the  arbitrators,  and  also  on  the  opposite  party,  if  he  reside  within 
the  city  or  county,  and  if  not,  upon  his  agent  or  attorney,  giving 
at  least  ten  days'  notice  previous  to  the  day  of  meeting.*"  And 
the  act  of  1877  provides,  that  if  the  party  have  no  agent  or  attor- 
ney, service  may  be  made  upon  him,  in  the  same  manner  as  a  writ 
of  summons  is  served  in  a  personal  action.**^     Notice  of  the  time 

477  Christman  v.  Moran,  9  Pa.  487.    See  Sherer  v.  Bird,  i  Leg.  Op.  157- 

478  Meyer  v.  Yaro«kosky,  6  Kulp  151. 

479  Evans  V.  Ives,  I  Chester  296. 

480  Temple  v.  Myers,  16  C.  C.  232. 

481  Doles  V.  Powell,  i  Lack,  Jur.  429. 

482  Meehan  v.  Karelin,  i  Lack.  Jur.  305. 

483  Kessler  v.  Haupt,  26  Pitts.  L.  J.  160. 

484  Act  of  1836,  §16,  I  Purd.  §19,  p.  348- 

485  Act  23  March,  1877,  P.  L.  28,  i  Purd,  §20,  p.  348. 
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and  place  of  meeting  must  be  given,  though  the  opposite  party 
attended,  when  the  arbitrators  were  appointed,*'^  unless  he  ac- 
cepted service.**'  It  was  formerly  held,  that  service  upon  the  de- 
fendant must  be  a  personal  one,  if  he  resided  within  the  county;*^* 
but  this  has  been  remedied  by  the  act  of  1877;  which  authorizes 
a  service  upon  the  attorney  of  the  opposite  party,  though  he  be  a 
resident  of  the  county.**^  The  record  need  not  show  that  the  de- 
fendant had  notice  of  the  time  and  place  of  meeting.*"* 

The  appropriate  party  is  entitled  to  be  served  with  a  certified 
copy  of  the  record  containing  the  time  and  place  of  meeting;*"^ 
even  though  having  actual  notice  of  the  time  and  place  of  meet- 
ing.*^^  Indeed,  notice  of  time  and  place  of  meeting  must  be 
served  on  the  opposite  party  personally  if  a  resident  of  the  county, 
and  acceptance  of  service  by  his  attorney  is  not  sufficient,  but  an 
express  waiver  of  service  on  the  client  would  suffice.*®^  Should 
the  notice  of  the  meeting  contain  a  misnomer  of  the  plaintiff,  the 
court  will  strike  oif  all  the  proceedings  under  the  rule.***  Like- 
wise a  mistake  of  a  month,  November  for  December  in  a  copy  of 
a  notice  to  choose  arbitrators  invalidates  it,  though  the  mistake  is 
verbally  corrected  after  the  service  of  the  rule.  The  copy  is  not 
a  true  one  and  therefore  is  valueless.**^  But  an  award  will  not 
be  stricken  off  when  the  party  receives  conflicting  notices  of  the- 
time  and  place  of  meeting  and  does  nothing  to  inform  himself  of 
the  proper  time  and  place.*'*" 

If  only  one  of  the  parties  shall  attend  on  the  day  appointed  for 
the  meeting  of  the  arbitrators,  and  the  arbitrators,  or  one  or  more 
of  them,  shall  attend,  the  statute  provides  that  the  proceedings 
shall  be  as  follows  :**' 

486  Henry  v.  Norwood,  4  W.  347;   Carter  v.  Slocutn,  2  Phila.  401. 

487  Kirk  V.  Eaton,  10  S.  &  R.  103. 

488  Rivers  v.  Walker,  I  Dall.  81;  Fijich  v.  lyamberton,  62  Pa.  370; 
Simpson  v.  Brown,  i  Pitts.  143. 

489  Wilcox  V.  Payne,  26  Pitts.  L.  J.  67. 

490  Oppenheimer  v.  Comly,  3  S.  &  R.  3.  For  an  omission  to  serve  a 
copy  of  the  recor,d,  the  law  imposes  a  penalty  of  $25.    1  Purd.  §45,  p.  354. 

491  Foltz  V.  Grubb,  2  Clark  490. 

492  Hottenstein  v.  Auten,  43  Pa.  323. 

493  Mersereau  v.  Kohler,  2  Pears.  98. 

494  Welsh  v.  Schall,  11  C.  C.  30,  i  Dist.  114. 

495  Orner  v.  Kaniper,  i  Lehigh  115. 

496  Hagadorn  v.  Mangan,  i  Kulp  181. 

497  Act  of  1836,  §17,  I  Purd.  §21,  p.  348. 
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I.  If  the  party  attending  be  the  party  by  whom  the  rule  of 
reference  was  entered,  proof  shall  be  made  that  due 
notice  of  the  time  and  place  of  meeting  was  given  to 
the  opposite  party,  as  therein  provided. 
II.  If  the  party  absent  shall  have  been  prevented  from  at- 
tending by  sickness,  or  other  unavoidable  cause,  and 
notice  thereof  shall  be  given  to  the  arbitrators  or  arbi- 
trator present,  of  the  sufficiency  of  which  cause  arbi- 
trators or  arbitrator  shall  judge,  an  adjournment  shall 
take  place  to  such  subsequent  time  as  the  said  arbitra- 
tors or  arbitrator  shall  fix. 
When  the  whole  number  of  the  arbitrators  shall  be  assembled, 
they  are  to  be  sworn  or  affirmed,  justly  and  equitably  to  try  all 
matters  in  variance,  subi^iitted  to  them ;  which  oath  or  affirmation 
may  be  administered  to  them  by  any  person  having  authority  to 
administer  oaths,  or  in  the  absence  of  such  person,  by  one  of  their 
number.*'^     The  powers  of  the  arbitrators,  under  their  appoint- 
ment, have  been  already  considered.*"^    It  is  only  necessary  in  this 
place  to  add,  that  they  are  not  required  by  law,  to  reduce  their 
proceedings  to  writing ;  if  they  proceed  irregularly,  the  court  will 
give  relief  in  a  summary  manner.^"" 

32.    If  all  do  not  attend,  how  proceedings  shall  be  conducted. 

If  the  whole  number  of  arbitrators  shall  not  attend  on  the  day 

appointed  for  the  meeting,  the  proceedings  shall  be  as  follows  :^°^ 

I.  Proof  shall  be  made  that  due  notice  of  the  time  and  place 

of  meeting  was  given  to  the  arbitrator  or  arbitrators 

absent,  as  therein  provided. 

498  Act  of  1836,  §19,  I  Purd.  §22,  p.  349.  See  Vanwegen  v.  Davis,  4 
Leg.  Gaz.  222.  The  statute  provides,  that  if  any  person  appointed  an  arbi- 
trator, and  residing  within  the  county,  having  received  due  notice  of  his 
appointment,  shall  fail  to  attend  and  take  upon  himself  the  duties  of  the 
appointment,  unless  prevented  by  sickness,  or  other  unavoidable  cause,  he 
shall,  for  every  such  default,  forfeit  and  pay  the  sum  of  two  dollars,  to  be 
recovered  by  either  party,  who  shall  first  sue  for  the  same;  but  no  arbi- 
trator shall  be  compelled  to  serve  on  more  than  ten  appointments  in  any 
one  year.    §33. 

499  See  §20. 

500  McEntire  v.  McElduil,  i  S.  &  R.  22.  And  see  Negley  v.  Stewart,  lo 
S.  &  R.  207 ;  Stiles  v.  Carlisle  and  Hanover  Turnpike-road,  10  S.  &  R.  286. 

501  Ibid.  §18,  I  Purd.  §21,  p.  348. 
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II.  If  both  parties  be  present,  either  in  person  or  by  their 
agents  or  attorneys,  the  place  of  the  arbitrator  or  arbi- 
trators absent  may  be  supplied  by  the  parties  afore- 
said, if  they  can  agree  upon  suitable  persons. 

III.  If  the  parties  shall  be  unable  to  agree,  the  arbitrator  or 

arbitrators  present  shall  appoint  a  suitable  person  or 
persons  to  fill  the  vacancy. 

IV.  If  any  one  of  the  parties  be  absent,  and  no  sufficient  rea- 

son be  assigned,  as  aforesaid,  for  such  absence,  it  shall 
be  lawful  for  the  arbitrators  or  arbitrator  present  to 
appoint  a  suitable  person  or  persons  to  fill  the  vacancy. 
\Vhere  one  of  the  arbitrators  does  not  attend,  the  record  must 
show  service  of  notice  on  him.^°^  One  arbitrator  attending  may 
adjourn  ;°°^  and  at  such  adjourned  meeting  (notice  having  been 
given  to  the  absent  party),  others  may  be  appointed;^"*  and  if  the 
party  attended  at  the  appointment  of  arbitrators,  he  is  not  entitled 
to  notice  of  the  adjournment.^"^  Arbitrators  may  adjourn,  before 
being  sworn  f°^  but  after  they  have  all  met  and  been  sworn,  they 
have  no  power  to  supply  vacancies  f°''  and  no  authority  is  given 
to  supply  a  second  vacancy  f^  the  proper  course  would  be,  to  ad- 
journ over,  if  the  attendance  of  the  absent  arbitrator  could  proba- 
bly be  had,  or  to  move  the  court  for  a  rescission  of  the  rule.°°' 
The  court  has  no  power  to  appoint  an  arbitrator  in  the  place  of 
one  who  has  died  pending  the  proceefdings ;  nor  will  they,  in  such 
case,  strike  off  the  rule  of  reference,  against  the  dissent  of  one  of 
the  parties.'^"  It  need  not  appear  on  the  face  of  the  proceedings, 
that  the  arbitrators  met  on  the  day  appointed.^^^ 

An  arbitrator  who  is  present  but  declines  to  act  because  he  con- 
siders himself  interested  may  be  deemed  absent,^^^  but  an  agree- 

502  Smith  V.  Bartolett,  18  L.  I.  no.    But  see  Brown  v.  Brashier,  2  P. 
&  W.  114. 

503  Steeley  v.  Irvine,  6  S.  &  R.  128. 

504  Stiles  V.  Carlisle  and  Hanover  Turnpike-road,  10  S.  &  R.  286.    An 
arbitrator  present,  but  declining  to  act,  may  be  considered  absent.    Ibid. 

50s  Eckert  v.  Sheets,  6  S.  &  R.  275 ;  Brown  v.  Brashier,  2  S.  &  W.  114. 

506  Boone  v.  Reynolds,  i  S.  &  R.  231 ;   Eckert  v.  Sheets,  6  S.  &  R.  275. 

507  Wilson  V.  Cross,  7  W.  495. 

508  Mitchell  V.  Wilhelra,  6  W.  259. 

509  Wilson  V.  Cross,  7  W.  495. 

Sio    Girard  v.  Hutchinson,  2  S.  &  R.  188.    See  §17. 

Sii    Kimble  v.  Saunders,  10  S.  &  R.  193. 

512    Stiles  v.  Carlisle  &  Hanover  Turnpike  Road,  10  S.  &  R.  286. 
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ment  to  go  on  before  one  arbitrator  does  not  convert  the  proceed- 
ing into  a  voluntary  submission.^^^ 

33.  When  remaining  arbitrators  may  proceed. 

If  one  of  the  arbitrators  die,  or  become  incapable,  or  refuse  to 
attend  to  the  duties  of  his  appointment,  or  remove  or  depart  from 
the  county,  the  remaining  arbitrators  may  proceed  with  the  cause, 
and  make  an  award,  if  they  can  agree  upon  the  same ;  but  if  they 
cannot  agree  thereupon,  they  may  appoint  an  umpire,  and  the  um- 
pire so  appointed,  together  with  such  arbitrators,  may  proceed 
with  the  cause  and  make  an  award.^^^  The  arbitrators,  however, 
under  this  section,  can  only  appoint  an  umpire,  in  case  of  disagree- 
ment, after  a  hearing  of  the  cause.^^^ 

34.  Their  award,  (k) 

As  soon  as  the  arbitrators  shall  have  heard  the  evidence  and  al- 
legations of  the  parties,  they  shall  proceed  to  determine  the  mat- 
ters in  controversy,  submitted  to  them,  and  they  shall  make  out 
their  award,  which  shall  be  signed  by  all,  or  a  majority  of  them, 
and  shall  transmit  the  same  to  the  prothonotary,  within  seven 
days  after  they  shall  have  agreed  upon  the  same.'^^  If  they  ne- 
glect to  do  so,  they  forfeit  their  right  to  compensation  f"  but  the 
award  is  not  thereby  vitiated  f^^  they  cannot  make  a  single  award 
in  two  cases  submitted  to  them.^^"  The  requisites  of  a  valid  award 
have  already  been  considered  ;^^°  they  cannot  find  the  facts  spe- 
cially and  submit  the  questions  of  law  to  the  court.^^"^ 

Arbitrators  may  be  compelled  by  the  court  to  file  their  award  on 
a  proper  rule  to  show  cause  why  it  should  not  be  filed.°^^  If  by 
a  rule  of  reference  the  report  is  to  be  made  at  the  next  term,  the 


k    I  Vale  1343,  I3S3.  i3S4- 

513  Kosusky  V.  Husman,  4  Kulp  243. 

514  Act  of  1836,  §20,  I  Purd.  §24,  p.  349. 

515  Sickel  V.  Keach,  4  Luz.  L-  Ob.  39. 

516  Act  of  1836,  §20,  I  Purd.  §24,  p.  341.    See  Chap.  24,  §21,  Vol.  2,  p. 

957- 

517  Ibid.  §21,  I  Purd.  §25,  p.  34i- 

518  Boone  v.  Reynolds,  i  S.  &  R.  231. 

519  Commonwealth  v.  Maris,  4  S.  &  R.  81. 

520  See  §12. 

S2oa    Sutton  v.  Horn,  7  S.  &  R.  228. 

521  Monohan  v.  Strenger,  i  Phila.  376. 
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rule  expires  with  the  term,  and  the  case  is  open  to  a  new  agree- 
ment.^^^ 

The  statute  of  1859  provides  that  notice  must  be  given  of  the 
intended  filing  of  the  report.^''*  Doubtless  the  ten  days'  notice 
required  by  the  statute  applies  also  to  a  supplemental  report."^* 

a.    Their  powers  as  jurymen. 

Arbitrators  and  referees  possess  jury  powers^"^  and  may  there- 
fore ascertain  the  facts  and  draw  such  conclusions  from  those 
proved  or  admitted  to  be  true  as  a  jury  might  do."^*  They  may 
allow  an  amendment  in  the  pleadings  f^''  and  in  making  an  award 
they  may  grant  a  stay  of  execution.'^*  They  may  give  damages 
to  the  date  of  their  award  if  this  appear  to  be  the  intent  of  the 
parties,"^*  and  may  reconsider  and  change  their  award  before  fil- 
ing.^'" But  they  have  no  right  to  consult  with  the  counsel  of 
either  party  without  notice  to  the  other,"'^  or  with  other  persons 
whose  advice  or  knowledge  is  desired,'^''  or  to  listen  to  an  ex  parte 
exposition  of  the  law  from  the  counsel  of  one  party.*'*  If  either 
party  fails  to  appear  at  the  time  fixed,  the  arbitrators  may,  at  their 
discretion,  proceed ;  they  should  wait,  however,  a  reasonable  time 
not  exceeding  an  hour.*'*  They  may  also  refuse  to  continue  the 
hearing  on  account  of  the  absence  of  one  of  the  parties  ;***  or  may 
open  the  case  after  the  evidence  is  closed  for  the  introduction  of 
new  and  important  testimony,^'®  and  may  admit  evidence  out  of 

522  Abbot  V.  Pinchin,  i  Dall.  349.    But  see  Shaw  v.  Pearce,  4  Binn.  485. 

523  Chap.  24,  §22,  Vol.  2,  p.  960. 

524  West  V.  Sherer,  i  Lack.  Jur.  117. 

525  Le  Baron  v.  Harriott,  2  P.  &  W.  154;  Pride  v.  Thompson,  2  P.  & 
W.  158. 

526  Fell  V.  Betz  &  Son,  22  Super.  Ct.  418. 

527  Wilmore  v.  Scranton,  4  Law  Times  (N.  S.)  93. 

528  Nicholas  v.  Wolfersberger,  5  S.  &  R.  167. 

529  Buckley  v.  EUmaker,  13  S.  &  R.  71. 

530  Shabach  v.  Hoover,  21  Pitts.  L.  J.  104. 

531  Ibid. 

532  Snodgrass  v.  Morrison,  8  Dist.  511. 

533  Miller  v.  Railroad  Co.,  2  C.  P.  Rep.  11. 

534  Super  v.  Mauger,  i  Leg.  Rec.  125. 

535  Forney  v.  Morrison,  i  Leg.  Rec.  85. 

536  Anthony  v.  Barnes,  11  Lane.  Bar  147;  Cool  v.  Hooven  Mercantile 
Co.,  12  Luz.  Rep.  252.  A  plea  of  the  statute  of  limitations  filed  with  a 
referee  after  the  hearing  has  closed,  but  before  he  has  filed  his  report, 
may  be  regarded  by  the  court  in  its  discretion  as  properly  on  the  record 
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the  usual  order  at  any  stage  of  the  case.^^^ 

The  limitations  on  their  power  have  been  more  frequently  con- 
sidered. And  first  they  have  no  power  to  consider  matters  be- 
yond their  jurisdiction  in  rendering  their  award  ;^'^  nor  can  they 
file  a  new  award  after  rendering  their  decision  ;°^^  nor  amend  or 
correct  mistakes  therein  f*"  nor  change  the  cause  of  action  f*'^  nor 
award  a  non-suit  if  the  plaintiff  does  not  attend,  but  should  award 
"no  cause  of  action"  f"  nor  direct  a  future  reference  in  case  of 
a  violation  of  their  award  ;°*'  nor  consolidate  cases  ;^**  nor  can 
two  of  them  hear  and  determine  the  case  unless  the  absence  of  the 
third  was  caused  by  death,  inability  or  refusal  to  attend  ;°*^  nor 
go  into  a  general  rehearing  of  an  award  on  the  allegation  by  one 
of  the  parties  of  a  mistake  ;^*^  nor  can  they  substitute  a  stranger 
for  one  of  their  members;''*^  nor  can  they  grant  a  new  trial;"* 
nor  make  a  special  finding  of  facts  and  submit  the  law  to  the 
court."^ 

In  Hale  v.  Hale,'*^''  Prather,  P.  J.,  in  reviewing  the  report  of  a 
legal  arbitrator  under  the  act  of  April  6,  1870,  P.  L.  948,  inquired 
whether  his  report  satisfied  the  requirements  of  a  special  verdict. 
"In  the  case  of  Vansyckel  v.  Stewart,  yy  Pa.  124,  reversing  10. 
Phila.  547,  the  Supreme  Court  having  before  them  this  particular 
act  and  question  describe  and  define  a  special  verdict  as  follows : 
'A  special  verdict  requires  the  jury  to  find  all  the  material  facts  in 
the  case  from  which  the  law  is  to  arise.^'^     It  concludes  condi- 

and  made  the  basis  of  its  decision.     Chestnut  St.  Trust  &  Sav.  Fund  Co. 
V.  Record  Pub.  Co.,  18  Dist.  555. 

537  Guernsey  v.  Angus,  6  Kulp  30. 

538  Holden  v.  Wiggins,  8  P.  &  W.  469 ;   Babb  v.  Sternberg,  14  Pa.  397. 

539  Sturgis  v.  Rue,  3  Clark  499. 

540  Hartley  v.  Henderson,  189  Pa.  277. 

541  Deal  V.  Deal,  7  S.  &  R.  201. 

542  Miller  v.  Miller,  5  Binn.  62;   Brandt  v.  Chester  R.  Co.,  8  Dist.  583. 

543  Levezey  v.  Gorgas,  4  Dall.  441. 

544  Hart  v.  Jones,  i  Dall.  344;  Groflf  v.  Musser,  3  S.  &  R.  262;  Com- 
monwealth V.  Maris,  4  S.  &  R.  81. 

545  Albright  v.  Minersville  Coal  &  Iron  Co.,  2  Leg.  Rec.  267. 

546  Robinson-Rea  Co.  v.  Mellon,  139  Pa.  257. 

547  Russell  v.  Gray,  6  S.  &  R.  i45- 

548  Allentown  Sav.  Institution  v.  Del.  River  Tel.  Co.,  8  Luz.  L.  R.  231. 

549  Sutton  V.  Horn,  7  S.  &  R  228;  Hoffman  v.  Walborn,  i  Pears.  18. 
See  Johnston  v.  Porter,  7  W.  356. 

55cr    20  Dist.  957,  958. 

551     Morse  v.  Chase  &  Co.,  4  W.  456;  Wallingford  v.  Dunlap,  14  Pa.  31. 
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tionally  as  the  court  may  declare  the  law  to  be  on  these  facts.  It 
must  conclude  both  disputed  and  undisputed  facts.  The  court 
will  not  infer  a  fact  not  found  by  the  jury.  It  must  declare  the 
law  on  these  facts  alone.  Whatever  is  not  there  must  be  consid- 
ered as  not  existing.^'''  As  all  the  essential  facts  must  be  found  in 
the  verdict  it  cannot  be  aided  by  intendment  or  by  intrinsic  facts 
appearing  upon  the  record.'  "'^^ 

In  the  Van  Syckel  case,  we  have  just  cited,  the  court  set  aside 
the  award,  and  with  reference  to  material  facts  and  wherein 
they  must  appear,  further  said :  "Whether  or  not  other  portions  of 
the  record  show  the  facts  is  irrevant.  The  special  verdict  must  find 
and  state  the  facts.  A  party  shall  not  be  compelled  to  search  the 
papers  on  file  for  either  facts  or  allegations  not  found  in  the  re- 
port.   The  special  verdict  must  be  self-sustaining  or  fall." 

Where  the  special  verdict  is  defective  the  court  has  no  power 
to  amend  it,  but  must  confine  its  judgment  to  that  verdict.''^* 

b.    An  award  may  be  in  parol. 

An  award  may  be  in  parol  if  the  submission  was  made  in  the 
same  manner.^^^  Nor  need  it  be  sealed.*^*  All  the  arbitrators 
must  hear  and  deliberate,  but  this  need  not  appear  on  the  face  of 
the  award.^^''  Their  proceedings  will  be  presumed  to  be  regular 
unless  exceptions  appear.'"*  The  report  must  be  self-sustaining 
in  every  particular,  otherwise  it  will  be  set  aside  ;"'*  but  the  re- 
committal of  a  report  for  a  further  finding  does  not  open  the  case 
for  a  new  trial."""  Nor  can  an  agreement  between  counsel  out  of 
court  operate  as  an  award  for  want  of  a  submission."*^ 

552  Wallingford  v.  Dunlap,  14  Pa.  31;  Thayer  v.  Society  of  United 
Brethren,  20  Pa.  60;  Berks  Co.  v.  Jones,  21  Pa.  413. 

553  Loew  V.  Stocker,  61  Pa.  347,  and  cases  there  cited.  See  also  Ap- 
pel  V.  Byers,  98  Pa.  479;  McCormick  v.  Insurance  Co.,  163  Pa,  184;  Stand- 
ard Sewing  Machine  Co.  v.  Royal  Insurance  Co.,  201  Pa.  645. 

554  Wallingford  v.  Dunlap,  14  Pa.  31. 

555  Gay  v.  Waltman,  89  Pa.  453 ;   Wentz  v.  Bealor,  14  C.  C.  337. 

556  McAdams  v.  Stilwell,  13  Pa.  90.  See  Young  v.  Shook,  4  R.  299; 
Rea  V.  Gibbons,  7  S.  &  R.  204 ;  Graham  v.  Hamilton,  i  Binn.  461  for  other 
questions  relating  to  seals. 

557  Painter  v.  Kistler,  59  Pa.  331. 

558  Ibid. 

559  Betterly  v.  Scranton,  5  Lack.  L.  N.  179.         | 

560  West  V.  Sherer,  i  Lack.  Jur.  117. 

561  Weichardt  v.  Hook,  83  Pa.  434.  -  . 
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c.  Must  be  final  and  certain. 

An  award  in  compulsory  arbitration  must  be  final  in  its  nature 
and  cover  all  the  matters  embraced  in  the  submission.^"^  If  the 
arbitrators  find  for  the  defendant  on  the  ground  of  tender,  and 
payment  of  the  amount  to  the  arbitrators,  the  court  cannot  enter 
judgment  for  the  plaintiff  for  the  balance  found  due  on  the  ac- 
count.'*' The  award  must  also  be  certain  in  its  terms,"*  or  by 
reference  to  the  facts  therein  can  be  made  reasonably  certain  and 
the  intention  of  the  arbitrators  can  be  ascertained  even  though 
the  award  be  informal.'*'  Furthermore,  if  an  award  is  uncertain 
it  cannot  be  set  aside  for  this  reason ;  the  only  remedy  is  an  ap- 
peal.'** 

d.  There  may  be  a  joint  award. 

If  two  or  more  causes  of  action  are  joined  by  the  parties  to  the 
submission  there  may  be  a  joint  award.'*^  But  if  the  causes  are 
separately  submitted,  though  between  the  same  parties,  the  awards 
should  be  separate.'*^  An  award  of  course  should  follow  the 
declaration,  hence  an  award  against  two  cannot  be  sustained  if  the 
declaration  was  against  only  one  of  them.'*'  Likewise  separate 
awards  against  the  two  will  be  set  aside  if  the  action  was  joint 
against  the  defendants.'^"  And  if  a  pending  suit  against  three 
defendants  be  submitted  by  one  of  them,  a  judgment  on  the  award 
against  the  three  is  erroneous  and  will  be  reversed."^  If  several 
trustees,  separately  liable  agree  to  a  reference  and  stipulate  that 
"no  advantage  shall  be  taken  as  to  the  form  of  the  suit,  or  the  lia- 
bility of  the  parties  in  it,"  a  joint  award  is  good.'"  And  if  parties 

562  Jones  V.  Stratton,  4  S.  &  R.  76;  Williams  v.  I^andon,  14  S.  &  R.  338; 
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563  Wheeler  v.  Woodward,  66  Pa.  158. 

564  Kelly  V.  Dougherty,  i  S.  &  R.  434 ;  Kitchen  v.  Funston,  14  S.  &  R. 
337;   I  Vale  1369. 

565  Hoak  V.  Breidenbach,  6  Binn.  12;   Bubb  v.  Sanduskey,  2  Dist.  279. 

566  Eshelman  v.  Heist,  6  Lane.  L.  Rev.  79. 

567  Bemus  v.  Quiggle,  7  W.  362. 

568  Todd  V.  Rough,  10  S.  &.  R.  18;  Groff  v.  Musser,  3  S.  &  R.  262; 
Hart  V.  James,  i  Dall.  3SS- 

569  Stewart  v.  Abrams,  7  W.  448. 

570  Soxman  v.  Soxman,  3  P.  &  W.  44- 

571  Studebacker  v.  Moore,  3  Binn.  124. 

572  Gratz  V.  Phillips,  14  S.  &  R.  I44- 
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agree  to  consolidate  several  actions,  and  refer  the  whole  to  ref- 
erees, neither  of  them  can  except  to  the  award  for  informality.'^' 

e.    Award  has  the  effect  of  a  jury  verdict. 

An  award  of  arbitration  in  compulsory  arbitration  proceedings 
has  the  same  force  and  effect  as  the  verdict  of  a  jury  and  a  judg- 
ment entered  thereon.^^*  Nor  is  the  conclusiveness  of  an  award 
nor  the  judgment  entered  on  the  same  affected  though  founded  on 
an  illegal  debt.°'^  Nor  is  an  award,  if  regularly  made,  affected  by 
a  subsequent  return  of  non  est  inventus  to  the  capias.^'" 

This  rule,  however,  that  a  finding  of  fact  by  a  referee  has  the 
same  binding  effect  as  a  verdict  by  a  jury,"*  does  not  preclude  in- 
quiry into  the  evidence  where  the  referee  fails  to  find  pertinent 
facts  not  because  he  did  not  believe  the  witnesses,  but  because  he 
deemed  their  testimony  was  immaterial.'"  The  report  therefore  of 
the  referees  is  final  and  conclusive,  except  as  to  obvious  clerical  and 
manifest  errors  or  mistakes,^^'  and  binding  on  the  parties  there- 
to"*^^  and  will  be  set  aside  only  for  plain  mistake,  fraud,  or  palpa- 
ble abuse  of  power.''^*  And  if  the  parties  agree  that  the  award 
shall  be  conclusive,  neither  party  can  appeal  or  file  exceptions  f" 
and  when  entered  on  the  docket  it  becomes  a  judgment  and  cannot 
be  attacked  in  a  collateral  proceeding.^*" 

An  award,  however,  has  not  the  effect  of  a  judgment  unless  ap- 
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576  Reynolds  v.  Creveling,  177  Pa.  267. 

577  Robinson  v.  Bickley,  30  Pa.  385;  Taylor  v.  Brittain,  i  Leg.  Gav 
188. 

578  Enterprise  Ins.  Co.  v.  Thornton,  4  Leg.  Gaz.  34;  Long  v.  Davis,  5 
Luz.  L.  R.  69 ;  Finch  v.  Heermans,  5  Luz.  L.  R.  125  cases  under  4. 

579  Thomas  v.  Heger,  174  Pa.  345;  English  v.  Wilmerding  School  Dis- 
trict, 16S  Pa.  21. 

580  Zeigler  v.  Zeigler,  2  S.  &  R.  286;  McDermott  v.  U.  S.  Ins.  Co.,  3 
S.  &  R.  604;    I  Vale  1374. 
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proved  by  the  court  and  judgment  is  entered  thereon  ;^*^  but  the 
prothonotary's  neglect  to  enter  judgment  on  an  award  does  not 
effect  its  validity  between  the  parties.''^ 

Let  us  next  inquire  into  the  application  of  this  principle  of  the 
conclusiveness  of  an  award.  An  award  in  pursuance  of  an  agree- 
ment that  a  surveyor  shall  fix  the  division  line  between  adjoining 
properties  is  conclusive.^*^  A  reference  and  award  have  a  con- 
clusive effect  also  of  a  personal  right;'**  also  of  changing  the 
right  to  money  on  property  claimed;'*''  but  in  ejectment  is  not 
conclusive  of  the  title.''^ 

As  we  have  seen  the  findings  of  a  referee  are  conclusive  unless 
a  plain  error  or  palpable  mistake  appears/*'  and  every  presumption 
should  be  made  in  favor  of  an  award,  unless  flagrant  error,  either 
of  fact  or  law  appears  in  the  record.'**  The  weight  of  the  evidence, 
though  conflicting,  is  solely  for  the  referee.  If  it  be  sufficient  to 
support  the  finding  of  fact,  the  finding  is  conclusive  on  the  su- 
preme court.'*"  To  set  the  finding  aside  it  must  be  shown  that 
there  was  no  evidence  to  support  it.'""  Says  Justice  Clark:  "If 
the  evidence  is  relevant  and  proper  and  the  findings  of  fact  are 
reasonably  inferred  therefrom,  we  must,  in  the  absence  of  fraud, 
accept  the  report  as  correct  and  true,  we  cannot  consider  the 
weight  or  the  conflict  of  the  evidence,  or  the  veracity  of  the  wit- 
nesses ;  this  is  the  proper  office  of  the  referee,  who  performs  the 
double  function  of  court  and  jury."'"^ 
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324;  Bohan  v.  Pittston  Township,  4  Kulp  234;  Adleman  v.  Steele,  34  L.  I. 
134;  Jayne  v.  Central  R.  of  New  Jersey,  25  Pitts.  L.  J.  23;  Bubble  v.  Sus- 
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f.    Court  has  no  power  to  make  a  new  and  different  award. 

The  court  has  no  power  to  make  a  new  and  different  award  based 
on  a  view  of  the  law  or  facts  different  from  that  of  the  referee. 
It  must  either  sustain  or  set  aside  the  report  as  a  whole.®'^  It 
cannot  cut  down  the  amount  that  may  have  been  awarded,^**  or 
order  a  sum  excluded  from  an  award,  but  included  in  the  submis- 
sion to  be  credited  on  the  execution,^  ^^  or  reverse  a  finding  merely 
because  under  the  evidence  the  referee  might  have  been  justified 
in  a  different  conclusion.^'*  And  the  affirmance  of  the  court  be- 
low of  a  referee's  findings  of  fact  is  generally  as  conclusive  on  the 
appellate  court  as  the  verdict  of  a  jury."'" 

35.    Effect  or  construction  of  award.  (1) 

The  findings  of  the  reports  of  arbitrators  and  referees  have 
often  been  the  subject  of  a  subsequent  inquiry.^'^^  What  was  the 
nature  and  effect  of  them,  how  were  they  to  be  construed  or  re- 
garded? In  trespass  quare  clausum  f regit,  for  example,  an 
award  of  the  lands  in  dispute  in  favor  of  the  defendant  is  merely 
a  finding  that  the  plaintiff  has  no  cause  of  action ;°'®  so  is  an 
award  finding  that  the  plaintiff  did  not  produce  sufficient  proof  of 
his  claim  f^''  or  an  award  that  the  plaintiff  pay  the  costs  of  suit."'* 
An  award  in  ejectment  for  the  plaintiff  with  costs  without  dam- 
ages is  good  but  if  it  be  "in  full  of  all  damages  and  costs,"  it  will 
be  sustained  as  an  award  for  damages,^''  and  this  is  also  true  of 
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Oakley  v.  Luzerne  Borough,  25  Super.  Ct.  425. 

592  Reynolds  v.  Crevelipg,  177  Pa.  267,  revg.  4  Dist.  419;  McGinn  v. 
Beaver,  180  Pa.  396. 

593  Ibid. 

594  Penna.  Tack  Works  v.  Sowers,  11  W.  N.  C.  83. 

595  .Taylor  v.  Folz,  24  Super.  Ct.  l ;  Marr  v.  Marr,  9  At.  502 ;  Lee  v. 
Perry,  6  Kulp  339;   McAllister  v.  Powell,  10  Kulp  272. 

S9Sa  Garabrant  v.  Wood,  4  Super.  391;  Jackson  v.  Smyth,  24  Super. 
Ct.  545 ;  Scott  v.  Scott;  196  Pa.  132;  Plymouth  Cordage  Co.  v.  Penna. 
Wood  Co.,  203  Pa.  206;  Snyder  v.  Rainey,  198  Pa.  357;  Hotchkiss  v. 
Roehm,  181  Pa.  65 ;  Old  Colony  Trust'  Co.  v.  Allentown  &  Bethlehem 
Rapid  Transit  Co.,  192  Pa.  596;   i  Vale  1378, 

596  Richter  v.  Chamberlin,  6  Binn.  34. 

597  McDermott  v.  U.  S.  Ins.  Co.,  3  S.  &  R.  604. 

598  Traquair  v.  Redinger,  4  Yeates  282. 

599  Austin  v.  Snow,  2  Dall.  157. 
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an  award  which  finds  neither  costs  nor  damages."""  An  award 
may  direct  that  the  sum  of  money  found  to  be  due  and  owing 
shall  be  paid'  by  installments  in  accordance  with  the  contract  ;'"'^ 
and  the  interest  runs  on  an  award  from  the  time  of  making  it."°^ 
An  award  of  no  cause  of  action  is  an  award  against  the  plaintiff 
and  when  entered  by  the  prothonotary  is  a  lien  on  his  real  estate 
and  thus  continues  until  reversed  on  an  appeal  or  satisfied  ac- 
cording to  law."°^  Nor  is  an  award  invalidated  through  failure 
in  the  submission  to  designate  the  court  in  which  the  rule  of  ref- 
erence is  to  be  entered,""*  nor  does  a  collateral  agreement  in  the 
submission,  that  the  party  in  whose  favor  the  award  is  made  shall 
perform  some  specific  act,  have  that  efifect.""^  Lastly,  a  verbal 
award  is  good  unless  the  submission  otherwise  provides."""  On 
the  other  hand,  an  award  partly  payable  in  trade  at  the  defend- 
ant's store  is  bad.""' 

36.    Entry  of  award.    Becomes  a  judgment  and  a  lien. 

The  prothonotary,  on  receiving  the  award,  is  required  forth- 
with to  enter  the  same  of  record,  in  the  proper  docket.""'  Leav- 
ing the  award  with  the  prothonotary,  out  of  office-hours,  is  not  a 
sufficient  entry."""  When  so  entered,  the  statute  provides,  that  the 
award  shall  have  the  effect  of  a  judgment,  with  respect  to  the 
party  against  whom  it  is  made,  from  the  time  of  the  entry  thereof, 
and  shall  be  a  lien  upon  his  real  estate,  until  reversed  upon  ap- 
peal or  satisfied  according  to  law."^"  The  entry  of  a  formal  judg- 
ment is  not  requisite,  as  the  award  has  the  effect  of  one,  proprio 
vigore  ;"^^  but  the  lien  is  restricted  to  the  period  of  five  years  from 
the  date  of  entry,  notwithstanding  the  pending  of  an  appeal,  un- 

600  Harvey  v.  Snow,  i  Yeates  156.  See  Buckley  v.  EUmaker,  13  S. 
&  R.  71- 

601  Geary  v.  Cunningham,  10  S.  &  R.  230;  Beegle  v.  McGarry,  i  Lack. 
L.  R.  131. 

Contra, — Shoemaker  v.  Myer,  4  S.  &  R.  452. 

602  Jones  V.  Ringold,  I  Yeates  480. 

603  Turner  v.  Whitson,  15  C.  C.  484- 

604  Woelfel  V.  Hammer,  159  Pa.  448. 

605  Wynn  v.  Bellas,  34  Pa.  160. 

606  Heist  V.  Kohler,  10  Lane.  L.  Rev.  140. 

607  Kock  V.  Davis,  2  Law  Times  (N.  S.)  80. 

608  Act  ot  1836,  §23,  I  Purd.  §27,  p.  349. 

609  Sims  V.  Hampton,  i  S.  &  R.  412. 

610  Act  of  1836,  §24,  I  Purd.  §28,  p.  349. 

611  Richter  v.  Chamberlin,  6  Binn.  35;   Post  v.  Sweet,  8  S.  &  R.  39i- 
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less  revived  by  scire  facias.*^^  A  certified  copy  of  the  award  may 
be  transferred  to  another  county,  either  before  or  after  an  appeal, 
and  entered  of  record  therein,  for  the  purpose  of  creating  a  lien 
upon  the  real  estate  of  the  defendant  in  such  county;  and  if  an 
appeal  be  subsequently  entered,  it  is  the  duty  of  the  plaintiff, 
within  twenty  days  thereafter,  to  file  with  such  transferred  rec- 
ord, a  certificate  of  the  entry  of  the  appeal ;  in  default  whereof, 
the  defendant,  or  any  other  person  interested,  may  have  such 
transferred  record  stricken  off.^^^  The  lien,  however,  does  not 
extend  to  subsequently-  accruing  costs  ;*"  and  where  the  plaintiff 
appeals  from  an  award  in  his  own  favor,  and  recovers  a  more 
favorable  judgment,  the  lien  thereof  does  not  relate  back  to  the 
date  of  the  award  f^^  the  law  will  not  permit  a  plaintiff  to  reverse 
his  own  judgment,  and  still  claim  by  itj®" 

An  award  of  arbitrators  entered  of  record  in  the  judgment  in- 
dex against  the  administrator  of  a  decedent,  notwithstanding  an 
appeal,  has  the  effect  of  a  judgment.  Its  entry  therefore  within 
two  years  after  the  decedent's  death  operates  as  a  lien  against  his 
real  estate  in  the  possession  of  the  vendee  of  his  heirs,  although 
the  judgment  on  the  appeal  is  not  obtained  and  entered  until  more 
than  four  years  after  the  decedent's  death.*^^ 

There  must  be  strict  compliance  with  a  rule  of  court  requiring 
written  notice  of  a  judgment  entered  on  an  award.'^*  It  is  not 
sufficient  to  show  personal  knowledge.*^' 

37.    Issue  of  execution. 

By  the  act  of  1705^^"  an  execution  cannot  issue  on  an  award 
until  after  the  entry  of  the  judgment ;«"    and  if  a  motion  has 

612  Act  21  April,  1840,  P.  1,.  449,  I  Purd.  §31,  p.  350.  Prior  to  tlie 
passage  of  this  act,  an  award  was  a  lien,  during  the  pendency  of  an  ap- 
peal.   Ramsey's  Appeal,  4  W.  71 ;   Dietrich's  Appeal,  4  W.  208. 

613  Act  5  May,  1876,  P.  L.  no,  2  Purd.  §36,' p.  2050.  The  statute  also 
provides  for  the  filing  of  a  certificate  of  the  judgment  entered  on  the  ap- 
peal, or  of  a  satisfaction  of  the  judgment,  under  like  conditions. 

614  Christy  v.  Crawford,  8  W.  &  S.  99. 

615  Lentz  V.  Lamplugh,  12  Pa.  344. 

616  Eaton's  Appeal,  83  Pa.  152,  155. 

617  Miller  v.  Hoffa,  19  Dist.  926. 

618  Building  Association  v.  Taylor,  i  Del.  378. 

619  Ibid. 

620  I  Sm.  L.  49. 

621  Book  V.  Edgar,  3  W.  29. 
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been  made  for  a  new  trial,  not  until  the  expiration  of  the  time  al- 
lowed therefor.*^^  By  the  act  of  1836  neither  an  execution  nor 
an  attachment  execution  can  issue  on  an  award  until  twenty  days 
have  elapsed  from  the  time  of  filing  it."^^  An  execution  that  is 
issued  sooner  however  is  valid,  if  no  objection  is  raised.*^*  But 
an  execution  cannot  be  issued  against  one  defendant  pending  an 
appeal  by  his  co-defendant."''^  Nor  will  the  confession  of  an 
award  before  the  arbitrators  without  any  judgment  support  an 
execution.*^^  But  a  judgment  on  an  award  with  stay  of  execu- 
tion until  a  contingency  is  good.*^'  An  award  is  not  a  lien  until 
final  judgment.®^* 

An  award  for  a  sum  certain  may  be  enforced  for  a  sum  certain 
by  execution  without  a  scire  facias,'^^  or  by  attachment."^" 

38.    Excei>tions.(m) 
a.    Act  of  1836. 

The  statute  of  1836  provides,  that  the  court  may  set  aside  an 
award  of  arbitrators,  on  due  proof  that  the  arbitrators  misbe- 
haved themselves,  in  the  course  of  the  proceedings  before  them; 
or  that  the  award  was  procured  by  corruption,  or  other  undue 
means."^^  The  award  can  only  be  set  aside,  on  exceptions,  for 
misbehavior;  for  a  mistake  of  fact  or  of  law,  the  remedy  is  by 
appeal.®'^  Thus,  an  award  will  not  be  set  aside,  on  the  ground 
that  the  arbitrators  erred  in  rejecting  evidence ;  the  statute  gives 
them  the  power  of  deciding  on  the  competency  of  evidence,  as 
well  as  its  credibility;"'^    nor  for  an  irregularity,  which  would 

m    I  Vale  1388. 

622  Barre  v.  Affleck,  2  Yeates  274. 

623  Act  June  16,  P.  L.  303,  §34,  i  Purd.  §44,  P-  354-  Woods  v.  Connor, 
6  Pa.  430;  Wray  v.  Tammany,  13  Pa.  394. 

624  Wilkinson's  Appeal,  65  Pa.  189. 

62s  Hine  V.  Industrial  Mfg.  Co.,  2  Wood.  151. 

626  Corder  v.  Mays,  3  Grant  135- 

627  Barde  v.  Wilson,  3  Yeates  I49- 

628  Stephens'  Appeal,  38  Pa.  9. 

629  O'Donnell  v.  Lynch,  i  W.  &  S.  283. 

630  Riegel  v.  Beatty,  15  Dist.  6S4  and-cases  cited. 

Contra,— Coleman  v.  Lukens,  4  Wh.  347;   Arnold  v.  Burr,  5  Kulp  407- 

631  Act  of  1836,  §26,  I  Purd.  §30,  p.  350.  The  violation  of  a  parol 
promise  to  allow  a  credit  upon  the  award,  is  not  ground  of  exception. 
Harvey  v.  Earl,  I  Pears.  542- 

632  Walls  v.  Wilson,  28  Pa.  514;  Wynn  v.  Bellas,  34  Pa.  160. 

633  Commonwealth  v.  La  Fitte,  2  S.  &  R.  106. 
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render  it  voidable  on  error.*'*  Where  the  jurisdiction  of  the  ar- 
bitrators has  completely  attached,  the  court  cannot,  on  exceptions, 
inquire  into  the  proceedings  before  them ;  the  only  remedy  is  by 
appeal.*'^  The  court  refused  to  set  aside  an  award,  because  one 
of  the  arbitrators  had  inquired  of  a  stranger,  whether  the  defend- 
ant could  pay  a  certain  sum,  if  the  decision  were  against  him  f^" 
but  an  award  was  set  aside,  where  it  appeared,  that  one  of  the 
parties  had  held  a  conversation  with  the  arbitrators,  before  the 
award  was  delivered,  the  other  party  not  being  present ;  and  this, 
though  the  referees  were  gentlemen  of  respectability,,  who  said 
that  the  conversation  did  not  effect  them,  as  they  had  made  up 
their  minds  previously .'''  Where,  however,  one  of  three  arbitra- 
tors, who  had  been  sworn,  and  heard  part  of  the  evidence,  failed 
to  attend  an  adjourned  meeting,  and  the  parties  agreed  to  proceed 
before  the  other  two,  who  heard  the  balance  of  the  testimony,  and, 
at  a  third  meeting,  the  defaulting  arbitrator  appeared  and  joined 
in  the  award,  by  signing  the  same,  it  was  held  not  to  be  such  evi- 
dence of  misbehavior,  as  would  induce  the  court  to  set  aside  the 
same.*'*  A  refusal  of  the  court  to  set  aside  an  award  for  misbe- 
havior, cannot  be  reviewed  on  error ;  it  is  in  the  nature  of  a  mo- 
tion for  a  new  trial;"'®  and  where  the  proper  remedy  is  by  ap- 
peal, a  writ  of  error  will  not  lie  directly  to  the  award;**"  so,  the 
supreme  court  will  not  entertain  a  writ  of  error,  for  an  irregular- 
ity, which  was  ground  for  setting  aside  the  award  in  the  court  be- 
low.**^ The  court  may  recommit  an  award,  for  the  correction  of 
a  mere  Clerical  error.**^ 
b.    Act  of  1870. 

A  legal  arbitrator  under  the  act  of  1870**'  must  find  and  report 
the  facts  in  the  form  of  a  special  verdict  together  with  the  excep- 

634  Wells  V.  Scott,  I  Miles  125. 

635  Thompson  v.  White,  4  S.  &  R.  135. 

636  Rheem  v.  Allison,  2  S.  &  R.  113. 

637  Rhoads  v.  Rhoads,  District  Court,  Phila.,  June,  1848.     MS.     And 
see  Trump  v.  Straw,  I  Pears.  29. 

638  Walls  V.  Wilson,  28  Pa.  514- 

639  Bemus  v.  Clark,  29  Pa.  251. 

640  Waage  v.  Weiser,  5  Wh.  307. 

641  Sheets  v.  Rudebaugh,  2  R.  149. 

642  Heslop  V.  Bush,  80  Pa.  70. 

643  See  note  e,  4  Purd.,  p.  4069.    This  act  is  substantially  the  same  as 
the  act  of  1874  relating  to  referees. 
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tions  taken  during  the  trial  to  the  admission  or  rejection  of  evi- 
dence and  the  court  had  no  authority  to  find,  supply  or  review  the 
facts  found  by  him,  nor  can  a  report  be  referred  back  by  the  court 
for  a  correction  on  any  matter  of  substance.  If  material  facts 
are  not  found,  the  report  must  be  set  aside.  Nor  is  a  legal  arbi- 
trator required  to  answer  special  requests  for  findings  of  fact, 
but,  if  he  desired,  he  may  do  so  with  propriety,  or  use  such  re- 
quests in  making  up  his  own  findings  of  f  act.^** 

c.  Act  of  1874. 

In  1874  the  legislature  made  another  important  change  in  the 
law  of  arbitration^*^  by  providing,  among  other  things  that  the 
referee  should  give  his  findings  of  fact  and  law  separately  and 
distinctly  f*^  but  he  is  not  required  to  answer  the  written  requests 
of  counsel  separately.**'  A  report  therefore  is  fatally  defective 
which  contains  an  argument  in  support  of  the  decision  rendered 
instead  of  separate  and  distinct  findings  of  fact  and  conclusions 
of  law  on  which  the  decision  rests.***  The  findings  of  a  referee 
may  be  confirmed,  amended  or  reversed  by  the  common  pleas  on 
the  exceptions.  They  should  be  given  the  same  weight  as  the 
findings  of  a  master  in  equity,  an  auditor,  or  the  verdict  of  a  jury 
on  a  motion  for  a  new  trial."**  Nor  can  they  consider  the  weight 
or  the  conflict  of  the  evidence,  or  the  veracity  of  witnesses,  if  the 
evidence  is  relevant  and  proper  and  the  findings  of  fact  are  rea- 
sonably to  be  inferred  therefrom  the  referee's  report,  if  without 
fraud  must  be  accepted  as  true  and  correct.*^" 

d.  Act  of  i88g.    When  a  report  will  be  set  aside. 

In  1889  thpre  was  more  legislation  which  has  been  fully  de- 

644  Hale  V.  Hale,  20  Dist.  957 ;  Ridge  Ave.  R.  Co.  v.  Philadelphia,  181 
Pa.  592 ;   Standard  Machine  Co.  v.  Royal  Ins.  Co.,  201  Pa.  645. 

645  See  Chap  24,  Part  III,  p.  954- 

646  Campbell  Printing  Press  Co.  v.  Barrett,  2  Lack.  Jur.  76;  Scranton 
School  Dist.  V.  McNamara,  2  Lack.  Jur.  68;  Weil  v.  Frauenthal,  2  Luz. 
L.  R.  96;  Reese  v.  Powell,  4  C.  P.  Rep.  70;  Blackman  v.  Smith,  3  Kulp 
140. 

647  Bryant  v.  Spring  Brook  Township,  8  Lane.  Bar  81. 

648  Miller  v.  Dunlap,  21  W.  N.  C.  285. 

649  Snyder  &  Co.  v.  Rainey,  48  Pitts.  L.  J.  49.  See  also  Merchants'  and 
Manuf.  Bank  v.  Kern,  193  Pa.  67. 

650  Southern  Md.  R.  Co.  v.  Moyer,  125  Pa.  506 ;  Jamison  v.  Collins,  83 
Pa.  359;  Lee  v.  Keys,  88  Pa.  175;  Brown  v.  Kempsey,  95  Pa.  253;  Bradlee 
V.  Whitney,  108  Pa.  362. 
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scribed  in  another  volume.  How  far  the  courts  of  common  pleais 
regard  the  rulings  of  the  supreme  court  on  the  reports  and 
awards  of  the  arbitrators  and  referees  prior  to  the  act  of  1889  as 
applicable  to  future  cases  has  not  been  declared.  Doubtless  many 
of  these  rulings  should  be  regarded  as  part  of  the  law  pertaining 
to  the  subject;  and  therefore  ought  to  have  place  in  this  work. 
The  court  may  set  aside  a  report  for  clear  and  manifest  errors  of 
either  law  or  fact  f^^  but  not  for  a  doubtful  or  insignificant  mis- 
take.*^''  Of  course  an  award  may  be  set  aside  on  a  sustained  al- 
legation of  fraud  or  collusion  on  the  part  of  arbitrators  f^^  even 
where  the  parties  to  the  submission  have  agreed  that  there  shall 
be  no  exception  or  appeal  taken  to  the  award  ;°'*  or  if  they  im- 
properly give  costs,  it  may  be  set  aside  pro  tanto.''^^  But  mere 
allegations  of  partiality  or  misconduct  on  the  part  of  the  arbitra- 
tors are  not  sufficient  to  set  aside  the  report.®^^ 

A  judgment  by  a  magistrate  on  an  award  of  arbitrators  will  be 
set  aside  for  mistake  and  misconduct  in  not  giving  notice  of  their 
last  ruling,  in  refusing  to  consider  a  proper  set-off  and  in  consult- 
ing with  another  person  in  making  the  award.®''  If,  by  the  acts 
and  representations  of  the  defendant,  though  honest  in  motive, 
the  plaintiff  was  led  not  to  appear  before  the  arbitrator  the  report 
will  be  set  aside  f^^  likewise,  if  an  arbitrator  be  invited  to  a  hotel 
and  treated  by  one  of  the  parties,*'"  or  if  the  arbitrators  find  dam- 
ages for  the  plaintiff  grossly  in  excess  of  what  the  plaintiff's  testi- 
mony showed,*®"  or  when  the  referees  have  proceeded  on  a  wrong 

651  James  v.  Sterritt,  137  Pa.  234;  Osboril  v.  First  Nat.  Bank  of 
Athens,  17S  Pa-  494;  Chambers  v.  McKee,  185  Pa.  105;  Happer  v.  Thom- 
as, S  Dist.  182 ;   I  Vale  1399. 

652  Bell  V.  McCall,  i  P.  A.  Bro.  128;  Liverpool,  Lend.  &  Globe  Ins. 
Co.  V.  Goehring,  99  Pa.  13. 

653  Liverpool,  Lond.  &  Globe  Ins.  Co.  v.  Goehring,  99  Pa.  13;  Speer 
V.  Bidwell,  44  Pa.  23 ;   Riding  v.  Burkert,  8  C.  C.  640. 

654  Speer  v.  Bidwell,  44  Pa.  23;  Brandon  v.  Forrest  Co.,  59  Pa.  187; 
Gratz  V.  Phillips,  14  S.  &  R.  144;    Snodgrass  v.  Morrison,  8  Dist.  511. 

655  Frost  V.  Bryant,  4  Leg.  Op.  604. 

656  Hartupee  v.  City  of  Pittsburgh,  131  Pa.  535 ;  Hostetter  v.  City  of 
Pittsburgh,  107  Pa.  419 ;   Armstrong  v.  Hall,  15  Pa.  23. 

657  Snodgrass  v.  Morrison,  8  Dist.  511. 

658  Alexander  v.  Scranton  Sav.  Bank,  3  Lane.  L.  Rev.  354. 

659  Riding  v.  Burkert,  8  C.  C.  640.     See  Bean  v.  Hunsberger,  7  Montg. 

17- 

660  Jolly  V.  Pittsburgh  &  Coraopolis  St.  Ry.  Co.,  8  Dist.  225. 


Op  Arbitration.  3209 

principle  of  law  or  incompetent  evidence;**^    or  where  a  court 
would  grant  a  new  trial  in  case  of  a  verdict.*^^ 

e.  When  it  will  not  be. 

On  the  other  hand,  the  court  will  not  set  aside  an  award  on  the 
ground  of  mistake,  except  on  the  most  clear  and  satisfactory  proof 
of  the  alleged  error ,''°^  and  never  in  cases  of  doubtful  mistake,*'* 
nor  will  an  award  be  set  aside  on  exceptions  to  the  jurisdiction  of 
a  justice  of  the  peace  where  his  record  sets  forth  jurisdictional 
facts  f^^  nor  because  the  latter  discovered  evidence  which  proper 
diligence  would  have  disclosed,  before  the  award  was  made;®"' 
nor  on  the  objection  that  the  evidence  would  sustain  a  different 
finding ;"'  nor  because  the  arbitrators  acting  in  good  faith,  com- 
pelled the  case  to  proceed  in  the  absence  of  the  counsel  of  one  of 
the  parties  ;"^  nor  if  an  entry  in  a  court  of  common  pleas  was  an 
irregularity  which  did  the  defendants  no  harm."* 

f.  Filing  and  hearing  of  exceptions. 

Under  this  act  therefore,  exceptions  can  be  filed,  and  heard  by 
the  common  pleas,  and  an  order  can  be  made  for  such  action  as 
the  law  prescribes.  Thus  in  Ansley  v.  City  of  Scranton,'^"  which 
was  the  reference  of  an  action  of  trespass  against  the  city  to  re- 
cover damages  ■  for  a  sewer  injury,  as  the  referee's  report  of 
damages  did  not  satisfy  the  plaintiff,  he  excepted,  that  he  was 
not  guilty  of  contributory  negligence  in  causing  them,  and  the  ex- 
ception was  sustained,  the  court  reversed  the  referee's  finding,  re- 
committed the  report,  with  instructions  that  the  plaintiff's  claim 
be  allowed,  which  was  done,  and  the  second  report  was  allowed 
and  also  sustained  on  appeal. 

Exceptions  to  the  court'"  cannot  be  filed  whenever  the  parties 
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to  a  reference  agree  that  the  award  shall  be  final.*"  Thus,  in  a 
recent  case  it  was  stipulated  in  the  agreement  of  reference  that 
"the  right  of  exception,  writ  of  error  and  appeal  should  reserve 
to  the  parties  only  questions  of  law"  "it  being  understood  and 
agreed  that  the  referee's  findings  of  fact  should  be  final."  The 
court  held  that  on  questions  of  fact  the  findings  of  the  referee 
were  final.  "This  was  the  agreement  of  the  parties  and  they  were 
bound  by  it."»"  But  it  has  also  been  held  that  an  agreement  of 
submission  that  the  award  only  shall  be  "final  and  conclusive" 
does  not  prevent  either  party  from  filing  exceptions  in  proceed- 
ings on  certiorari.*^*  There  is  one  other  door  of  escape,  an  ob- 
jection may  be  taken  that  the  award  is  not  within  the  submis- 
sion.*^' 

39.    Court  can  set  aside  proceedings  if  rule  of  reference  has  been  im- 
properly entered. 

The  court  can  set  aside  proceedings  under  the  arbitration  law 
at  any  stage  if  the  rule  of  reference  has  been  irregularly  and  im- 
properly entered  by  one  party  without  the  consent,  express  or  im- 
plied of  the  other,*^*  nor  is  any  cause  beyond  the  power  of  the 
court  until  arbitrators  are  actually  chosen.*^^  The  court  there- 
fore will  not,  on  the  defendant's  petition,  set  aside  a  rule  to  arbi- 
trate, taken  by  the  plaintiff  where  the  proceedings  have  been  regu- 
lar, "because  the  case  had  been  on  the  trial-list  several  times,  once 
tried  and  a  large  amotmt  of  costs  incurred  which  the  defendant 
would  be  compelled  to  pay  on  appeal,  if  the  decision  of  the  arbi- 
trators were  against  him."*'*  Again,  a  defendant  who  appeared 
before  arbitrators  and  agreed  to  an  entry  of  judgment  in  the  case 
reserving  the  right  to  appeal,  which  was  exercised,  was  too  late 
in  his  application  to  set  aside  the  proceedings  because  of  the  non- 
payment of  costs  by  the  plaintiff  in  a  previous  scire  facias  sur 
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mechanics'  lien  based  on  the  same  contract  as  the  one  which  was 
the  foundation  of  the  arbitrated  suit.*''^ 

40.    Rule  to  strike  oS  an  award. 

Beside  attacking  an  award  by  exceptions  this  can  also  be  done 
by  a  rule  to  strike  off.  This,  says  Justice  Gordon,  can  only  be 
done  in  two  cases.  "Where  the  arbitrators  have  misbehaved 
themselves  in  the  course  of  the  hearings  before  them,  and  where 
the  award  has  been  procured  by  corruption  or  other  undue 
means."^*"  As  the  jurisdiction  of  the  arbitrators  attaches  merely 
for  the  purpose  of  trial,  if  they  decline  to  proceed  the  court  will 
strike  off  the  rule.**^  The  rule  will  also  be  stricken  off  if  the  ar- 
bitrators are  not  chosen  before  the  time  at  which  the  plaintiff  is 
entitled  to  judgment  for  want  of  an  affidavit  of  defence.^*^  But 
a  rule  of  reference  on  which  arbitrators  have  been  chosen  cannot 
be  stricken  off  until  the  day  of  meeting  has  passed.*** 

Lastly,  if  the  rule  is  discharged,  the  unsuccessful  party  may  not 
thereby  be  debared  from  subsequently  invoking  the  equitable 
powers  of  the  court  in  the  same  matter.*'* 

A  court  may  set  aside  an  award  of  arbitrators  who  have  mis- 
behaved in  the  course  of  the  proceedings  before  them,  or  when 
the  award  was  procured  by  corruption  or  other  undue  means.*'^ 
The  court  cannot  set  aside  an  award  for  a  mistake  either  of  law 
or  of  fact,  the  proper  practice  in  such  cases  is  to  appeal,  and.  not 
to  ask  for  a  rule  to  strike  off.*** 

The  court  has  no  power  to  modify  or  alter  an  award  in  com- 
pulsory arbitration  after  it  is  filed  in  court,**'  on  affidavit  of  the 
arbitrators  that  they  have  made  a  mistake.*** 
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41.    Enforcement  of  award.(n) 

An  award  is  usually  enforced  through  an  action  of  assumpsit. 
If  an  award  is  certain  in  its  terms,  it  is  within  the  affidavit  of  de- 
fence law,*'"  but  an  award  uncertain  in  its  terms  cannot  support 
a  judgment  for  want  of  sufficient  affidavit  of  defence."'"  More- 
over an  affidavit  of  defence  in  an  action  on  an  award  is  insufficient 
which  sets  out  errors  in  the  proceedings  unless  the  affidavit  indi- 
cates the  errors  they  committed.*"^  Likewise  an  affidavit  of  de- 
fense to  an  action  on  an  award  that  the  stock  in  controversy  was 
not  worth  the  value  placed  thereon,  by  the  referee  is  insufficient, 
since  his  finding  is  conclusive.  "'^  But  an  affidavit  is  sufficient  to 
prevent  judgment  which  avers  that  the  arbitrator  would  not  go 
on  in  the  case  unless  the  terms  of  submission  were  changed,  to 
which  the  defendant  would  not  agree,  and  that  the  arbitrator  went 
on  without  the  defendant's  agreement.*'^ 

In  an  action  on  an  award  of  a  referee  or  umpire  designated  in 
a  written  contract  to  settle  disputes,  an  affidavit  of  defence  is  suf- 
ficient which  alleges  a  conspiracy  between  an  umpire  and  the 
plaintiff  by  which  the  umpire  "would  sign  and  render  any  award 
which  the  plaintiff  should  bring  him  to  sign,  whether  the  same  be 
just  or  unjust,"  and  that,  according  to  said  understanding,  the 
award  was  made  out  by  the  plaintiff  and  delivered  to  said  umpire 
who  signed  it.°'* 

When  a  report  of  referees  awards  money  to  be  paid  by  the  de- 
fendant and  other  things  to  be  done  by  the  plaintiff,  if  the  court 
cannot  enforce  both,  it  will  enforce  neither.*'^  Again,  if  one  of 
two  arbitrators,  soon  after  an  award  is  made,  and  before  action 
is  taken  thereon  notifies  the  parties  that  his  assent  to  the  award 
has  been  given  under  the  influence  of  an  important  mistake  of 
fact,  to  which  he  cannot  assent,  the  award  cannot  be  enforced 
either  at  law  or  in  equity.'^® 

In  action  to  enforce  an  award  every  presumption  will  be  made 
in  favor  of  the  regularity  of  the  proceedings  before  the  arbitra- 
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tors."^  But  an  award  bearing  strong  evidence  of  fraud  and  col- 
lusion is  not  entitled  to  any  presumption  in  its  favor  in  a  scire 
facias  to  charge  it  against  land  in  a  devisee's  possession.'**  If 
the  award  is  not  uncertain  on  its  face  and  corresponds  with  the 
one  on  which  the  plaintiff  has  declared,  it  is  properly  received  in 
evidence.*'*  And  the  submission  and  award  are  prima  facie  evi- 
dence though  a  judgment  entered  thereon  was  unauthorized.""" 
It  is  a  general  rule  that  evidence  is  not  admissible  in  actions  on 
awards  that  should  have  been  submitted  to  the  arbitrators.'"^  But 
evidence  may  be  admitted  to  make  an  award  more  certain  ;'°^  or 
that  a  submission  has  ended.''"^  An  arbitrator  may  also  testify 
about  matters  which  came  to  his  knowledge  during  the  refer- 
ence.'"* Evidence  of  course  can  be  introduced  in  an  action  on  an 
award  to  show  the  misconduct  of  one  of  the  arbitrators.'"^  On  a 
plea  of  non-assumpsit  to  an  action  on  an  award,  without  notice 
of  special  matter,  the  defendant  cannot  give  evidence  of  a  mis- 
take of  the  arbitrators.'"* 

42.    Opening  of  judgment  on  bond  given  to  secure  award. 

Again,  a  party  may  seek  relief  by  having  the  judgment  opened 
on  a  bond  given  to  secure  the  award.  But  when  a  judgment  is 
entered  on  a  bond  to  secure  any  indebtedness  that  might  be  found 
against  the  obligor,  it  will  not  be  opened  on  the  ground  that  it  was 
given  to  compound  a  felony  if  the  evidence  showed  there  was  no 
actual  agreement  not  to  prosecute  and  that  the  obligor,  though 
charged  with  the  felony,  did  not  actually  commit  it.'"'  Again,  if  the 
parties  refer  a  case  to  arbitrators  and  waive  all  right  to  appeal 
and  any  irregularity  in  the  selection  and  appointment  of  arbitra- 
tors, they  may  still  resort  to  a  certorari  proceeding  as  a  means  of 
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setting  an  award  aside  for  errors  manifest  on  the  face  of  the 
record.^"* 

43.    Appeals,  (o) 

a.    Who  may  appeal. 

The  act  of  1836  provides  that  either  party  may  appeal  from  an 
award  of  arbitrators,  to  the  court  in  which  the  cause  was  pending 
at  the  time  the  rule  of  reference  was  entered.'""  Any  person  who 
has  an  interest  in  the  cause,  though  he  be  not  named  on  the  record, 
may  appeal  from  an  award  of  arbitrators ;  but  this  interest  must 
be  a  direct  one,  like  that  (for  instance)  which  a  landlord  has,  in 
ejectment  against  his  tenant;  one  against  whom  the  judgment 
cannot  be  pleaded  by  way  of  estoppel,  has  no  right  to  come  be- 
tween the  parties  who  are  concluded  by  it;  whenever  the  rights 
which  a  third  person  might  have  in  a  judgment,  or  against  it, 
are  open  to  inquiry  in  a  collateral  proceeding,  he  is  excluded  from 
the  right  of  appeal.'^"  Assignees  in  trust  for  the  benefit  of  credi- 
tors may  appeal  from  an  award  against  their  assignor  f^'^  so  may 
the  trustees  of  an  insolvent  debtor,  or  the  sequestrator  of  an  in- 
solvent corporation.'^^  One  of  several  defendants  may  appeal 
for  all  of  them,  and  he  will  not  be  permitted  subsequently  to  with- 
draw the  appeal  as  to  his  co-defendants,  on  the  ground  that  he 
was  the  only  appellant.'^^  If  one  of  several  defendants  make  the 
affidavit,  and  the  recognizance  be  for  all  the  defendants,  the  ap- 
peal will  stand  for  all ;  but  if  either  of  them  come  into  court  and 
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desire  to  be  severed,  he  may  be  severed,  and  the  appeal  will  go  on 
in  the  name  of  the  others  f^*  if,  however,  none  of  them  disavow 
the  appeal,  the  cause  is  in  court  as  to  them  all  ;"^  an  appeal  by  one 
of  two  defendants  is  not  deemed  the  appeal  of  both,  unless  such 
distinctly  appear  to  have  been  the  intention  of  the  appellant."" 
Such  action  amounts  to  a  severance,  as  much  as  if  the  co-defend- 
ants had  come  into  court  and  disclaimed ;  and  an  amendment  will 
not  be  allowed,  so  as  to  make  it  an  appeal  for  all  the  defendants, 
upon  parol  testimony  that  it  was  the  intention  to  appeal  for  all ;'" 
unless  the  imperfection  can  be  charged  to  the  fraud  or  default  of 
the  officer  who  took  the  appeal.'^'  Where  one  of  two  defendants 
appeals  from  an  award,  the  cause  is  tried  as  to  him  alone;  the 
award  remains  valid  as  to  the  other  ;'^^  but  no  execution  can  issue 
thereon,  until  the  determination  of  the  appeal.'^" 

Appeals  from  the  judgments  of  the  courts  of  common  pleas  in 
reference  cases  under  the  statute  of  1874  are  regulated  by  the  act 
of  1889  which  provides  that  "a  writ  of  error  or  appeal  from  the 
final  judgment'^^  of  the  court  may  be  taken  by  either  party  in  like 
manner  as  in  other  cases  of  a  similar  kind  provided  exceptions 
were  duly  filed  with  the  referee.""^  And  when  a  case  has  been 
tried  on  the  merits  by  a  referee  and  argued  on  exceptions  to  the 
referee's  finding  of  fact  and  law,  the  appellate  court  will  not  listen 
to  an  objection  that  the  notes  of  testimony  were  not  certified  by 
the  referee  and  were  not  before  the  court  below. '^''  Prior  to  this 
act  it  had  often  been  held  that  the  facts  found  by  a  referee  were 
as  conclusive  as  the  verdict  of  a  jury,  and  in  the  absence  of  fraud, 
questions  of  law  could  only  be  examined  on  appeal  by  the  appel- 
late court.''^*  The  same  rule  has  been  observed  since  the  act  of 
1889,^^°  and  an  award  therefore  will  not  be  reversed  except  for 
clear  error,  even  though  the  evidence  may  be  conflicting,  and  the 
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merits  may  appear  to  be  contrary  to  the  referee's  conclusions.'^' 
And  when  the  appellate  court  reverses  the  judgment  of  the  court 
below  for  the  defendant  non  obstante  verdicto  the  court  may  re- 
fuse to  enter  judgment  but  direct  a  new  trial.'''' 

No  person  may  appeal  from  an  award  of  arbitrators  except  he 
has  a  direct  interest  in  the  suit.'^*  A  plaintiflf,  therefore,  who, 
after  bringing  suit  assigns  his  interest  therein  toi  another  cannot 
appeal  from  an  award  of  the  arbitrators  though  his  action  in  do- 
ing so  was  intended  for  the  benefit  of  his  assignee.  Such  an  ap- 
peal will  be  stricken  off  .'^'  But  there  is  no  provision  in  the  act  of 
1836  denying  the  right  of  appeal  to  a  party  who  has  failed  to  ap- 
pear before  the  arbitrators.'^" 

While  in  a  voluntary  submission  either  party  may  have  an  ap- 
peal from  the  judgment  entered  on  the  award  "as  in  the  case  of  a 
judgment  entered  on  a  special  verdict,"""*  when  the  submission 
provides  that  the  award  shall  be  final,  and  the  parties,  by  express 
terms  waive  the  right  of  appeal,  neither  an  appeal  nor  writ  of 
error  will  lie;'^^  nor  under  the  act  of  1705  would  a  writ  of  error 
lie  though  the  submission  provided  for  an  appeal.''^ 

An  appeal  taken  by  one  for  several  parties  who  do  not  wish  the 
appeal  taken,  should  be  disavowed  by  them  promptly.'^'  An  ap- 
peal may  be  entered  by  an  attorney,'^*  so  may  executors  and  with- 

726  Bradlee  v.  Whitney,  108  Pa.  362;  McClure  v.  Times  Pub.  Co.,  169 
Pa.  213 ;  Rossbach  v^  Beebe,  205  Pa.  652 ;  Lipowicz  v.  Jervis,  209  Pa.  31S ; 
Findlay  v.  Philadelphia,  217  Pa.  330.  A  large  number  of  cases  are  col- 
lected in  note  (y)  4  Purd.  4072. 

727  Werneberg  v.  Pittsburgh,  210  Pa.  267. 

728  Weiler  v.  Long,  3  Dist.  218 ;   Morris  v.  Garrison,  27  Pa.  226. 

729  Weiler  v.  Long)  3  Dist.  218;  Hartman  v.  Stahl,  2  P.  &  W.  223; 
Sterrett  v.  Rafnsay,  2  W.  91. 

730  Sipe  V.  Pennsylvania  R.  Co.,  219  Pa.  210. 

730a  Act  June  16,  1836,  §3,  P.  L.  7i7.  i  Purd-  §4.  P-  343- 

731  Hostetter's  Appeal,  92  Pa.  132;  Hughes  v.  Peaslee,  50  Pa.  257; 
Hindman  v.  Doughty,  37  W.  N.  C.  440;  Fuller  v.  Trevor,  8  S.  &  R.  529; 
Cuncle  V.  Dripps,  3  P.  &  W.  291 ;  Lovett  v.  Blackburn,  4  Del.  162 ;  Cahill 
V.  Benn,  6  Binn.  99;  Kerr  v.  Smith,  2  P.  A.  Bro.  99;  Gorman  v.  Falker, 
2  Pears.  316. 

732  Johnston  v.  Porter,  7  W.  356;  Kimmel  v.  Shank,  i  S.  &  R.  24;  i 
Vale  1433. 

733  Monohan  v.  Lloyd,  2  Kulp  140;  Franklin  v.  Lieb,  10  Lane.  Bar  73 
733    Monohan  v.  Lloyd,  2  Kulp  140 ;  Franklin  v.  Lieb,  10  Lane.  Bar  73. 

I  P.  A.  Bro.  ISO. 
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out  recognizance,  payment  of  costs  or  affidavit,""  also  l^atees 
after  the  lapse  of  twenty  days  from  an  award  permitted  to  be  re- 
covered by  the  collusion  of  the  executors  f^^  so  may  any  citizen 
and  taxpayer  from  an  award  against  the  municipality  though  not 
a  party  to  the  suit. 

b.  Exceptions. 

The  exceptions  are  necessary  in  all  cases  for  the  purpose  of  di- 
recting the  court's  attention  to  errors,  except  where  a  mistake  is 
apparent  on  the  face  of  the  award,'^''  or  if  the  referees  should 
certify  themselves  that  a  mistake  had  been  made."^ 

The  exceptions  must  be  filed  within  the  time  fixed  by  the  rules 
of  court,^^^  otherwise  the  judgment  becomes  absolute,  unless  the 
errors  appear  on  its  face.''*"  But  when  exceptions  arise  on  the 
face  of  the  award  and  depend  on  construction  of  law,  the  court 
rule  does  not  apply  to  them.'*^ 

Before  the  act  of  1889  exceptions  to  the  rulings  of  a  referee  on 
questions  of  evidence  had  to  be  taken  at  the  time  they  were  made, 
and  if  they  were  not,  they  could  be  raised  and  reviewed  after- 
ward."2 

A  waiver  may  be  broad  enough  to  include  exceptions  to  an 
award ;  but  a  waiver  of  a  right  of  appeal  from  an  award  is  not  a 
waiver  of  the  right  to  file  exceptions.'*^  And  if  an  award  is  in 
the  alternative,  a  party  waives  his  election  by  filing  exceptions  to 
the  award.'** 

c.  How  appeals  must  be  taken. 

In  compulsory  arbitration  appeals  lie  from  the  judgment  enter- 

735  Insurance  Co.  of  Penna.  v.  Hewes,  5  Binn.  508. 
Contra,— Dale  v.  Elder,  22  W.  N.  C.  59. 

736  Broomall  v.  Root,  i  Chester  471, 

737  Russell  V.  Gray,  6  S.  &  R.  i45;  Hamilton  v.  Gallagher,  4  Yeates 
202 ;   Shoemaker  v.  Smith,  2  Binn.  239. 

738  Davis  V.  Schuylkill  Canal  Co.,  4  Binn.  296. 

739  Shewell  v.  Wycoff,  i  Dall.  312;  Dunkin  v.  Calbfaith,  i  P.  A 
Bro.  14. 

740  Ibid. 

741  Buckley  v.  Durant,  i  Dall.  219. 

742  Butterfield  v.  Lathrop,  71  Pa.  225 ;  Torrey  v.  City  of  Scranton,  133 
Pa.  173;  Messmore  v.  Morrison,  172  Pa.  300;  Morgan  v.  Lehigh  Valley 
Coal  Co.,  215  Pa.  443. 

743  James  v.  Sterrett,  4  C.  C.  584;  revd.  137  Pa.  234. 

744  Brown  v.  Young,  I  Yeates  76. 
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ed  on  an  award,  but  the  authority  to  entertain  them  is  less  clearly 
defined  by  the  statute,  though  it  has  been  firmly  established  by 
practice.  The  twenty-fourth  section  of  the  act  of  1836  provides 
that  every  award  entered  shall  have  the  effect  of  a  judgment  with 
respect  to  the  party  against  whom  it  is  made  from  the  time  of  the 
entry  and  shall  be  a  lien  on  his  real  estate  until  reversed  on  appeal, 
or  satisfied  according  to  law.'^^  But  the  act  of  1840^*®  providing 
for  an  appeal  by  an  assignee  for  the  benefit  of  creditors  from  any 
award  made  in  a  suit  against  the  assignor,  also  provides  that  he 
may  bring  "a  writ  of  error  upon  any  judgment  which  may  be  ren- 
dered in  any  such  suit."  The  clear  implication  of  the  act  is  that 
the  assignor  could  have  brought  a  writ  of  error  in  the  case  of  an 
award  and  judgment  against  him,  and  of  course  if  he  could,  the 
right  had  a  general  application. 

No  appeal  therefore  can  be  taken  from  an  award  to  the  supreme 
court  \'"  the  appeal  must  first  be  to  the  common  pleas,  and  then 
appeal  lies  from  the  final  judgment  of  that  court,^**  as  the  setting 
aside  of  an  award.''^"  Furthermore,  as  we  have  seen,  the  proper 
method  of  procedure  generally  against  an  award  is  at  law  and  not 
by  a  bill  in  equity  though  this  has  been  on  several  occasions  at- 
tempted."" 

An  award  usually  reaches  an  appellate  court  on  an  appeal  from 
a  judgment  in  an  action  of  assumpsit  to  enforce  the  award,^°^  or 
in  an  action  of  ejectment,'''^  or  from  a  decree  in  a  bill  of  equity  to 
have  the  judgment  set  aside  ;^'^  or  from  a  rule  to  strike  off,^"*  or 
to  open  a  judgment.'°° 

745  Act  June  16,  §24,  P.  L.  722,  i  Purd.  §28,  p.  349. 

746  Act  June  13,  §9,  P.  L.  689,  2  Purd.  §24,  p.  1904. 

747  Sheets  v.  Rudebaugh,  2  R.  149;  Waage  v.  Weiser,  s  Wh.  307; 
Sullivan  v.  Weaver,  9  Pa.  223;   Walls  v.  Wilson,  28  Pa.  514- 

Contra, — EbersoU  v.  Krug,  3  Binn.  428 ;  Frantz  v.  Kaser,  3  S.  &  R.  395 ; 
Sicard  v.  Peterson,  3  S.  &  R.  468. 

748  Drenkle  v.  Garber,  7  W.  122;  Erie  Bank  v.  Brawley,  8  W.  530; 
Straub  v.  Smith,  2  S.  &  R.  382 ;   Kendrick  v.  Overstreet,  3  S.  &  R.  357. 

749  Orlady  v.  McNamara,  9  W.  192;  Rush  v.  Good,  14  S.  &  R.  226; 
Sands  V.  Rolshouse,  3  Pa.  456 ;  Taggart  v.  McGinn,  14  Pa.  155. 

750  See  North  Braddock  Borough  v.  Corey,  205  Pa.  35;  Chambers  v. 
McKee,  185  Pa.  105. 

751  See  Pittsburgh  Const.  Co.  v.  West  Side  Belt  R.  Co.,  227  Pa.  90;  i 
Vale's  Dig.  1433. 

752  Kidd  V.  Emmett,  72  Pa.  150. 

753  See  North  Braddock  Borough  v.  Corey,  205  Pa.  35. 

754  Real  Estate  Title  Ins.  &  Trust  Co.  v.  McNichol,  217  Pa.  545. 

755  Johnson  v.  Frothingham,  214  Pa.  523. 
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d.  From  what  awards  an  appeal  may  be  taken. 

A  defendant  may  appeal  from  an  award  against  a  firm  in  which 
he  denies  partnership;^^"  but  an  award  against  one  of  two  co- 
partners and  in  favor  of  the  other  operates  as  a  severance,  and 
the  former  has  no  power  to  appeal  for  both  against  the  wishes  of 
his  co-defendant.'"''^  And  if  a  prothonotary  enters  an  appeal  as 
the  act  of  only  one  of  two  defendants,  the  court  will  grant  re- 
lief.''*  And  if  an  award  is  made  in  favor  of  several  defendants 
and  against  the  rest,  who  alone  appeal,  and  at  the  trial  of  the  ap- 
peal, no  cause  of  action  exists  against  the  one  not  appealing,  the 
record  may  be  treated  as  amended  by  the  omission  of  his  name 
and  the  verdict  as  to  the  appellants  will  be  sustained. '^^  The 
question  of  the  plaintiff's  right  to  appeal  cannot  be  made  the  sub- 
ject of  a  plea  in  bar,  but  should  be  raised  by  a  motion  to  strike 
off.'«° 

A  foreign  corporation  may  appeal  from  an  award,  but  must 
give  bail,  in  the  nature  of  bail  absolute  for  the  sum  finally  ad- 
judged to  be  due  to  the  plaintiff  together  with  interest  and  costs!'*'- 
The  act  of  1849  is  still  in  force.'*^'' 

e.  Waiver  of  appeal. 

Mistakes  of  law  or  fact  in  an  award  can  only  be  corrected  by 
appeal;'*-  but  an  irregularity  in  the  entry  of  an  appeal  from  an 
award  is  waived  by  a  delay  of  three  years  before  moving  to 
quash.'*"  Likewise  an  appearance  and  acceptance  of  a  plea  with- 
out objection  until  the  third  term  is  a  waiver  of  an  objection  to 

756  Davison  v.  Clififord,  3  C.  C.  452. 

757  Monohan  v.  Lloyd,  2  Kulp  140. 

758  Mohrman  v.  Jennings,  i  Kulp  214. 

759  Bensalem  Schoo)  District  v.  Billbrough,  10  Pliila.  542. 

760  Horbach  v.  Huey,  7  W.  532.  / 

761  Act  March  21,  1849,  P.  L.  216,  2  Purd.  §8,  p.  1735. 

761a  Carpenter  v.  Hutchinson,  243  Pa.  260.  See  this  case  for  full  history 
of  legislation  on  the  subject;  also  O'Connell  v.  N.  Y.,  Lake  Erie  &  West- 
ern R.  Co.,  17  C.  C.  125. 

762  Bemus  v.  Clark,  29  Pa.  251;  Walls  v.  Wilson,  28  Pa.  514;  Thomp- 
son V.  White,  4  S.  &  R.  I3S;'  Commonwealth  v.  La  Fitte,  2  S.  &  R.  106; 
Wells  V.  Scott,  I  Miles  125 ;  Brown  v.  Gallagher,  30  Pitts.  L.  J.  30S ;  Wil- 
son v.  Wachua,  11  Dis't.  450;  Wynn  v.  Bellas,  34  Pa.  160;  Sherman  v. 
Andreas,  3  Luz.  L.  R.  87 ;  Burns  v.  Smith,  180  Pa.  606 ;  Morgan's  Appeal, 
no  Pa.  271.  ^ 

763  Mayes  v.  Jacoby,  8  S.  &  R.  526;  Beidman  v.  Vanderslice,  2  R. 
334;   Shank  v.  Warfel,  14  S.  &  R.  205;   Wilson  v.  Kelly,  81  Pa.  411. 
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the  form  of  the  appeal/^*  and  where  one  of  the  parties  appeals 
from  an  award  the  other  is  not  bound  by  the  allowances  to  which 
he  had  agreed  before  the  arbitrator.''*^ 

f.  Appeal  may  be  lost  by  delay. 

A  party  may  lose  his  right  to  object  to  an  appeal  by  neglecting 
to  make  his  objection  at  the  proper  time,  or  by  other  acts  showing 
his  acquiescence  as  by  taking  his  costs  out  of  court.''*'  Of  course 
an  appeal  may  be  waived  by  agreement/*'  which  the  courts  will 
enforce.'^**  Such  an  agreement  must  be  in  writing  clearly  ex- 
pressing the  intention  of  the  parties.'*^  A  waiver  will  not  be  im- 
plied from  doubtful  words  or  acts.'''"  Acceptance  of  an  award 
is  a  waiver;'"  and  a  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence  is  a  waiver  of  a  previous  rule  to  strike  off  the 
appeal.''^ 

g.  Appeal  cannot  be  withdrawn. 

The  statute  provides  that  no  appeal  shall  be  withdrawn,  with- 
out the  consent  in  writing  of  the  opposite  party  first  had  and  ob- 
tained ;  and  that  it  shall  be  the  duty  of  the  prothonotary  to  whom 
such  written,  consent  may  be  delivered,  to  file  the  same  among  the 
records  in  the  cause. "^  If  the  appeal  be  withdrawn,  the  award 
becomes  absolute  ;"*  the  court  may,  however,  after  appeal,  allow 
the  plaintiff  to  suffer  a  non-suit,  with  the  like  effect  as  if  the  cause 
had  not  been  referred,  if  the  special  circumstances  of  the  case  shall 

764  Del.  &  Hudson  Canal  Co.  v.  Loftus,  71  Pa.  418. 

765  Pedan  v.  Hopkins,  13  S.  &  R.  45. 

766  Wetter  v.  Kiley,  95  Pa.  461;  Wilson  v.  Kelley,  81  Pa.  411;  i  Vale 
1427. 

767  Williams  v.  Danziger,  91  Pa.  232;  Watson  v.  Wetter,  91  Pa.  385; 
Wynn  v.  Bellas,  34  Pa.  160;  Rheem  v.  Allison,  2  S.  &  R.  113. 

768  Hindman  v.  Doughty,  37  W.  N.  C.  440;  Ivovett  v.  Blackburn,  4  Del. 
162. 

^(lQ  Watson  V.  Wetter,  91  Pa.  385;  Wademan  v.  Whitmore,  3  Lack. 
Jur.  42.  The  plaintiff's  affidavit  and  depositions  form  no  part  of  the  rec- 
ord for  this  purpose.    Ibid. 

770  McClain  v.  Boyer,  84  Pa.  417;  Schultz  v.  Bear  Creek  Ref.  Co.,  16 
C.  C.  369. 

771  Gibson's  Appeal,  108  Pa.  244. 

772  Morahan  v.  Osthaus,  2  C.  P.  Rep.  224. 

773  Act  of  1836,  §33,  I  Purd.  §43,  p.  354. 

774  Swan  v.  Scott,  11  S.  &  R.  ISS;  Moore  v.  Hamilton,  cited  5  W.  & 
S.  371.  ' 
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appear  to  require  it;"^  if  the  court,  in  pursuance  of  the  power 
thus  conferred,  permit  the  plaintiff  to  suffer  a  non-suit,  after  an 
appeal  from  an  award  in  favor  of  the  defendant,  the  award  is 
thereby  defeated,  and  is  irrecoverable  by  scire  facias.''^  But  it 
is  not  sufficient  reason  for  allowing  the  plaintiff  to  suffer  a  non- 
suit, without  consent,  that  the  arbitrators  erred  in  law ;  nor  that 
the  plaintiff  wishes  to  bring  another  suit,  and  have  another  ref- 
erence.'^^ 

Although  an  appeal  once  filed  cannot  be  subsequently  with- 
drawn without  the  consent  of  the  adverse  party ,'^*  yet  if  one  of 
several  defendants  appeals  from  an  award  for  himself  and  his  co- 
defendants,  a  disavowal  of  the  appeal  by  another  of  the  parties 
operates  as  a  severance.  The  disavowal  may  be  had  after  the 
lapse  of  twenty  days  and  without  affidavit  or  notice  to  the  oppo- 
site party.^^*  A  motion  to  reinstate  an  appeal  five  years  after  it 
was  stricken  off  will  be  refused.''*" 

h.    Appeal  may  be  stricken  off. 

An  appeal  may  be  stricken  off  for  several  reasons,  but  an  ap- 
peal from  the  award  of  arbitrators  will  not  be  stricken  off  when 
the  appellant  files  his  recognizance  promptly  and  makes  an  effort 
to  pay  the  costs  up  to  the  last  day  of  the  statutory  limit,  and  the 
prothonotary  has  been  unable  to  tax  them  because  all  have  not 
been  returned  to  the  office."^ 

i.    Both  exceptions  to  award  and  appeal  cannot  be  entertained. 

Should  the  defendant  in  an  arbitration  file  exceptions  to  the 
award,  and  also  appeal  therefrom,  the  appeal  remands  the  case  to 
the  common  pleas,  and  thereafter  it  is  immaterial  what  disposi- 

775  Act  of  1836,  §25,  I  Purd.  §29,  p.  350. 

776  McKennan  v.  Henderson,  5  W.  &  S.  370. 

^^^    Girard  Bank  v.  Schuylkill  Bank,  8  W.  &  S.  242. 

778  Hugg  V.  Brown,  6  Wh.  468. 

779  Franklin  v.  I/cib,  10  Lane.  Bar  73. 

780  Rau  V.  Ott,  I  Leh.  191. 

781  Riegel  v.  Beatty,  IS  Dist.  654.  "When  the  amount  of  costs  actually 
taxed  have  been  paid,  it  always  has  been  the  rule  to  sustain  the  appeal, 
although  there  are  additional  costs  not  yet  returned  within  the  time  limited. 
Payment  of  the  balance  is  then  enforced  by  attachment."  Scott,  J.,  Ibid, 
citing  Fraley  v.  Nelson,  5  S.  &  R.  234;  Stewart  v.  Jewell,  11  S.  &  R.  359; 
Williams  v.  Hazlep,  14  Pa.  157;   McKeown  v.  Boudinot,  i  Browne  150. 
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tion  is  made  of  the  exceptions  so  far  as  it  affects  the  subsequent 
trial  of  the  cause. ''^^ 

j.    Judgment  must  be  final  on  which  appeal  is  founded. 

The  judgment  from  which  an  appeal  may  be  taken  must  be  final 
as  in  other  cases.  Hence,  where  a  court  sustained  the  objections 
to  an  award,  but  made  no  further  order,  the  prothonotary  could 
not  enter  judgment,  and  there  was  none  on  which  an  appeal  could 
be  founded.'*^  Likewise  a  refusal  to  strike  off  an  appeal  from  an 
interlocutory  order  from  which  no  appeal  lies.'**  Nor  will  a  writ 
of  error  lie  when  the  parties  authorize  the  prothonotary  to  enter 
judgment*' 

k.     What  appellate  court  will  consider. 

On  appeal  the  appellate  court  will  consider  only  the  record  of 
the  court  below  and  not  the  evidence  or  reasons  given  by  that 
court;'*"  but  if  a  judgment  entered  on  an  award  contains  a  fla- 
grant error,  apparent  on  the  face  of  the  record,  it  will  be  re- 
versed.'*' Thus  in  Huckestine  v.  Kauffman,'**  it  was  held  that 
where  the  parties  by  agreement  in  writing  submitted  their  "differ- 
ences," to  arbitrators  mutually  chosen  whose  award  should  be 
"final  and  conclusive,"  the  courts  in  the  absence  of  fraud  or  mis- 
behavior on  the  part  of  the  arbitrators,  would  not  inquire  whether 
the  award  was  warranted  or  not  by  the  evidence.  And  if  no  ex- 
ceptions have  been  filed  to  the  award,  there  is  nothing  on  record 
that  will  give  standing  to  an  appellant  in  an  appellate  court  to  al- 
lege such  fraud  or  mistake.'*"  Irregularities  in  appointing  arbi- 
trators or  in  their  proceedings,  when  apparent  on  the  record,  may 

782  Burns  v.  Pennsylvania  R.  Co.,  222  Pa.  406. 

783  McGlue  V.  City  of  Philadelphia,  105  Pa.  236. 

784  Schultze  V.  Bear  Creek  Ref.  Co.,  174  Pa.  287;  Drum  v.  Uplinger, 
9  Super.  Ct.  404;    Powell  v.  Grayleg,  9  Super.  Ct.  405. 

78s    Wilson  V.  Colwell,  3  W.  212. 

786  Sands  v.  Rolshouse,  3  Pa.  456 ;  Guthrie  v.  Wilson,  4  Pa.  480 ;  Mur- 
ray V.  Henrie,  11  Pa.  412;  Rogers  v.  Play  ford,  12  Pa.  181;  McCracken  v. 
Clark,  31  Pa.  498;   Thornton  v.  Enterprise  Ins.  Co.,  71  Pa.  234. 

787  Chester  v.  Mclntyre,  13  Super.  Ct.  545 ;  Betz  v.  Delbert,  16  W.  N. 
C.  360;   Schaeffer  v.  Commonwealth,  4  Walk.  335. 

788  173  Pa.  199. 

789  Laufer  v.  Sell,  141  Pa.  159. 
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be  corrected  by  a  writ  of  error,  but  those  which  are  made  by  ex- 
trinsic evidence  can  be  corrected  by  the  court  below.''" 

Where  the  court  below  reverses  a  report  without  filing  an  opin- 
ion and  the  grounds  of  the  decision  and  the  facts  on  which  it  is 
based  are  lelt  so  uncertain  that  the  appellate  court  cannot  intelli- 
gently act,  the  order  of  the  lower  court  will  be  reversed  and  the 
record  will  be  remitted  with  a  procedendo.'''^  And  if  the  appel- 
late court  reverses  the  judgment  rendered  by  the  court  below  for 
the  defendant  non  obstante  verdicto,  it  may  refuse  to  enter  judg- 
ment on  the  verdict  but  direct  a  new  trial.''^ 

More  generally,  a  referee's  finding  of  fact  when  confirmed  by 
the  court  below  will  not  be  reversed  by  the  appellate  court  unless 
manifest  error  appears. ''''  In  Ansley  v.  City  of  Scranton"*  it 
was  held  that  since  a  referee's  findings  of  fact  are  as  conclusive 
as  a  jury's  verdict,  it  follows  that  unless  a  trial  judge  would  have 
been  bound  to  direct  a  compulsory  non-suit,  had  the  case  been 
tried  before  a  jury,  or  direct  a  finding  for  the  defendant,  a  ref- 
eree's report  should  not  be  set  aside. 

44.    When  appeals  must  be  perfected. 

The  appeal  must  be  perfected,  within  twenty  days  after  the  en- 
try of  the  award  of  the  arbitrators  upon  the  docket.'''  In  com- 
puting the  time,  one  day  is  to  be  counted  exclusive  ;"*  and  if  the 
last  day  fall  on  a  Sunday,  the  party  has  until  the  following  day  to 
perfect  his  appeal.'"'  It  is  the  duty  of  the  prothonotary  to  receive 
an  appeal,  tendered  on  the  last  day,  though  after  office-hours  ;'°^ 
and  if  he  refuse  to  do  so,  the  court  may  direct  the  appeal  to  be 

790  Chester  v.  Mclntyre  &  Co.,  13  Super.  545;  Mundorf  v.  Grier,  7 
Pitts.  L.  J.  164. 

791  Horn  &  Brannen  Mfg.  Co.  v.  Steelman,  24  Super.  Ct.  126. 

792  Werneberg  v.  Pittsburgh,  210  Pa.  267,  271. 

793  McManus  v.  Watson,  214  Pa.  652;  De  LaVergne  Ref.  Machine  Co. 
V.  KoHscher,  214  Pa.  400;  Thompson  v.  Pettyman,  231  Pa.  i;  EUison  v. 
Hosie,  147  Pa.  336;  Kemmerer  Iron  &  Steel  Co.  v.  Bittenbender,  231  Pa. 
154;  McGrow  V.  Hilton,  221  Pa.  448;  Speer  v.  Huidekoper,  221  Pa.  448; 
Alexander  v.  Hamilton,  31  Super.  Ct.  189. 

794  218  Pa.  131 ;   Bruch  v.  Philadelphia,  181  Pa.  588. 

795  Act  of  1836,  §27,  I  Purd.  §33,  p.  35i- 

796  Sims  V.  Hampton,  i  S.  &  R.  412;  Frantz  v.  Kaser,  3  S.  &  R.  395; 
Smaltz  V.  Lake,  2  Phila.  24S. 

797  Sims  V.  Hampton,  i  S.  &  R.  412;  Harker  v.  Addis,  4  Pa.  5 IS;  Arms 
V.  Leaman,  4  Clark  84. 

798  Clark  V.  Wallace,  3  P-  &  W.  441- 
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entered  nunc  pro  tunc.''*''  If,  however,  a  party  receive  an  award, 
and  retain  it  in  his  possession,  for  upwards  of  twenty  days,  with- 
out filing,  he  loses  his  right  of  appeal.*""  Filing  a  recognizance, 
paying  costs,  and  making  the  proper  affidavit,  constitute  an  appeal 
per  se,  without  any  further  act  f°^  but  a  defective  appeal  cannot 
be  cured  by  parol  evidence  of  what  occurred  when  it  was  enter- 
gjj  802  ^ije  court  will  enforce  a  stipulation  waiving  the  right  of 
appeal;^"*  and  the  parties  may  prospectively  waive  the  right  of 
appeal,  after  the  jurisdiction  of  the  arbitrators  has  attached.*"* 
But  the  right  to  appeal  can  only  be  waived  by  an  express  agree- 
ment in  writing,  made  part  of  the  record  ;*°°  it  is  not  taken  away 
by  the  insertion  in  the  award  of  the  words  "by  consent  of  par- 
ties ;"*"®  nor  by  a  stipulation  that  the  award  shall  be  final  and  con- 
clusive.*"' 

The  twenty  days  for  entering  the  appeal  after  the  award  is 
irrespective  of  the  date  of  notice  of  filing  the  award.*"*  "A  de- 
termination," said  Judge  Biddle,  "by  the  court  that  the  twenty 
days  allowed  by  law  for  an  appeal  began  to  run  from  the  time  the 
plaintiff  had  notice  of  the  entry  of  the  award  would  be  in  clear 
violation  of  the  statute."*""  The  only  exception  is  in  cases  of 
fraud,  accident  or  mistake.*^" 

Appeals  in  forma  pauperis,  like  others,  must  be  perfected  within 
twenty  days  f-^  but  after  the  refusal  of  such  an  appeal,  the  court 
has  the  power  to  allow  time  for  taking  an  appeal  in  the  usual 
form.*^^     Notice  of  an  appeal  in  forma  pauperis  must  be  given 

799  Fritz  V.  Evans,  13  S.  &  R.  15 ;  Noble  v.  Houk,  16  S.  &  R.  421. 

800  Mortimore  v.  O'Reagaji,  6  Leg.  Gaz.  334. 

801  Jones  V.  Badger,  5  Binn.  461. 

802  Shortle  v.  Stockton,  7  W.  526. 

803  Rheem  v.  Allison,  2  S.  &  R.  114;  Kerr  v.  Smith,  2  Bro.  99;  Co- 
cleau  y.  Phillips,  i  Ash.  92. 

804  Bingham  v.  Guthrie,  19  Pa.  418. 

805  Dawson  v.  Condy,  6  S.  &  R.  366. 

806  McClain  v.  Boyer,  84  Pa.  417. 

807  Mussina  v.  Hertzog,  S  Binn.  387. 

808  Deckman  v.  Herald  Printing  and  Pub.  Co.,  5  Dist.  357;  Upland 
Borough  V.  New  Chester  Water  Co.,  4  Del.  241 ;  Brinser  v.  Anderson,  2 
Lane.  L.  Rev.  233 ;   Kaier  v.  Stevens,  9  Kulp  520. 

809  Deckman  v.  Herald  Printing  and  Pub.  Co.,  5  Dist.  357. 

810  Clark  V.  Wallace,  3  P.  &  W.  441 ;  Broomall  v.  Root,  i  Chester  471 ; 
Upland  Borough  v.  New  Chester  Water  Co.,  4  Del.  241. 

811  Finkel  v.  Rosback,  10  C.  C.  186. 

812  Schrenkeisen  v.  Kishbaugh,  162  Pa.  45. 
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to  the  opposite  party ,^^^  and  whenever  a  rule  of  court  requires  the 
notice  to  be  given  which  is  disregarded,  the  court  is  justified  in 
striking  off  the  appeal.^^* 

45.    The  affidavit. 

The  statute  ordains  that  the  party  appellant,  his  agent  or  at- 
torney, shall  make  oath  or  affirmation,  "that  it  is  not  for  the  pur- 
pose of  delay  such  appeal  is  entered,  but  because  he  firmly  be- 
lieves injustice  has  been  done."^^^  The  person  for  whose  use  the 
suit  is  brought,  may  make  the  affidavit  for  an  appeal  ;^^''  and 
where  the  defendants'  interest  is  joint,  an  affidavit  sworn  to  by 
one  of  them  is  sufficient  f"  so,  of  an  affidavit  by  one  of  two  nomi- 
nal plaintiffs.*^^  The  affidavit  may  be  made  by  the  appellant's 
attomey-at-law  ;^^'  it  cannot  be  objected  that  he  has  not  filed  his 
warrant;'^"  and  it  may  be  made  by  one  who  styles  himself  the 
appellant's  agent — ^the  act  being  adopted  by  his  alleged  principal.^^^ 
It  may  be  sworn  to  before  a  justice  of  the  peace,'^^  even  of  an- 
other county.*^^  The  affidavit  must  be  in  the  form  prescribed  by 
the  statute ;  the  omission  of  an  averment  that  the  appellant  firmly 
believes,  &c.,  is  ground  for  dismissing  the  appeal  ;*^*  but,  as  the 
statute  does  not  require  the  oath  to  be  in  writing,  on  error,  it  will 
be  presumed  to  have  been  administered  in  proper  form.^^^  An 
administrator  must  make  the  usual  affidavit,  on  appeal  from  an 
award  f^^  so  must  some  person  on  behalf  of  a  municipal  corpora- 


813  Dorman  v.  McGovern,  2  Leg.  Rec.  223. 

814  Barry  v.  Dandolph,  3  Binn.  277;    Sherborne  v.  Eneu,  i  P.  A.  Bro. 

1371- 

815  Act  of  1836,  §27,  I  Purd.  §33,  P-  35 1 ;  Dale  v.  Elder,  22  W.  N.  C.  59; 
McConnell  v.  Morton,  11  Pa.  398. 

816  Conway  v.  Fire  Ins.  Co.,  Bright.  64. 

817  Bensell  v.  Boyd,  2  Miles  296. 

818  Dale  V.  Oliver,  2  Bro.  91. 

819  Anderson  v.  Fitter,  3  S.  &  R.  i. 

820  Montgomery  v.  Nicholas,  9  Lane.  Bar  49. 

821  Wickizer  v.  Blair,  26  Pitts.  L.  J.  7;  s.  c.  7  Luz-  L.  R-  i53- 

822  Gakel  v.  Gletz,  6  Luz.  L.  R.  I73 ;   s.  c.  9  Lane.  Bar  6. 

823  Duffie  V.  Black,  i  Pa.  388. 

824  Bradley  v.  Eccles,  i  Bro.  258;  Thompson  v.  White,  4  S.  &  R.  13S; 
Proper  v.  Luce,  3  P.  &  W.  65. 

82s  Ross  V.  Dysart,  24  Pa.  395. 

826  O'Connel  v.  Morton,  11  Pa.  398. 
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tion  -^^  but  a  guardian  is  not  required  to  make  such  affidavit  f^^ 
and  the  United  States,  when  plaintiffs,  may  appeal  from  an  award, 
without  affidavit.'^® 

The  failure  to  attest  the  jurat  does  not  render  the  affidavit  fa- 
tally defective,  provided  the  records  show  that  the  oath  was  prop- 
erly administered  f^°  but  if  the  record  does  not  affirmatively  dis- 
close the  fact  that  the  oath  has  been  taken,  the  failure  to  attest 
the  jurat  is  fatal.*'^  To  prove  that  the  oath  to  the  appeal  was 
made,  depositions  may  be  taken  to  aid  the  ambiguous  language  of 
the  record.*^^  A  deputy  prothonotary  may  administer  the  oath 
and  take  the  recognizance  for  an  appeal. *^^  And  if  in  an  appeal 
from  an  award  of  arbitrators  the  record  contains  an  entry  that 
the  appellant  made  oath,  the  want  of  the  prothonotary's  attesta- 
tion of  the  written  oath  on  file  is  insignificant.^^*  Lastly,  a  defect 
in  an  affidavit  for  an  appeal  is  waived  by  taking  the  costs  out  of 
court  paid  by  the  appellant.*^^ 

46.    The  recognizance. 

The  appellant,  his  agent  or  attorney,  must  also  enter  into  a  re- 
cognizance, in  double  the  probable  amount  of  costs  likely  to  accrue, 
with  one  or  more  sufficient  sureties,  conditioned  for  the  payment 
of  all  costs  that  may  be  legally  recovered  against  him.*'®  In  suits 
for  the  wages  of  any  miner,  mechanic,  laborer  or  clerk,  employed 
by  an  individual  or  chartered  company,  either  as  owners,  lessees, 
contractors  or  under-owners  of  any  works,  mines,  manufacturing 
or  other  business,  whether  at  so  much  per  diem  or  otherwise,  the 
security,  in  case  of  an  appeal  from  an  award,  must  be  bail  absolute, 
in  double  the  amount  of  the  award,  and  the  probable  amount  of 

827  Monaghan  v.  Philadelphia,  28  Pa.  297. 

828  Act  27  March,  1833,  P.  h.  99,  2  Purd.  §74,  p.  1460. 

829  United  States  v.  Barber,  17  S.  &  R.  348. 

830  Pottsville  Borough  v.  Curry,  32  Pa.  443;  Treichler  v.  Bower,  i 
Wood.  219;   Morahan  v.  Osthaus,  2  C.  P.  Rep.  224. 

831  Shortle  V.  Stockton,  7  W.  526. 

832  Lauman  v.  Farmers'  Bank  of  Reading,  i  Wood.  283;  Treichler  v. 
Bower,  i  Wood.  219;  Watson  v.  City  of  Chester,  2  Del.  382. 

833  Davison  v.  Clifford,  3  Montg.  17. 

834  Treichler  v.  Bower,  i  Wood.  219. 

83s  Proper  v.  Luce,  3  P.  &  W.  6S;  Maloney  v.  Savage,  i  Luz.  L.  O. 
14;  Dougherty  v.  Shimer,  i  Luz.  L.  R.  44;  Good  v.  Royal  Ins.  Co.,  4  Lane. 
Bar,  No.  36. 

836  Act  of  1836,  §27,  I  Purd.  §33,  p.  3SI ;  act  20  March,  184S,  P.  L.  188, 
I  Purd.  §38,  p.  353- 


Of  Arbitration.  3227 

the  costs  likely  to  accrue,  with  one  or  more  sufficient  sureties, 
conditioned  for  the  payment  of  the  amount  of  the  debt,  interest 
and  costs  that  shall  be  legally  recovered  against  the  appellant.'^^ 
The  appellant  need  not  join  with  his  surety  in- the  recognizance.*'* 
It  may  be  taken  before  a  commissioner  of  bail ;  and  the  sureties 
may  justify  before  him.**^  If  the  bail  be  not  excepted  to,  until 
after  the  lapse  of  the  twenty  days,  the  appellant  may  give  new  se- 
curity;**" so,  where  an  attorney  improperly  becomes  bail  for  an 
appeal,  the  appellant  must  be  allowed  a  reasonable  time  to  enter 
proper  bail.**^  If  the  recognizance  be  defective,  the  appeal  is  ir- 
regular f*^  but  it  need  not  be  in  the  very  words  of  the  statute,  so 
that  it  comply  with  it  in  substance.**'  If,  however,  the  recogni- 
zance be  defective,  the  appellant  must  be  called  upon,  by  rule,  to 
perfect  his  appeal,  within  a  given  period,  or,  in  default  thereof, 
to  show  cause  why  his  appeal  should  not  be  dismissed ;  the  court 
ought  not  to  quash  the  appeal,  in  the  first  instance.***  Private 
corporations  must  give  the  same  security  on  appeal,  as  other  de- 
fendants ;**"  but  a  municipal  corporation  may  appeal  without  se- 
curity ;**"  and  so  may  executors,  administrators  or  other  persons, 
suing  or  sued  in  a  representative  character,  and  minors.**'  And 
persons  suing  or  sued  in  a  representative  character  may  appeal 

837  Act  9  April,  1872,  §5,  P.  L.  47.  4  Purd-  §4,  P.  5036. 

838  Boyce  v.  Wilkins,  5  S.  &  R.  329;  Montgomery  v.  Nicholas,  9  Lant 
Bar  49.  But  if  he  do,  the  appeal  is  not  vitiated.  Jones  v.  Badger,  5  Binn. 
461. 

839  Jones  V.  Badger,  5  Binn.  461.  But  the  recognizance  cannot  be  taken 
by  a  justice  of  the  peace.  Bank  of  Columbia  v.  Blotz,  3  Lane.  Bar,  10  Feb., 
1872.     See  Snyder  v.  Zimmerman,  i  P.  &  W.  293. 

840  Davis  V.  Black,  12  S.  &  R.  327- 

841  Short  V.  Rudolph,  i  Pitts.  50.  If  the  court  hold  the  bail  sufficient, 
the  appellee  cannot  treat  it  as  a  nullity,  and  issue  execution.  Snyder  v. 
Zimmerman,  i  P.  &  W.  293. 

842  Donaldson  v.  Cunningham,  13  S.  &  R.  243. 

843  Witman  v.  Ely,  4  S.  &  R.  260;   Ayres  v.  Fisher,  14  S.  &  R.  112. 

844  Means  v.  Trout,  16  S.  &  R.  349;  Weidner  v.  Matthews,  11  Pa.  336; 
Gakel  v.  Gletz,  6  Luz.  L.  R.  i73- 

84s  Act  25  April,  1850,  §12,  P.  L.  S7i,  i  Purd.  §39,  P-  353;  Erie  and 
Allegheny  R.  Co.  v.  Atlantic  and  Great  Western  R.  Co,,  3  Pitts.  232; 
Good  V.  Royal  Ins.  Co.,  L.  Bar,  i  Feb.,  1873. 

846  Robinson  v.  Jefferson  County,  6  W.  &  S.  16 ;  Pottsville  Borough  v. 
Curry,  32  Pa.  443 ;   King  v.  District  of  Penn,  i  Phila.  402. 

847  Act  of  1836,  §31,  I  Purd.  §37,  P-  353- 
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from  an  award,  although  they  themselves  may  have  taken  out  the 
rule  of  ref  erence.®*' 

The  persons  acting  in  a  representative  capacity  as  executors  or 
administrators  may  appeal  from  an  award  without  entering  re- 
cognizance ;^^^  and  also  an  executor  who  has  been  substi- 
tuted for  the  decedent  in  a  suit  pending  at  the  time  of  his  death.^'" 
But  when  sued  as  an  individual  they  must  enter  bail.'°^ 

A  mtmicipal  corporation  may  appeal  without  giving  bail  for 
costs.'^"  A  domestic  corporation  may  appeal  by  entering  bail  for 
the  costs  which  have  accrued  and  are  likely  to  accrue;*^'  and 
the  same  rule  applies  to  foreign  corporations.*^* 

The  recognizance  from  an  appeal  cannot  be  taken  by  a  justice,*^' 
but  may  be  taken  before  a  commissioner  of  bail,  and  the  sureties 
may  justify  before  him.*^^  Notice  of  the-  entry  of  bail  must  be 
given  to  the  appellee.*°^  If  an  attorney,  sheriff  or  other  person 
improperly  becomes  bail  for  an  appeal  it  should  not  be  stricken 
off,  but  the  appellant  must  be  allowed  a  reasonable  time  to  enter 
proper  bail.*°*  More  generally,  if  a  recognizance  is  defective  it 
may  be  subsequently  perfected  f^^  and  a  defect  is  waived  by  omit- 

848  Murray  v.  Sharp,  72  Pa.  360;  Zerbe  v.  Miller,  i  Pears.  290.'  And 
-see  Insurance  Co.  v.  Hewes,  s  Binn.  508. 

849  Foulk  V.  Brown,  2  W.  209;  Insurance  Co.  of  Penna.  v.  Hewes,  5 
Binn.  508;   Murray  v.  Sharp,  72  Pa.  360. 

850  Miller  v.  Tyson,  i  Wood.  216. 

851  Masterson  v.  Masterson,  5  R.  137;  Pugh  v.  Ottenldrk,  3  W.  &  S, 
170;  Grambo  v.  Lynch,  3  Law  Times  (N.  S.)  200. 

852  City  of  Chester  v.  Wheaton,  i  Del.  3;  United  States  v.  Barber,  17 
S.  &  R.  348;  Rose  V.  City  of  Lancaster,  5  Lane.  Bar  No.  2. 

853  Touhill  V.  Dayton  Construction  Co.,  12  Dist.  560 ;  Erhard  v.  Clear- 
field Creek  Coal  Co.,  5  Dist.  611. 

854  O'Connell  v.  N.  Y.,  Lake  Erie  &  Western  R.  Co.,  5  Dist.  105. 

855  Bank  of  Columbia  v.  Blotz,  3  Lane.  Bar,  Feb.  10,  1872.  But  see 
Duffie  V.  Black,  i  Pa.  388. 

856  Jones  V.  Badger,  S  Binn.  461. 

857  Dilworth  v.  Jones,  i  P.  A.  Bro.  318. 

858  Short  V.  Rudolph,  1  Pitts.  50;  Kerr  v.  Martin,  122  Pa.  436;  Davi- 
son V.  Clifford,  3  C.  C.  452.  An  attorney  who  is  a  stockholder  in  an  ap- 
pellant corporation  is  not  within  the  spirit  of  the  rule  of  court  which  for- 
bids an  attorney  to  become  bail  on  an  appeal  without  leave  specially 
granted.    Wise  v.  Penna.  Hard- Vein  Slate  Co.,  4  North.  204. 

859  Gakel  v.  Gletz,  6  Luz.  L.  R.  173;  Rought  v.  Rought,  13  Dist.  566; 
Means  v.  Trout,  16  S.  &  T.  349;  Adams  v.  Null,  5  W.  &  S.  363;  Koenig 
V.  Bauer,  57  Pa.  168;  Kerr  v.  Martin,  122  Pa.  436. 
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ting  to  rule  the  appellant  to  amend  it.**°  Acquiescence  in  a  de- 
fective recognizance  for  an  appeal  from  an  award  for  more  than 
a  year  is  a  waiver.*^^  So  is  the  putting  of  a  cause  at  issue  and 
listing  it  for  trial  several  years.*^^  Excepting  to  bail,  however, 
is  not  a  waiver  of  the  right  to  move  to  dismiss.*^' 

In  taking  bail  on  an  appeal  from  an  award  of  arbitrators  it  is 
not  necessary  that  the  appellant  should  join  in  the  recognizance 
with  his  sureties.^**  And  in  proceedings  on  scire  sur  recognizance 
of  bail  on  appeal  from  an  award,  the  obligation  of  the  surety  can- 
not be  varied  by  adding  a  co-plaintiff  after  bringing  the  suit.^^° 

On  an  appeal  from  the  award  of  arbitrators,  a  recognizance  by 
a  corporation,  home*®"  or  foreign,**^  conditioned  on  the  payment 
of  costs,  and  not  the  debt  is  sufficient.  Though  the  courts  have 
differed  on  this  point  the  above  view  has  been  most  generally  sus- 
tained.*** 

47.    Appeals  from  justice  of  the  peace  in  arbitration  cases. 

Where  parties  in  a  suit  before  a  justice  of  the  peace  agree  to 
arbitrate,  it  is  proper  and  in  the  line  of  the  duty  of  the  justice  to 
enter  on  his  docket  the  agreement  of  the  parties,  and  the  agree- 
ment is  to  be  accepted  as  verity  until  it  is  shown  to  be  inaccurate. 
If  in  such  a  case  it  appears  by  the  record  of  the  justice  that  the 
parties  by  their  agreement  to  arbitrate  have  mutually  waived  their 
right  of  appeal  from  the  judgment  it  is  error  to  discharge  a  rule 
to  strike  off  an  appeal  on  a  mere  affidavit  of  the  defendant's  at- 

860  Walter  v.  Bechtol,  S  R.  228. 

861  Clarke  v.  Annuity,  3  S.  &  R.  364;  Weidner  v.  Matthews,  11  Pa. 
336;   Stowers  V.  O'Malia,  2  Luz.  L.  R.  45. 

862  Zeigler  v.  Fowler,  3  S.  &  R.  238.  See  Cameron  v.  Montgomery,  13 
S.  &  R.  128;  Wilson  V.  Kelley,  2  W.  N.  C.  482. 

863  Hampton  v.  Erenzeller,  2  P.  A.  Bro.  18.  See  Rought  v.  Rought,  13 
Dist.  s66;  Bingham  v.  Guthrie,  19  Pa.  418. 

864  Wilbur  V.  Beury,  2  Leg.  Rec.  225 ;  Boyce  v.  Wilkins,  5  S.  &  R.  329 ; 
Arms  V.  I<eaman,  4  Clark  84 ;   Montgomery  v.  Nicholas,  9  Lane.  Bar  49. 

86s    Fullerton  v.  Campbell,  25  Pa.  345. 

866  Erhard  v.  Clearfield  Creek  Coal  Co.,  5  Dist  611 ;  Rush  v.  Home 
Mutual  Life  Ins.  Association,  4  C.  C.  523,  in  which  Judge  Archbald  re- 
views many  cases. 

Contra, — Catas'auqua  Mfg.  Co.  v.  Lehigh  Car  Mfg.  Co.,  14  Phila.  644. 

867  O'Connell  v.  N.  Y.,  Lake  Erie  &  Western  R.  Co.,  5  Dist.  105 ;  Good 
V.  Royal  Ins.  Co.  of  Liverpool,  4  Lane.  Bar,  No.  36. 

Contra, — ^Judge  Morrow  in  Continental  Ins.  Co.  v.  Delpeuch,  82  Pa.  225. 

868  See  opinion  in  O'Connell  v.  Railroad  Co.,  s  Dist.  105. 
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tomey  denying  that  the  defendant  agreed  to  abide  by  the  decision 
of  the  referee.'^' 

48.    Proceedings  on  the  appeal. 

On  the  trial  of  the  cause,  after  an  appeal,  the  appellant  is  not 
allowed  to  give  in  evidence  any  books,  papers  or  documents,  which 
he  had  in  his  power  to  produce  at  the  time  of  the  arbitration,  and 
withheld  from  the  arbitrators,  after  being  required  by  them  to 
produce  the  same ;'"  to  bring  a  party,  however,  within  the  pro- 
visions of  this  section  of  the  act,  the  evidence  must  have  been  vol- 
untarily withheld  from  the  arbitrators  f'^  and  must  have  been  in 
the  exclusive  power  of  the  appellant.*^^  It  does  not  apply  to  a 
case  in  which  the  appellant  withdrew  his  evidence,  after  it  had 
been  given  to  the  arbitrators  f^  so,  the  plaintiff  may  recover  for 
a  cause  of  action  within  the  original  pleadings,  though  not  pre- 
sented to  the  arbitrators.*^*  If  the  defendant  succeed  in  his  ap- 
peal, the  costs  paid  by  him  on  its  entry,  are  to  be  refunded.*'^ 

On  the  trial  of  the  appeal  no  amendments  can  be  filed  to  the 
pleadings  which  introduce  a  new  cause  of  action  ;'^^  nor  can  the 
plea  filed  by  the  defendant  be  so  altered  as  to  make  a  material 
change  in  the  defence,  for  example,  a  corporation  cannot  file  a 
plea  of  nul  tiel  corporation,  and  thus  question  for  the  first  time  its 
legal  existence. *^°  But  the  plaintiff  may  recover  for  a  cause  of 
action  within  the  original  pleadings  though  not  presented  to  the 
arbitrators.*^' 

On  an  appeal  from  an  award  a  judgment  cannot  be  entered  or 

869  Hindman  v.  Doughty,  172  Pa.  573.  In  appeals  from  a  justice  of 
the  peace  the  transcript,  so  it  has  been  held,  is  not  a  sufficient  declaration 
or  statement  within  the  law,  Paries  v.  Weisel,  7  W.  N.  C.  213,  but  if  it  con- 
tains the  essential  elements  of  a  declaration  it  will  suffice.  Warren  v. 
Hugo,  7  C.  C.  547. 

870  Act  of  1836,  §38,  I  Purd.  §48,  p.  3S4. 

871  Brisbane  v.  Mitchell,  8  S.  &  R.  423;  Estanson  v.  Dupuy,  2  Bro.  100; 
Barclay  v.  Hughes,  i  Miles  19. 

872  Pearce  v.  Seminary,  2  W.  340. 

873  Ibid. 

874  McConnell  v.  Micheltree,  4  Pa.  197. 

87s    Osbourn  v.  Addis,  i  Ash.  7.    Act  of  1836,  §32,  i  Purd.  §42,  p.  354. 
87s    Reeside  v.  Hadden,  12  Pa.  243 ;   Getty  v.  Shearer,  20  Pa.  12 ;   Rob- 
inson V.  Taylor,  4  Pa.  242 ;  7  Vale  1429. 

876  Union  Type  Foundry  v.  Kittanning  Ins.  Co.,  138  Pa.  137 ;  Keeler  v. 
Vantuyle,  6  Pa.  250. 

877  McConnell  v.  Micheltree,  4  Pa.  197. 
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sustained  in  favor  of  a  party  who  has  failed  to  file  a  record  of  the 
proper  pleadings.'^*  Nor  can  a  judgment  be  taken  for  want  of 
an  affidavit  of  defence  unless  the  plaintiff  first  files  a  copy  of  his 
claim.*'®  In  an  action  which  is  arbitrated  and  one  pleads  a  per- 
sonal defence,  as  coverture,  and  the  award  is  against  the  other 
two,  the  plaintiff  may,  on  appeal  by  one  suffer  a  non-suit  as  to  the 
one  pleading  the  special  defence  and  recover  judgment  against  the 
others.**"  Nor  does  the  act  of  1820  which  prohibits  the  with- 
drawal of  an  appeal  without  the  consent  of  the  adverse  party,  pro- 
hibit the  suffering  of  a  voluntary  non-suit  by  the  plaintiff  who  has 
by  mistake  been  unable  to  present  his  case  to  the  jury  on  an  appeal 
by  the  defendant  from  an  award.**^  Again,  where  one  of  two 
defendants  appeals  from  an  award  against  both,  and  obtains  a  ver- 
dict on  a  defence  peculiar  to  himself,  the  award  against  the  other 
is  annulled,  but  the  original  cause  of  action  remains  as  to  him."" 

49.    Costs,  (p) 

The  statute  also  requires  that  the  appellant,  his  agent  or  attor- 
ney, in  order  to  perfect  the  appeal,  shall  pay  all  the  costs  that  have 
accrued  in  the  suit  f^^  the  payment  of  all  the  taxed  costs  is  essen- 
tial to  perfect  an  appeal.***  They  must  be  actually  paid ;  it  is  not 
sufficient  to  charge  them  to  the  plaintiff's  attorney  ;**'  a  payment 
of  the  costs  "by  draft,"  is  not  sufficient  ;**®  nor  is  a  payment  by 

p    I  Vale  1383, 1415. 

878  Green  v.  Hallowell,  9  Pa.  S3- 

879  Trenton  Lock  Co.  v.  Dolphin,  5  Law  Times  (N.  S.)  76. 

880  Weist  V.  Jacoby,  62  Pa.  no. 

881  Franklin  v.  Mackey,  16  S.  &  R.  364.  See  Martin  v.  Ives,  17  S.  & 
R.  864. 

882  Hayes  v.  Gudykunst,  11  Pa.  221. 

883  Act  of  1836,  §27,  I  Purd.  §33,  p.  3SI.  If  the  appellee  take  out  of 
court  the  costs  paid  in  by  the  appellant,  it  is  a  waiver  of  any  defect  in  the 
appeal.  Proper  v.  Luce,  3  P.  &  W.  65 ;  Maloney  v.  Savage,  i  Luz.  L.  Ob. 
14;  Dougherty  v.  Shimer,  i  Luz.  L.  R.  44- 

884  Walter  v.  Bechtol,  5  R.  228;  Merritt  v.  Smith,  2  Pa.  161.  Whether 
the  payment  of  an  attorney  fee  is  required  on  appeal  from  an  award,  is  a 
question  upon  which  the  authorities  differ.  That  such  fee  was  not  tax- 
able was  decided  in  McCulla  v.  Opple,  i  Pears.  150;  and  Bank  of  Mount 
Joy  V.  Grider,  5  Lane.  Bar,  31  May,  1873. 

Contra, — Butcher  v.  Scott,  i  Clark  311.  The  latter  decision  is  followed 
in  Philadelphia. 

885  Carr  v.  McGovern,  66  Pa.  457;  Lagen  v.  Cadwell,  34  L.  I.  33i- 

886  Walker  v.  Graham,  74  Pa.  35- 
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check.**'  If,  however,  the  appellant  pay  all  the  costs  taxed  by  the 
prothonotary,  the  court  will  not  strike  off  the  appeal,  though  more 
appears  to  be  due ;  the  remedy  for  such  omitted  costs  is,  by  order 
for  their  payment,  enforceable  by  attachment  ;***  or,  if  the  plain- 
tiff be  the  appellant,  proceedings  will  be  stayed  until  payment.**' 
A  plaintiff  who  appeals  from  an  award  in  his  own  favor,  must 
pay  all  the  costs  that  have  accrued  in  the  action.*'"  The  appel- 
lant must  pay  the  costs  of  a  former  award  in  the  suit,  which  was 
set  aside,  without  terms  f^  but  where  the  defendant  appeals  from 
an  award,  in  a  scire  facias  to  revive  a  judgment,  he  is  not  bound 
to  pay  the  costs  of  the  original  action.*'^  It  is  too  late,  however, 
to  move  to  quash  an  appeal  for  non-payment  of  costs,  after  the 
lapse  of  three  terms,  and  issue  joined.*'*  A  municipal  corpora- 
tion may  appeal,  without  payment  of  costs  ;*'*  so  may  executors, 
administrators  or  other  persons  suing  or  sued  in  a  representative 
character,  and  minors  ;*'^  and  persons  suing  or  sued  in  a  representa- 
tive capacity,  may  appeal  without  paying  costs,  though  they  entered 
rule  of  reference  ;*'^  and  this  includes  an  assignee  in  bankruptcy.**' 
The  same  exception  is  extended  to  assignees  for  their  benefit  of 
creditors,  when  they  appeal  from  an  award  against  their  assign- 
or.*'* And  if  the  plaintiff  sue  in  the  common  pleas,  for  a  matter 
within  the  jurisdiction  of  a  justice,  the  defendant  may  appeal 

887  Richter  v.  Cumtnings,  I  Leg.  Chron.  49;  affirmed  by  the  supreme 
court  If,  however,  the  record  show  payment  of  the  costs,  it  is  not  com- 
petent to  contradict  it,  by  proof  that  they  were  paid  by  check.  Rice  v. 
Constein,  26  Pitts.  L.  J.  177. 

888  Fraley  v.  Nelson,  5  S.  &  R.  234;  Stewart  v.  Jewell,  11  S.  &  R.  359; 
Williams  v.  Hazlep,  14  Pa.  157;  Palmer  v.  Wilkinson,  73  Pa.  339;  Mc- 
Keown  v.  Boudinot,  i  Bro.  150;  Columbia  Nat.  Bank  v.  Bletz,  S  Luz.  L,., 
R.  219. 

889  Crider  v.  Sheetz,  2  Lane.  Bar,  8  Oct.,  1870. 

890  Copeland  v.  Hocker,  Com.  Pleas,  Phila.  1827.  MS.  Rees  v.  Fisler, 
3  Clark  257.   Bell,  J. 

891  Seely  v.  Barton,  5  S.  &  R.  390.  But  where  double  costs  are  given, 
they  need  not  be  paid,  on  appealing  from  an  award.  Payment  of  single 
costs  vnll  satisfy  the  act.    Hartley  v.  Bean,  i  Miles  168. 

892  Hill  v.  Thomas,  Dist.  Court,  Phila.,  May,  1827.    MS. 

893  Brown  v.  Jones,  7  W.  433. 

894  Robinson  v.  Jefferson  County,  6  W.  &  S.  16;  Pottsville  Borough  v. 
Curry,  32  Pa.  443. 

89s  Act  of  1836,  §31,  I  Purd.  §37,  p.  353- 

896  Murray  y.  Sharp,  72  Pa.  360;  Zerbe  v.  Miller,  i  Pears,  200. 

897  Morss  v.  Gritmann,  31  L.  L  246. 

898  Act  13  June,  1840,  §10,  P.  L.  691,  4  Purd.  §16,  p.  4861. 
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from  an  award,  wthout  payment  of  costs.*^*  A  direction  to  the 
prothonotary  to  detain  the  costs,  does  not  prejudice  the  appeal; 
it  is  a  mere  nullity.'""  It  is  also  provided  by  the  statute,  that  a 
party  who  did  not  take  out  a  rule  of  reference,  and  who  is  unable, 
by  reason  of  poverty,  to  pay  the  costs  accrued,  may  apply  to  the 
court,  by  petition,  and  affidavit,  for  leave  to  appeal  in  forma  pau- 
peris, without  payment  of  costs  ;"°^  and  it  has  been  held,  that  a 
party  may  be  allowed  to  appeal  in  forma  pauperis,  under  this  sec- 
tion, whose  only  property,  though  valuable,  is  mortgaged  for  more 
than  its  full  value.""^ 

The  subject  of  costs  has  been  already  considered,®"'  other  rul- 
ings may  be  mentioned.  Unless  restricted  by  statute  or  by  the 
terms  of  submission,'"*  arbitrators  have  full  power  of  disposing 
of  the  costs  ;"°^  but  at  common  law  they  cannot  give  costs  unless 
by  express  authority,'"*  and  in  compulsory  arbitration  they  can  be 
awarded  only  when  allowed  by  the  statute.'"^  Referees  may  give 
costs  in  slander  and  trespass  quare  clausum  fregit,  though  they 
find  less  than  forty  shillings  damages,'"^  unless  the  suit  is  wrongly 
brought  in  the  common  pleas  instead  of  before  a  justice,"""  or  on 
an  appeal  from  him  in  which  the  award  is  for  less  than  the  amount 
in  the  justice's  judgment.'^" 
a.    When  plaintiff  is  entitled  to  full  costs. 

If,  on  an  appeal  from  an  award,  the  plaintiff  has  a  verdict  for 

899  Kerbaugh  v.  Curry,  2  Phila.  206. 

900  DuflSe  V.  Black,  i  Pa.  388;  McCuUa  v.  Opple,  i  Pears.  150. 

901  Act  of  1836,  §28. 

902  Wendell  v.  Simpson,  7  W.  N.  C.  31. 

903  Chap.  28,  Part  IV,  Vol.  2,  p.  1316. 

904  Lewis  V.  England,  4  Binn.  S ;  Guier  v.  McFadden,  2  Binn.  587 ; 
Holdship  V.  Alexander,  13  S.  &  R.  230.  They  cannot  deprive  the  plaintiff 
of  costs  where  the  law  allows  them.  Spear  v.  Jamieson,  2  S.  &  R.  580; 
Allen  V.  Flock,  2  P.  A.  Bro.  24. 

905  McLaughlin  v.  Scott,  i  Binn.  61;  Young  v.  Sho&k,  4  R.  299; 
Gower  v.  Clayton,  6  S.  &  R.  85 ;  Wilkinson  v.  Grey,  14  S.  &  R.  345- 

906  Buckley  v.  Ellmaker,  13  S.  &  R.  711. 

907  Downs  V.  Lewis,  13  S.  &  R.  198;  Hoffman  v.  Slossan,  2  W.  &  S. 
36;  Fortune  v.  Tyler,  i  Ash.  11 ;  Lindenberger  v.  Unruh,  i  P.  A.  Bro.  194- 

908  Moon  V.  Long,  12  Pa.  207;  Painter  v.  Kistler,  59  Pa.  331;  Willet  v. 
Seville,  2  Grant  388. 

909  Guier  v.  McFadden,  2  Binn.  587;  Heath  v.  Atkinson,'  i  P.  A.  Bro. 
231. 

910  Lewis  v.  England,  4  Binn.  5;  Downs  v.  Lewis,  13  S.  &  R.  198; 
Holdship  V.  Alexander,  13  S.  &  R.  230. 
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exactly  the  same  amount,  he  is  entitled  to  full  costs.'^^  If  he  re- 
covers more  than  the  sum  awarded,  but  less  than  that  sum  with 
intermediate  interest,  he  is  entitled  to  costs.^^^  If  the  plaintiff  re- 
covers a  smaller  sum  than  the  award,  the  defendant  is  not  en- 
titled to  a  return  of  the  costs  paid  on  appeal ;  and  each  party  pays 
his  own  subsequently  accruing  costs.'" 

If  the  defendant  appeals  from  an  award  under  the  act  of 
1845,'^*  relating  to  bail  on  an  appeal  from  an  award,  and  the  plain- 
tiff obtains  a  verdict  for  a  less  sum,  he  is  entitled  to  full  costs.*" 
On  an  appeal  from  an  award  in  the  common  pleas  for  less  than 
$100  if  the  same  or  a  larger  sum  is  recovered  on  the  appeal  the 
defendant  is  liable  for  the  costs  of  the  appeal  but  not  for  the  prior 
costs.*^* 

Costs  on  an  appeal  have  another  aspect.  If  the  plaintiff  ap- 
peals,, he  is  not  entitled  to  the  costs  paid  by  him  in  taking  the  ap- 
peal if  the  judgment  in  his  favor  is  less  than  the  amount  of  the 
award  ;®^'  but  if  the  verdict  is  for  the  same  amount,  it  carries  full 
costs  ;°^*  if  the  defendant  has  appealed  from  the  award  for  the 
plaintiff  and  the  verdict  is  for  a  less  amount,  he  is  entitled  to  full 
costs.®^®  But  if  on  the  trial  the  plaintiff  is  defeated  on  matters 
subsequent,  pleaded  in  bar  of  further  maintenance  of  the  action, 
the  defendant  cannot  recover  back  the  costs  paid  on  the  entry  of 
the  appeal.®''* 

b.    Double  costs. 

If  an  act  provides  that  a  party  shall  pay  double  costs,  the  award 
will  carry  them,''^'"'  and  they  should  not  be  put  on  the  successful 
party.»" 

'     911    Wible  V.  Burford,  7  Pitts.  L.  J.  188;  Chap.  28,  §62  c,  Vol.  2,  p.  1319. 

912  Haines  v.  Moorhead,  2  Pa.  65.    See  Davidson  v.  Smith,  2  Clark  24. 

913  Pratt  V.  Naglee,  6  S.  &  R.  299 ;  Bellas  v.  Oyster,  7  W.  341 ;  Hold- 
ship  V.  Alexander,  13  S.  &  R.  230. 

914  Act  March  20,  P.  L.  188,  i  Purd.  §38,  p.  353. 

915  Remely  v.  Kuntz,  10  Pa.  180;    Cameron  v.  Paul,  11  Pa.  277. 

916  Ilgenfritz  v.  Douglass,  6  Binn.  402. 

917  See  Chap.  28;  §62,  Vol.  2,  p.  1319;  Poke  v.  Kelly,  13  S.  &  R.  165; 
Rankin  v.  Murray,  2  P.  &  W.  74;  Lentz  v.  Stroh,  6  S.  &  R.  34;  Carney 
V.  Kenney,  I  Miles  9;  Rees  v.  Fisler,  3  Clark  252. 

918  Hilty  V.  Guthrie,  4  Penny,  142. 

919  Remely  v.  Kuntz,  10  Pa.  180. 

920  Ellison  V.  Jones,  2  Kulp  26. 
920a    Brink  v.  Bell,  4  Yeates  491. 

921  Moffet  V.  Dorsey,  2  P.  A.  Bro.  24. 
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c.  Consequences  of  refusal  to  pay  costs. 

Where  there  is  no  dispute  as  to  the  facts,  and  it  appears  by  the 
record  itself  that  an  item  charged  is  manifestly  not  taxable  as 
costs,  an  appeal  will  not  be  quashed  because  the  appellant  has  re- 
fused to  pay  it.  Says  Rice,  P.  J.  -.^"^  "He  is  only  bound  to  pay  the 
accrued  costs,  and  they  include  only  such  as  are  taxable  by  some 
statute  or  the  agreement  of  the  parties.  For  example,  we  have 
held  that  an  attorney  fee  is  not  taxable  as  part  of  the  accrued 
costs,  which  must  be  paid  on  an  appeal  from  arbitrators,  and  that 
an  appeal  will  not  be  quashed  be  cause  it  was  not  paid." 

d.  Payment  of  costs.    Costs  on  appeal.    Mode  of  payment. 

The  payment  of  the  costs  taxed  as  of  the  date  of  taking  the  ap- 
peal is  a  sufficient  payment.*^^  And  an  appeal  may  be  quashed  if 
the  costs,  properly  taxed  have  not  been  paid.®^*  As  an  attorney's 
fee  does  not  become  due  until  final  adjustment,  it  need  not  be  paid 
before  taking  the  appeal.^^^  And  if  the  parties  agree  that  a  ste- 
nographer's fee  shall  be  taxed  as  a  part  of  the  costs  and  paid  by 
the  losing  party,  their  payment  is  requisite  on  an  appeal  from  an 
award.^^®  As  the  payment  of  costs  is  a  condition  precedent,  a 
rule  to  perfect  an  appeal  will  not  aid  the  opposite  party  ;®^'  nor 
is  mere  silence  by  the  other  party  a  waiver.'^*  But  if  the  record 
shows  an  actual  payment  of  all  costs  on  an  appeal,  its  subsequent 
alteration  without  notice  will  not  aflfect  the  appellant's  rights."^® 

With  respect  to  persons  in  a  representative  capacity  an  executor 
by  the  statute  of  1810'^"  was  entitled  to  appeal  from  an  architect's 

922  Flannery  v.  Susquehanna  Mutual  Fire  Ins.  Co.,  3  Dist.  777. 

923  Williams  v.  Hazlep,  14  Pa.  157;  Stewart  v.  Jewell,  ll  S.  &  R. 
359 ;  Wise  v.  Penna,  Slate  Co.,  3  Dist.  564 ;  Flannery  v.  Susquehanna  Ins. 
Co.,  3  Dist.  777.    See  i  Vale  1416. 

924  Walter  v.  Bechtol,  5  R.  228. 

925  Schooley  v.  Turner,  3  Kulp  150;  Morris  v.  Sickler,  3  Kulp  167; 
Zook  V.  Dierolf,  19  Lane.  L.  Rev.  187.  See  Shirk  v.  Schadt,  S  Law  Times 
(N.  S.)  167;   Drake  v.  Parker,  i  C.  C.  765. 

926  Schneider  v.  N.  Y.  &  Cleveland  Gas  &  Coal  Co.,  98  Pa.  470.  See 
Flannery  v.  Susquehanna  Mutual  Fire  Ins.  Co.,  15  C.  C.  185. 

927  Tyler  v.  Bertolet,  6  Montg.  79. 

928  Ibid. 

929  Fisher  v.  Pennsylvania  R.  Co.,  126  Pa.  293. 

930  Act  March  20,  S  Sm.  Iv.  131. 
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award  without  pa)ring  accrued  costs  ;^'^  also  an  administrator, 
though  he  has  taken  out  a  rule  of  reference,*'''  also  an  executor 
who  has  been  substituted  for  the  decedent.*^'  And  by  the  act  of 
1846,®^*  allowing  executors,  administrators,  guardians  or  trustees 
to  appeal  from  an  award  without  paying  costs,  an  executor  of  a 
creditor  of  the  decedent  need  not  pay  who  takes  an  appeal  from 
an  award  in  favor  of  another  party  against  the  decedent's  es- 
tate;*'" but  an  executor,  administrator  or  guardian  who  is  sued 
in  his  individual  capacity  must  pay  the  costs  of  taking  an  appeal.*" 

With  respect  to  the  kind  of  payment,  the  statute  literally  re- 
quires a  cash  pa3Tnent,*'^  and  it  has  generally  been  construed  with 
considerable  strictness,  certainly  a  promise  to  pay  the  prothono- 
tary  is  not  sufficient,*''  or  filing  the  receipts  of  the  opposite  party's 
witnesses.*'*  Once  payment  by  check***  or  note**^  was  not  suffi- 
cient, but  this  may  be  questioned  since  the  ruling  in  Bums  v. 
Smith.**'    Doubtless  the  practice  in  counties  differs  in  this  regard. 

Among  the  costs  to  be  paid  on  an  appeal  from  an  award,  a  judg- 
ment fee  should  not  be  included  in  the  taxation.**'  While  an  ap- 
peal for  an  award  will  be  stricken  off  if  all  the  costs  have  not  been 
paid,  the  appellant's  failure  to  file  her  bill  of  costs  is  no  ground 
for  an  inference  that  they  have  not  been  paid  ;***  nor  will  the  pro- 
thonotary's  failure  to  tax  all  the  costs  at  the  time  of  the  appeal 
put  the  appellant  in  default  if  he  pays  in  cash  all  the  costs  entered 
on  the  record.**"    If  all  the  costs  have  been  paid  to  the  prothono- 

931  Insurance  Co.  of  Penna.  v.  Hewes,  5  Binn.  508. 

932  Zerbe  v.  Miller,  i  Pears.  290 ;  Murray  v.  Sharp,  72  Pa.  360. 

933  Miller  v.  Tyson,  i  Wood.  216. 

934  Act  April  13,  P.  L.  303- 

935  Lagnau  v.  Demarra,  12  Lane.  L.  Rev.  142. 

936  Royer  v.  Myers,  15  Pa.  87;  Pugh  v.  Ottenkirk,  3  W.  &  S.  170; 
Barnhart  v.  Painter,  2  R.  78. 

937  Dall  V.  Norris,  2  C.  C.  666;  Rought  v.  Rought,  13  Dist.  566;  Lagen 
V.  Cadwell,  34  L- 1.  331 ;  Morris  v.  Sickler,  3  Kulp  167. 

938  Bedford  Mineral  Springs  Co.  v.  Featherstone,  17  I,.  I.  316. 

939  Myers  v.  Brown,  38  L.  I.  72 ;  Lewis  v.  Signor,  3  Dist.  455. 

940  Hopkins  v.  Frothingham,  2  Lack.  L.  N.  133,  revd.  180  Pa.  606; 
Richter  v.  Cummings,  I  Leg.  Chron.  49 ;  Rought  v.  Rought,  13  Dist.  566 ; 
Walker  v.  Graham,  74  Pa.  35. 

941  Ellison  V.  Buckley,  42  Pa.  281. 

942  180  Pa.  606. 

943  Wise  V.  Penna.  Hard- Vein  Slate  Co.,  4  North.  204. 

944  Glessner  v.  Patterson,  6  York  17. 

945  Baizley  v.  McGinty,  12  Dist.  305. 
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tary,  except  the  constable's  fees  which  have  been  paid  directly  to 
him,  and  his  receipt  for  them  appears  on  the  record,  the  payment 
is  sufficient.'"  A  receipt  in  full  by  the  successful  party  to  the 
other  party  for  a  debt  interest  and  costs  filed  before  the  expira- 
tion of  the  time  when  the  award  becomes  final,  is  good  only  for 
the  costs  to  which  the  party  is  entitled,  hence  is  no  bar  to  the  right 
to  collect  officer's  costs  by  execution  issued  after  the  thirty  days 
have  expired.^*' 

The  payment  of  costs  may  be  enforced  by  attachment;***  and 
those  accruing  after  an  appeal  are  a  lien  on  the  real  estate  only 
from  the  date  of  the  judgment  and  not  from  the  date  of  the 
award.®** 

e.  Agreement  concerning  payment. 

Parties  submitting  a  case  to  arbitrators  under  the  compulsory 
arbitration  act  may  by  agreement  make  fees  for  service  performed 
or  expenses  incurred  in  the  case  taxable  costs,  although  such  fees 
and  expenses  may  not  be  made  so  by  statute.*^" 

If,  after  an  appeal  is  taken  in  such  a  case,  there  is  a  more  specif- 
ic taxation  of  the  costs  verifying  the  entire  accuracy  and  correct- 
ness of  the  amount  set  forth  on  the  record  at  the  time  of  taking 
the  appeal,  does  not  change  the  case  nor  relieve  the  plaintiff  of  his 
obligation  to  pay  what  the  law  requires  in  order  to  perfect  his  ap- 
peal.*" 

f.  Time  of  payment. 

With  respect  to  the  time  of  payment  in  Schneider  v.  N.  Y.  & 
Cleveland  Gas  &  Coal  Co.,*«^  Justice  Mercur  said,  "The  act  of 
1836  makes  the  payment  of  all  costs  that  have  accrued  in  the  suit 
a  condition  precedent  to  an  appeal  from  the  award.  If  they  are 
not  all  paid  through  the  fault  or  negligence  of  the  party  appealing, 
the  appeal  will  be  stricken  off  on  the  application  of  the  opposite 
party.  If,  however,  the  non-payment  is  caused  by  the  exclusive 
fault  of  the  officer  in  withholding  from  the  appellant  a  knowledge 
of  the  existence  of  a  portion  of  them,  the  appeal  shall  not  be 

946  Schrenkeisen  v.  Kishbaugh,  162  Pa.  45. 

947  EUsler  V.  EUsler,  14  L.  I.  197. 

948  Flannery  v.  Wise,  2  Wood.  431. 

949  Christy  v.-  Crawford,  8  W.  &  S.  99- 

950  Schneider  v.  N.  Y.  &  Cleveland  Gas  &  Coal  Co.,  98  Pa.  470. 

951  Ibid. 

952  98  Pa.  470,  472- 


3238         Common  Law  Practice  in  Pennsylvania. 

stricken  off,  but  the  omitted  portion  be  enforced  by  attach- 
ment.""^ 
g.    Costs  in  forma  pauperis  appeals. 

As  we  have  elsewhere  seen,"^*  a  party  without  means  to  pay  ac- 
crued costs  may  appeal  in  forma  pauperis  without  payment;'"' 
but  a  party  having  property  of  value  will  not  thus  be  allowed,  to 
take  an  appeal."'"  Nor  will  one  of  several  defendants  be  thus  al- 
lowed to  appeal  if  the  others  are  able  to  pay  the  costs."'  In  no 
case  can  this  be  done  without  the  filing  of  a  full  affidavit  of  de- 
fence. Nor  will  the  appeal  be  allowed  without  notice  to  the  other 
gj(jg  958  'j'jjg  court  may  conditionally  grant  an  appeal  in  forma 
pauperis.*'' 

If  the  defendant  takes  out  a  rule  of  reference  and  the  award  is 
against  the  plaintiff  and  the  latte'r's  poverty  is  shown,  he  may  ap- 
peal without  payment  of  costs.'*"  But  an  award  in  favor  of  a 
party  for  a  less  sum  than  was  given  him  by  the  justice  of  the 
peace  from  whose  decision  he  appealed,  is  not  such  an  award 
against  the  party  as  will  entitle  him  to  an  appeal  in  forma  pau- 
peris."^^  Again,  though  the  court  may  allow  the  defendant  to 
appeal  irom  an  award  without  payment  of  costs,  by  reason  of  his 
poverty,  he  is  not  thereby  relieved  from  entering  into  the  recogni- 
zance required  by  the  statute.'*^ 

953  Fraley  v.  Nelson,  5  S.  &  R.  234;  Carr  v.  McGovern,  66  Pa.  457; 
Palmer  v.  Wilkinson,  7^  Pa.  339.  To  escape  liability  for  costs,  a  tender 
before  arbitrators  should  be  pleaded  which  shall  appear  on  the  record. 
Vosburg  V.  Reynolds,  5  Kulp  376.  When  the  record  shows  the  actual  pay- 
ment of  all  the  costs  on  an  appeal  from  the  award  of  arbitrators,  the  ap- 
peal is  well  taken  and  the  subsequent  alteration  of  the  record  entry  as  to 
such  costs,  without  notice,  will  not  effect  the  rights  of  the  appellant.  Fisher 
V.  Pennsylvania  R.  Co.,  126  Pa.  293;  Rice  v.  Constein,  89  Pa.  479;  Baiz- 
ley  V.  McGinty,  12  Dist.  305,  reviewing  many  cases. 

954  Chap.  28,  §62  c,  Vol.  2,  p.  1320. 

955  Wendell  v.  Simpson,  7  W.  N.  C.  31 ;  Greenwood  v.  Phila.,  W.  & 
Bait.  R.  Co.,  3  Del.  234 ;  Sinnott  v.  Del.  County  R.  Co.,  9  Dist.  705. 

956  Ashecraft  v.  Mathewson,  5  C.  C.  80;  Boyer  v.  Winters,  39  Kulp  29. 

957  Grant  v.  Barton,  2  Law  Times  (N  .S.)  197. 

958  Hausman  v.  Frey,  2  Montg.  13. 

959  Hauseman  v.  Frey,  2  Montg.  13;  Wendell  v.  Simpson,  7  W.  N. 
C.31. 

960  Sinnott  v.  Del.  County  R.  Co.,  9  Dist.  705. 

961  Griest  v.  Hoopes,  7  C.  C.  161. 

962  Noyes  v.  Brooks,  174  Pa-  632;  Everhart  v.  Tomsha,  4  Kulp  376; 
Gorman  v.  Falker,  2  Pears.  316;  Davidson  v.  Good  Will  Clock  Co.,  16 
C.  C.  27. 
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h.    Costs  in  arbitration  appeals  from  a  justice. 

In  compulsory  arbitration  the  statute  confers  no  right  to  award 
costs  where  an  action  which  should  have  been  brought  before  a 
jusctice  of  the  peace  is  brought  in  the  common  pleias.**^  And  it 
has  been  held  that  whenever  the  arbitration  act  fails  to  provide 
specifically  for  the  payment  of  costs,  the  case  is  governed  by  the 
statutes  regulating  appeals  from  a  justice  of  the  peace.'^* 

Again,  notice  by  the  defendant  that  he  will  not  appear  and  de- 
fend before  the  arbitrators  does  not  deprive  him  of  his  right  to 
costs  on  an  award  in  his  favor."'^  The  plaintiff,  on  the  other 
hand,  in  actions  of  slander,  cannot  under  the  act  of  17 13  recover 
costs  in  excess  of  the  amount  of  his  damages  if  the  award  is  less 
than  forty  shillings.®^*  If  arbitrators  erroneously  award  costs  to 
one  not  entitled  to  them,  the  only  remedy  is  by  appeal,  the  court 
cannot  enter  judgment  without  costs.*^'' 

i.    Attachment  for  costs. 

The  court  has  no  power  to  issue  an  attachment  against  a  de- 
fendant for  the  costs  of  a  meeting  of  a  board  of  arbitrators.**' 
Nor  will  an  attachment  lie  for  the  collection  of  a  master's  fee. 
The  remedy  for  costs  follows  the  nature  of  the  judgment.^** 

If  the  award  is  not  filed  within  seven  days  of  the  final  meeting, 
the  arbitrators  are  entitled  to  no  fees  f"  also  only  one  dollar  per 
day  when  no  defence  is  made  though  they  sit  longer  than  five 
hours  ;'''^  also  only  one  dollar  per  day  if  a  defence  is  made  but 
they  sit  less  than  five  hours.*'^  Nor  will  a  referee  be  allowed  ad- 
ditional compensation  for  his  services  in  the  reconsideration  and 
correction  of  his  report,  unless  the  justice  of  his  claim  be  clearly 

Contra, — Kelly  v.  Sloane,  i6  C.  C.  282;  Cowan  v.  City  of  Chester,  2 
Del.  234;  Wendell  v.  Simpson,  7  W.  N.  C.  81. 

963  Sharpless  v.  Hibberd,  2  Del.  254.  But  see  also  Spear  v.  Jamieson, 
2  S.  &  R.  530;  Bradley  v.  Wenger,  10  Lane.  Bar  144;  Bellas  v.  Levy,  2 
R.  21. 

964  Addison  v.  Hampson,  6  Pa.  463 ;  Fitzsimmons  v.  Leckey,  3  P.  &  W. 
III. 

96s  Brown  v.  Brown,  12  Lane.  Bar  114. 

966  Stuart  V.  Harkins,  3  Binn.  321 ;   Brown  v.  Etta,  i  Pears.  180. 

967  Bradley  v.  Wenger,  10  Lane.  Bar  114;  Brown  v.  Gallagher,  30 
Pitts.  L.  J.  305. 

968  Arnold  v.  Burr,  4  Del.  158. 

969  Pierce's  Appeal,  103  Pa.  27. 

970  Hornet  v.  Godfried,  3  Kulp  10. 

971  Johnson  v.  Graeff,  I  York  14. 

972  Ibid. 
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apparent.'^^     Finally,  the  court  has  no  power  to  issue  an  attach- 
ment against  a  defendant  for  the  costs  of  meeting  of  a  board  of 
arbitrators.*'* 
50.    Compensation  of  arbitrators. 

All  referees  and  arbitrators  are  entitled,  by  the  act  of  1836,  to 
the  sum  of  one  dollar  for  every  day  necessarily  employed  in  the 
hearing  and  determination  of  the  cause  submitted  to  them.*'" 
But  the  act  of  1877  provides,  that  arbitrators  chosen  under  the 
compulsory  arbitration  law  shall  receive  two  dollars  per  day,  and 
five  cents  mileage  for  each  mile  necessarily  travelled  in  going  to 
and  returning  from  the  place  of  meeting,  which  shall  be  taxed  in 
the  bill  of  costs ;  if,  however,  no  defence  be  made,  or  the  arbitra- 
tors are  engaged  less  than  five  hours  in  the  hearing,  their  fees  are 
to  remain  as  fixed  by  the  former  act.^^'  If  two  causes  between 
the  same  parties  are  heard  and  decided  by  the  same  arbitrators,  at 
the  same  time,  they  are  entitled  to  be  paid  only  for  the  number  of 
days  actually  spent  in  the  investigation  of  both  causes;*''  but 
where  two  causes,  by  different  plaintiffs  against  the  same  defend- 
ant, are  heard  together,  the  arbitrators  are  entitled  to  compensa- 
tion in  each  case;*'*  so,  arbitrators  appointed  in  several  actions 
in  which  the  commonwealth  is  nominal  plaintiff,  to  the  use  of  dif- 
ferent persons,  against  the  same  defendant,  are  entitled  to  their 
per  diem  allowance  in  each  case — the  causes  of  action  being  dis- 
tinct.*'* Arbitrators  are  not  entitled  to  pay,  until  organized,  un- 
less prevented  by  the  default  of  the  parties,  or  by  agreement ;  but 
they  are  to  be  paid  for  a  meeting  at  which  no  proceedings  are  had, 
unless  they  adjourn  of  their  own  motion,  when  one  or  more  of 
the' parties  are  in  attendance;***  so,  they  are  entitled  to  pay  for 
the  time  ocupied  in  deliberation,  after  the  proofs  are  closed;  a 
party  objecting  must  show  affirmatively  that  they  were  not  so  oc- 
cupied.**^ 

973  Nicholson  v.  Luzerne  County,  7  Kulp  109. 

974  Arnold  v.  Burr,  4  Del.  158. 

975  Act  of  1836,  §49,  I  Purd.  §63,  p.  357. 

976  Act  22  March,  1877,  P.  L.  14,  i  Purd.  §64,  p.  357.  See  Evans  v. 
Lancaster  City  School  Board,  7  Luz.  L.  R.  70. 

977  Girard  v.  Hutchinson,  4  S.  &  R.  81;  Butcher  v.  Scott,  i  Clark  311. 

978  Amwake  v.  Breitigan,  2  L.  Bar,  12  Nov.,  1870.    Evans  v.  Hart,  10 

L.  Bar  ^^. 

979  Commonwealth  v.  Weaver,  9  L.  Bar  161.  ' 

980  Baker  v.  Hunter,  i  Miles  357. 
g8i    Hassinger  v.  Diver,  2  Miles  411. 
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Amendments. 


1.  Amendments  at  common  law. 

2.  Amendment  of  judgment. 

3.  Defects  cured  by  verdict. 

4.  Statutes  of  jeofail. 

5.  Amendment  of  process. 

6.  Sheriff's  return. 

7.  The  record. 

8.  Statutes  of  amendment. 

9.  When  and  how  often  they  may 

be  made. 
10.  Amendments  of  statement. 

a.  At    what   time   they   can    be 

made. 

b.  Amendments  to  statement  un- 

der the  interpleader  act. 

c.  Suppression  of  statement  and 

filing  new  one. 

d.  Test    for    allowing    amend- 

ment. 

e.  Adding  of  new  counts. 

f.  Mistake  may  be  amended  in 

accordance  with  truth. 

g.  Amendments  in  cases  of  va- 

riance between  statement, 
and  evidence. 

h.  Amendments  during  trial. 

i   Of  petition  in  insolvency. 

j.  Of  affidavit  of  defence. 

k.  Of  affidavit  in  foreign  at- 
tachment. 

1.   Of  bond  for  an  attachment. 

m.  Of    affidavit   to   a   writ    of 


estrepment. 
n.  Amendment  after  an  appeal, 

verdict  and  judgment. 
o.  Amendment  on  second  trial, 

and  after  issue  of  certiorari, 
p.  Amendment    to    conform    to 

the  record, 
q.  When    amendments    striking 

out  and  substituting  names 

ynll  be  denied. 

11.  Amendments  as  affected  by  the 

statute  of  limitations. 

12.  Amendment  of  the  plea, 
a.  Special  pleas. 

13.  Amendment  of  names, 
a.  Of  name  of  defendant. 

14.  Amendment  of  parties. 

a.  Under  act  of  1818. 

b.  Under  act  of  1852. 

c.  Under  act  of  1858. 

d.  Cannot  be  done  when  substi- 

tution of  parties  introduces 
a  different  cause  of  action. 

e.  In  action  begun  by  capias. 

f.  Can  be  made  only  after  no- 

tice. 

g.  Affidavit  is  required. 

15.  Amending  form  of  action. 

16.  Practice. 

17.  Amendments  of  record  of  jus- 

tice of  the  peace. 

18.  Amendments  in  appellate  court. 


I.    Amendments  at  common  law. 

At  common  law,  the  court  may  amend,*  in  all  cases,  whilst  the 
proceedings  are  in  paper,  that  is,  until  judgment  signed,  and  dur- 
ing the  term  in  which  it  is  signed ;  for,  until  then,  the  proceed- 
ings are  considered  as  only  in  fieri,  and,  consequently,  subject  to 

a    I  Vale  656,  3  Vale  6915,  8  Vale  23141,  9  Vale  26477. 
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the  control  of  the  court.*  There  is  no  '^difference  in  this  respect 
between  penal  and  other  actions  ;^  and  the  court  will  accordingly 
permit  the  plaintiff  in  a  penal  action  to  amend,  even  after  the  time 
limited  for  bringing  another  action,  provided  there  has  been  no 
unnecessary  delay  upon  his  part,  and  that  the  amendment  re- 
quired introduces  no  new  cause  of  action.^  After  the  term  of 
which  judgment  is  signed,  the  pleadings,  &c.,  it  used  to  be  thought, 
could  not  be  amended  at  common  law,  but  by  virtue  of  the  statutes 
of  amendment  only;*  but  this  notion  is  now  exploded,  the  dis- 
cretion of  the  court  being  held  to  be  unrestrained  by  the  confines 
of  the  term.=  The  common-law  power  of  the  courts  is  adequate 
to  the  amendment  of  the  record,  by  transferring  to  the  proper 
cause  proceedings  which  had  been  misplaced  by  an  undiscovered 
blunder  of  the  clerk,  which,  if  it  led  no  one  into  a  surprise  that 
induced  him  to  slip  his  time  for  the  exercise  of  a  right,  gives  no 
one  a  right  to  complain  of  the  correction  of  it.*  Amendments 
are  with  us  liberally  permitted,  where  the  justice  of  the  case  re- 
quires them,  and  no  injury  is  thereby  inflicted  on  the  adverse 
party;'  where  this  discretion  has  been  exercised  in  the  conduct 
of  a  cause  depending  in  the  common  pleas,  the  supreme  court  will 
not  interfere,  unless  it  be  apparent  that  a  plain  mistake  has  been 

1  3  BI.  Com.  407. 

2  Emanual  v.  Maulsby,  Dist.  Court,  Phila.,  11  March,  1848.  Rule  to 
show  cause  why  plajntiff  should  not  amend  his  narr.  Per  curiam.  It  ap- 
pears by  the  original  declarations  in  these  two  cases,  that  they  are  qui  tam 
actions,  instituted  to  recover  the  penalty  given  by  the  2d  section  of  the 
act  2  March,  1723,  for  taking  more  than  legal  interest.  The  defendant  has 
demurred  to  the  narr.  specially,  and  assigned  as  cause  of  demurrer,  the 
want  of  the  usual  and  formal  breach;  this  defect  the  plaintiff  now  asks 
leave  to  amend.  In  general,  there  is  no  difference,  as  to  the  practice  of  al- 
lowing amendments,  between  penal  and  other  actions.  Bennet  v.  Smith, 
1  Burr.  402,  I  Chit.  PI.  358 ;  Jones  v.  Ross,  2  Dall.  143.  And,  in  Pennsyl- 
vania, it  is  now  a  matter  of  right ;  for  the  act  of  21  March,  1806,  §6,  makes 
no  exception  in  favor  of  such  actions.  Griffith  v.  Eshelman,  4  W.  55; 
Megargell  v.  Hazleton  Coal  Co.,  8  W.  &  S.  347.    Rule  absolute. 

3  Richards  v.  Brown,  i  Doug.  109.  And  see  Beates  v.  Retallick,  23 
Pa.  288;  Low  v.  Little,  17  Johns.  346;  Barber  v.  McHenry,  6  Wend.  516. 

4  Co.  Litt.  260. 

5  Rhoads  v.  Commonwealth,  15  Pa.  276. 

6  Sweeny  v.  Delaney,  I  Pa.  320. 

7  Steiiy  v.  Carpenter,  37  Pa.  41. 
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committed;'  and  the  regularity  of  an  amendment,  made  by  a 
court  of  competent  jurisdiction,  of  its  own  records,  cannot  be  in- 
quired into  collaterally.^ 

In  Holmes  v.  Pennsylvania  R.  Co.,^°  Justice  Fell  said:  "The 
well  defined  limitation  of  the  right  of  amendment  is  that  no  new 
cause  of  action  shall  be  introduced  and  no  new  parties  brought  in 
after  the  statute  of  limitations  has  become  a  bar.  It  was  said  in 
Cassel  V.  Cooke^^  in  relation  to  the  cause  of  action,  that  the  true 
criterion  is  whether  the  alteration  or  proposed  amendment  is  a 
new  and  different  matter,  another  cause  of  controversy,  or 
whether  it  is  the  same  contract  or  injury,  and  a  mere  permission 
to  lay  it  in  a  manner  which  the  plaintiff  considers  will  best  cor- 
respond with  the  nature  of  the  complaint  and  with  his  proof  and 
the  merits  of  his  case.  This  distinction  has  been  observed  uni- 
formly in  a  long  line  of  cases.^^  While  a  change  of  parties  that 
involves  a  substantial  change  in  the  cause  of  action  will  not  be  al- 
lowed, as  the  substitution  of  the  heirs  of  a  decedent  for  the  ad- 
ministrator of  his  estate  ;^^  or  the  substitution  of  a  widow  as  ad- 
ministratrix as  plaintiff  in  an  action  she  had  brought  in  her  own 
right  ;^*  still  where  the  rights  of  a  party  are  liable  to  be  defeated 
by  having  joined  too  few  or  too  many  as  plaintiffs  or  defendants, 
amendments  that  would  deprive  the  opposite  party  of  no  right 
have  been  allowed."^^ 

The  court  will  never  allow  an  amendment  for  the  purpose  of 
fraudulent  delay ,^*  and  great  and  inexcusable  delay  in  applying 
for  an  amendment  may  be  sufficient  cause  for  refusing  one  which 
would  have  been  allowed  if  the  application  had  been  promptly 
made.*^ 

8  Weidner  v.  Matthews,  11  Pa.  340.  See  Benner  v.  Frey,  i  Binn.  369; 
Bailey  v.  Musgrave,  2  S.  &  R.  219. 

9  Hamilton  v.  Seitz,  25  Pa.  227;  Cromwell  v.  Bank  of  Pittsburgh,  2 
Wall.  Jr.  C.  C.  s86. 

10  220  Pa.  189,  192. 

11  Cassell  V.  Cooke,  8  S.  &  R.  268. 

12  Grier  v.  Northern  Assurance  Co.,  183  Pa.  334;  Garman  v.  Glass, 
197  Pa.  loi ;  Wright  v.  Eureka  Tempered  Copper  Co.,  206  Pa.  274 ;  Wilk- 
inson V.  North  East  Borough,  215  Pa.  486. 

13  Wildermuth  v.  Long,  196  Pa.  541. 

14  La  Bar  v.  N.  Y.,  Susq.  &  Western  R.  Co.,  218  Pa.  261. 

15  Booth  V.  Dorsey,  202  Pa.  381. 

16  Del.  &  Schuylkill  Canal  Co.  v.  Parker,  4  Yeates  363 

17  Gardiner  v.  Wilson,  2  Yeates  186. 
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2.    Amendment  of  judgment. 

A  judgment  by  default  may  be  amended.^*  And  a  mistake  in 
an  entry  of  judgment  may  be  amended  before  issuing  an  appeal 
or  writ  of  error.^°  Likewise  a  judgment  shown  by  the  record  to 
be  incorrect  may  be  amended  after  affirmance  by  the  supreme 
court.^"  And  if  the  prothonotary  has  omitted  to  record  a  judg- 
ment on  the  appearance  docket,  the  court  may  direct  it  to  be  en- 
tered nunc  pro  tunc  fourteen  years  afterward.^^  So  if  the  name 
of  the  plaintiff  and  payee  are  signed  to  a  judgment  note  by  mis- 
take, the  court  has  authority  to  amend  by  striking  the  name  from 
the  record.^^  More  generally  a  court  may,  during  the  term,  strike 
off  a  judgment  entered  through  oversight  or  mistake,  and  correct 
the  record  to  agree  with  the  facts.^^  If  a  judgment  for  damages 
only  has  been  entered  in  ah  action  on  a  constable's  bond,  the  record 
may  be  amended  by  adding  a  judgment  for  the  penalty  in  con- 
formity to  statute.^^  If  a  judgment  is  confessed  by  virtue  of  a 
warrant  of  attorney,  but  through  a  clerical  error  for  a  smaller 
amount  than  the  note  and  warrant  of  attorney  authorized,  and  the 
court  allowed  the  plaintiff  to  amend  his  declaration  and  confession 
of  judgment,  and  enter  an  amended  judgment  for  the  proper  sum, 
the  first  judgment  is  merged  in  the  second  which  is  irregular  and 
void.  But  should  it  appear  that  the  amended  declaration  is  suf- 
ficient to  sustain  an  action  on  the  note  an  order  may  be  entered 
directing  the  court  below  to  open  the  judgment  so  as  to  let  the 
defendant  into  a  def ence.^°* 

If  an  appellate  court  reverses  a  judgment  entered  on  a  verdict 
for  plaintiff  in  the  following  form,  "judgment  reversed,"  and  it  is 
not  a  final  judgment  carrying  costs,  the  court  may,  on  petition 
amend  the  record  so  that  the  judgment  entry  shall  read,  "judg- 

i8  Finch  v.  Lamberton,  62  Pa.  370;  Latshaw  v.  Steinman,  11  S.  &  R. 
357- 

19  Stephens  v.  Cowan,  6  W.  511. 

20  Gourley  v.  Hess,  8  W.  N.  C.  140. 

21  Herring  v.  City,  i  Walk.  4, 

22  Weller's  Appeal,  103  Pa.  594. 

23  Larkin  v.  Gas  Fitting  Co.,  2  Del.  453 ;  Mars  Nat.  Bank  v.  Hughes, 
243  Pa.  224 

25    Commonwealth  v.  Yeisley,  6  Super.  Ct.  273. 

2Sa    Mars  Nat.  Bank  v.  Hughes,  243  Pa.  223. 
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ment  reversed  and  judgment  entered  in  favor  of  the  defendant 
for  costs.'"" 

3.    Defects  cured  by  verdict.(a) 

Many  defects  in  pleading  are  aided  by  a  verdict  on  the  merits, 
at  common  law,  and  others  are  cured  by  the  statutes  of  jeofail, 
neither  of  which  are  affected  by  the  statutes  of  amendment."^ 
When  there  is  any  defect,  imperfection  or  omission,  in  any  plead- 
ing, whether  in  substance  or  in  form,  which  would  have  been  a 
fatal  objection  upon  demurrer;  yet,  if  the  issue  joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to  give  the 
verdict,  or  the  jury  would  have  given  it ;  such  defect,  imperfec- 
tion or  omission  is  cured  by  verdict,  at  common  law,  or,  in  the 
phrase  often  used  upon  the  occasion,  such  defect  is  not  a  jeofail 
after  verdict.^*  If  the  declaration  set  forth  a  good  cause  of  ac- 
tion, though  defectively  stated,  it  is  good  after  verdict;^®  it  is  a 
general  rule,  that  a  verdict  will  aid  a  title  defectively  set  out,  but 
not  a  defective  title.*"  Mistakes  and  defects  in  proceedings  are 
also  often  aided  by  the  acts  of  the  opposite  party.  Thus,  where 
a  declaration  is  defective  in  point  of  form,  the  defect  is  frequently 
cured  by  the  defendant,  in  his  plea,  admitting  that  which  was 
omitted  or  defectively  stated  in  the  declaration ;  for,  by  admitting 
it,  he  waives  all  objections  to  the  omission  or  defective  statement; 
so,  too,  a  defect  in  the  plea  may  be  aided  by  the  replication ;  and 
one  in  the  latter  form  of  allegation,  by  the  rejoinder.*^ 

A  verdict,  irregular  by  a  mistake,  apparent  on  its  face,  may  be 
amended  after  judgment.^^    Thus  a  verdict  for  the  defendant  in  • 
replevin  for  costs  and  rent,  was  amended  by  the  court  to  a  ver- 
dict for  plaintiff  for  costs.^^     And  in  an  action  on  a  replevin  bond, 
six  years  after  the  trial  of  the  action  in  replevin,  a  clerical  error 

a  I  Vale  670,  9  Vale  27905. 

26  Ellis  V.  Agricultural  Ins.  Co.,  9  Super.  Ct.  392. 

27  Morrison  v.  Moreland,  15  'S.  &  R.  62. 

28  I  Saund.  228  a. 

29  Cornelius  v.  MoUoy,  7  Pa.  293,  301. 

30  Tidd.  919,  and  cases  cited. 

31  Zerger  v.  Sailer,  6  Binn.  24;    United  States  v.  Morris,  10  Wheat. 
286;  I  Chit.  PI.  547- 

32  Barclay  v.  Kerr,  no  Pa.  130;   Huckenstein  v.  Jolly,  42  L.  I.  321. 

33  Christine  v.  Gilbert,  23  W.  N.  C.  159. 

vol,.  IV — 18 


3246        Common  Law  Practice  in  Pennsylvania. 

in  the  verdict  rendered  therein  may  be  amended.^*  On  the  trial 
of  an  issue  devisavit  vel  non  the  chief  question  was,  whether  the 
paper  was  testamentary  in  its  character.  The  jury  found  that  it 
was  the  wish  of  the  person  who  executed  it  that  it  should  take 
effect  at  the  time  it  was  written.  The  court  properly  amended 
the  verdict  so  as  to  read,  verdict  for  the  defendant.'^  In  an  ac- 
tion of  ejectment  the  defendant  filed  a  disclaimer  of  any  estate  in 
the  lands  described  because  of  an  erroneous  description.  After 
judgment  for  the  plaintiff  the  writ  of  habere  facias  possessionem 
was  returned  unexecuted  for  the  same  reason.  The  plaintiff 
without  notice  to  the  defendant  procured  an  order  of  court 
amending  the  record  and  issued  an  alias  execution.  The  court 
stayed  the  writ  on  the  ground  that  the  defendant  was  entitled  to 
notice  of  the  application  to  amend  as  he  might  under  the  corrected 
record  wish  to  withdraw  his  disclaimer  and  meet  the  new  issue.^* 

While  the  court  has  power  to  amend  a  verdict  conforming 
it  to  the  intention  of  the  jury,  the  court  cannot  substitute  a  ver- 
dict of  its  own  for  the  purpose  of  meeting  the  supposed  equities 
of  the  case.^^  Thus  an  order  granting  leave  to  file  a  remittitur 
within  "ten  days"  cannot,  after  the  term,  be  amended  by  the  court 
so  as  to  extend  the  leave  to  "thirty  days;"**  the  fundamental 
principle  being  that  only  those  amendments  can  be  made  as  will 
make  the  record  conform  with  the  truth.'* 

The  verdict  announced  orally  by  the  jury  in  court,  accepted  by 
and  entered  on  the  minutes  of  the  court,  and  not  that  stated  in 
the  writing  formula  or  verdict  slip  returned  to  the  jury,  is  their 
verdict.    The  oral  verdict  cannot  thus  be  amended  to  conform 


34  Clark  V.  Morss,  142  Pa.  311. 

35  Jackson  v.  Tozer,  154  Pa.  223,  affg.  3  North,  333.  See  Tozer  v. 
Jackson,  164  Pa.  373. 

36  Duff  V.  Patterson,  173  Pa.  153. 

37  Grim  v.  Reinbold,  2  Dist.  612.  See  same  case  in  148  Pa.  446.  In 
this  case  Judge  Schuyler  said :  "The  verdict  actually  returned  by  the  jury 
was  in  favor  of  the  defendant  generally.  The  verdict  that  the  jury  in- 
tended to  return  was  'in  favor  of  the  defendant  for  $1,040.'  The  mistake 
was  made  by  the  foreman.  If  this  were  all  it  would  be  our  plain  duty  to 
amend  the  verdict  so  as  to  make  it  conform  to  the  intention  of  the  jury. 
We  think  we  have  no  power  to  do  more  than  this.  Now  it  so  happens  that 
the  verdict  which  the  jury  intended  to  render  was  in  itself  a  mistake." 

38  Crew  v.  McCafferty,  23  W.  N.  C.  278. 

39  Ibid. 
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with  the  verdict  slip,  although  it  is  evident  from  it  that  the  jury- 
intended  to  include  other  matters  in  their  verdict.*" 

Under  the  act  of  1872,  as  before,  when  there  has  been  a  trial 
on  the  merits,  the  judgment  will  not  be  arrested  or  reversed  for 
want  of  a  statement,*^  or  plea,*^  in  the  case  of  an  appeal  from  a 
justice  that  the  trial  was  on  the  transcript.**  Since  the  court  be- 
low has  power  to  order  the  filing  of  a  statement  after  verdict,  the 
appellate  court  will  ccmsider  such  amendment  as  made.**  The 
statement  or  plea  may  be  amended  after  verdict  to  conform  to  the 
evidence.*^  A  mistake  in  the  parties  plaintiff,  or  in  the  name  of 
the  plaintiff  may  be  amended  after  verdict  and  judgment  even  in 
the  appellate  court.**  Thus  the  record  of  an  action  by  a  father 
to  recover  damages  for  the  death  of  a  minor  son  may  be  amended 
after  verdict  by  adding  the  name  of  the  mother  as  plaintiff.*'  Or 
if  an  action  is  brought  against  a  landlord  and  constable  for  a 
wrongful  distress,  and  the  evidence  shows  that  the  plaintiff  is 
seeking  to  recover  a  verdict  against  the  constable  only,  the  appel- 
late court  may  permit  the  statement  to  be  amended  by  striking 
out  the  name  of  the  landlord.*^ 

In  the  way  of  illustrating  defects  in  particular  actions  that  may 
be  amended,  after  verdict  for  a  breach  of  promise  of  marriage  it 
is  not  essential  that  the  defendant  enter  a  plea  of  non-assumpsit 

40  Guth  V.  Costa,  21  Dist.  202. 

41  Glenn  v.  Copeland,  2  W.  &  S.  261 ;  Jones  v.  Freyer,  3  W.  N.  C.  365. 

42  Sauernian  v.  Weckerly,  17  S.  &  R.  116;  Donahue  v.  Dougherty,  5 
R.  124;  Good  Intent  Stage  Co:  v.  Hartzell,  22  Pa.  277;  Barker  v.  Mc- 
Creary,  66  Pa.  162. 

43  Burke  v.  St.  Patrick's  Society,  2  Sch.  L.  R.  I5- 

44  Jones  V.  Freyer,  3  W.  N.  C.  365. 

45  Kroeger  v.  McConway,  149  Pa.  444;  Pittsburgh  Nat  Bank  v.  Hall, 
107  Pa.  583;  Bolton  v.  King,  105  Pa.  78;  Neel  v.  Neel,  59  Pa.  347;  Shoen- 
berger  v.  Hackman,  37  Pa.  87;  Bailey  v.  Musgrave,  2  S.  &  R.  219;  Jones 
V.  Linden,  i  Dist.  725;  Buckwalter  Stove  Co.  v.  Wood,  9  Montg.  30;  Hud- 
son V.  Watson,  11  Super.  Ct.  266. 

46  Thornton  v.  Britton,  144  Pa.  126;  Shaffer  v.  Eichert,  132  Pa.  285; 
Feig  V.  Meyers,  102  Pa.  10;  Fritz  v.  Heyl,  93  Pa.  7T,  Robinson  v.  Buck, 
71  Pa.  386;  Gilmer's  Estate  v.  DeCaro,  13  Dist.  173;  Commonwealth  v. 
Singer,  31  Super.  Ct.  597;  Blake  Tobacco  Co.  v.  Posluszsy,  31  Super.  Ct. 
602. 

47  Waltz  V.  Pennsylvania  R.  Co.,  31  Super.  Ct.  286,  affd.  on  another 
point,  216  Pa.  i6s;  Zedanowicz  v.  People's  St  R.  Co.,  14  Luz.  Rep.  209. 
See  Holmes  v.  Pennsylvania  R.  Co.,  220  Pa.  189. 

48  Oliver  v.  Wheeler,  26  Super.  Ct  5. 
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after  filing  his  affidavit  of  defence.  The  court  may  direct  the 
plea  to  be  entered  after  verdict.  *«  And  when  an  amicable  action 
is  entered  by  agreement  without  pleadings,  the  case  is  to  be  treated 
after  verdict  as  though  pleadings  had  been  filed  conforming  to  the 
issue  actually  tried.^" 

In  an  action  of  ejectment  if  there  is  no  doubt  as  to  what  has 
been  actually  tried  and  found  by  the  jury  the  court  may  by  the 
act  of  1872  permit  the  description  of  the  land  in  question  filed  by 
the  plaintiff  to  be  amended  after  judgment  so  as  to  conform  to  the 
verdict  and,  thus  construed,  does  not  infringe  on  the  right  of  trial 
by  jury." 

In  an  action  for  damages  for  cutting  and  converting  tiinber 
trees,  if  the  pleadings  of  record  prior  to  the  verdict  do  not  justify 
a  finding  for  more  than  single  damages,  the  act  of  1872  does  not 
authorize  an  amendment  of  the  statement  after  verdict  in  order 
to  justify  the  entry  of  a  judgment  for  treble  damages.''^ 

A  merely  formal  defect  in  a  declaration  is  amendable  and  con- 
sequently is  not  ground  for  arresting  the  judgment,^^  a  declara- 
tion may  be  amended  after  the  verdict  by  altering  the  date  on 
which  the  promise  was  made,^*  or  for  the  purpose  of  conforming 
to  the  pleading  and  evidence,^^  or  by  substituting  new  parties,"' 
or  by  adding  the  name  of  the  legal  plaintiff  to  the  record,"^  or  the 
name  of  a  married  woman  which  was  improperly  joined  with  her 
husband  in  an  action  of  trespass  may  be  stricken  out,"*  or  an  in- 
advertent error  may  be  corrected  caused  by  a  change  in  the  name 
of  a  defendant  railroad  company,"*  or  if  a  suit  is  brought  in  the 
name  of  the  plaintiff  by  her  attorney  in  fact  and  there  is  doubt 

49  Blose  V.  Schultes,  11  North.  307. 

50  Mosgrove  v.  Golden,  loi  Pa.  605. 

51  Parks  v.  Boynton,  98  Pa.  370;  Gold  v.  Scott,  S  Super.  Ct.  262;  Har- 
ris V.  Pittsburgh  &  Lake  Erie  R.  Co.,  11  Super.  Ct.  6. 

52  Dunbar  Furnace  Co.  v.  Fairchild,  121  Pa.  S63 ;  Fairchild  v.  Dunbar 
Furnace  Co.,  128  Pa.  48s;  Allen  v.  Tuscarora  Valley  R.  Co.,  229  Pa.  97; 
Mitchell  Coal  &  Coke  Co.  v.  Pennsylvania  R.  Co.,  241  Pa.  536;  Hughes  v. 
Stevens,  36  Pa.  320. 

53  Hirst  V.  Randall,  9  W.  N.  C.  349. 

54  Bailey  v.  Musgrave,  2  S.  &  R.  219. 

55  Pittsburgh  Nat.  Bank  v.  Hall,  107  Pa.  583. 

56  Bigley  v.  Bigley,  21  Pitts.  L.  J.  99. 

57  Patton  v.  P,ittsburgh;  C.  C.  &  St.  Louis  R.  Co.,  96  Pa.  169. 

58  Williams  v.  Hay,  120  Pa.  485. 

59  Pittsburgh,  Buffalo  &  W.  R.  v.  Rohrman,  13  W.  N.  C.  258. 
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concerning  the  validity  of  his  power,  the  court  may  amend  the 
record  by  striking  out  the  words  "by  her  attorney  in  fact."*"  A 
declaration  against  a  firm  for  a  debt  discharged  by  bankruptcy 
may  be  amended  after  verdict  by  declaring  only  against  the 
partner  who  promised  to  pay.*^  On  the  other  hand  when  the  ver- 
dict exceeds  that  laid  in  the  declaration  on  amendment  cannot  be 
allowed  without  setting  aside  the  verdict.*^ 

4.    Statutes  of  jeofail. 

It  is  unnecessary,  in  this  place  to  refer  to  the  England  statutes 
of  jeofail;*^  but  our  act  of  1806  provides,  that  no  suit  shall  be 
.  set  aside  for  informality,  if  it  appear  that  the  process  issued  in  the 
name  of  the  commonwealth,  for  moneys  due  or  owing,  or  for 
damages  by  trespass  or  otherwise,  as  the  case  may  be,  and  that 
said  process  was  served  on  the  defendant  by  the  proper  officer 
and  in  due  time.**  So,  the  act  of  1814  provides,  that  no  verdict 
shall  be  set  aside,  nor  any  judgment  arrested  or  reversed,  for  any 
defect  or  error  in  the  precept  issued  for  any  court,  or  in  the  venire 
issued  for  summoning  and  returning  of  jurors,  or  for  any  defect 
or  error  in  drawing,  summoning  or  returning  any  juror,  or  panel 
of  jurors;  but  a  trial,  or  an  agreement  to  try  on  the  merits,  or 
pleading  the  general  issue,  shall  be  a  waiver  of  all  such  errors  and 
defects.*^  And  the  statute  of  1872  enacts,  that  no  verdict  shall 
be  set  aside,  by  reason  of  the  want  of  a  declaration  or  plea,  or 
from  defectiveness  or  indefiniteness  in  the  form  of  such  verdict; 
but  the  court  shall  have  power,  at  any  time,  to  direct  the  filing  of 
a  declaration,  the  entering  of  a  plea,  or  the  filing  of  such  descrip- 
tion, or  amended  description,  if  in  an  action  of  ejectment,  as,  in 
the  judgment  of  the  court,  shall  make  the  pleadings  and  record 
conforfti  to  what  was  tried  before  the  |ury,  and  found  by  the  ver- 

60  Glackin  v.  McDermott,  8  Montg.  144. 

61  Bolton  V.  King,  105  Pa.  78. 

62  Girard  v.  Stiles,  4  Yeates  i. 

63  See  Tidd  923. 

64  Act  21  March,  1806,  §6,  4  Sm.  L.  329,  i  Purd.  §1,  p.  309.  This  statute 
cures  defects  of  form  only,  not  those  of  substance.  I^ewis  v.  Ewing,  3  S. 
&R.  44 

65  Act  21  February,  1814,  6  Sm.  I<.  iii,  4  Purd.  §1,  p.  5025.  See  Weidel 
V.  Rosebury,  13  S.  &  R.  178. 

66  Act  14  March,  1872,  P.  L.  25,  4  Purd.  §2,  p.  5026. 
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dict.*^  If  the  parties  go  to  trial  without  a  formal  issue,  it  is  an 
agreement  to  waive  matters  of  form,  and  try  on  the  merits.*' 

The  act  of  1814°^  curing  errors  in  the  manner  of  drawing,  sum- 
moning or  impaneling  a  jury  has  been  frequently  construed.*'  It 
applies  to  criminal  cases  as  well  as  civil  ones.'^*  It  cures  all  errors 
in  the  form  of  a  precept  and  venire  and  in  the  return  of  a  venire,'^ 
for  example,  a  failure  to  sign  the  return,'^  or  to  make  the  return 
under  oath,'^  also  errors  in  the  jury  process  of  the  Christian 
names  and  surnames  of  some  of  the  jurors  by  whom  the  verdict 
was  rendered.'*  A  failure  to  show  on  the  record  that  persons 
not  on  the  venire  were  called  as  jurors  on  an  order  of  the  court 
for  talesmen  after  the  panel  was  exhausted  is  cured  by  a  ver- 
dict f^  and  so  is  an  error  in  drawing  the  proper  number  of  jurors 
but  some  of  whom  are  dead  or  disqualified,"*  but  does  not  cure  a 
failure  to  draw  the  minimum  number  of  jurors  required  by  law.'' 

A  ti-ial  or  an  agreement  to  try  on  the  merits,  or  a  plea  of  guilty 
in  any  case,  is  a  waiver  of  defects  in  the  jury  process.'*  Thus  if 
one  whose  name  is  not  on  the  venire  is  called  as  a  juror,  and  is 
suffered  to  remain  on  the  jury  without  objection,  and  a  verdict  is 


67  Lewisburg,  Centre  and  Spruce  Creek  R.  Co.  v.  Stees,  77  Pa.  332. 

68  Act  February  21,  4  Purd.  §1,  p.  5025. 

69  Commonwealth  v.  Sallager,  3  Clark  127;  Commonwealth  v.  Kay, 
14  Super.  Ct.  14,  376;  Swope  v.  Donnelly,  7  Dist.  448,  reversed  on  another 
point  in  177  Pa.  417. 

70  Commonwealth  v.  Cressinger,  193  Pa.  326;   8  Vale  27923. 

71  Commonwealth  v.  Smith,  2  S.  &  R.  300 ;  Dyott  v.  Commonwealth,  S 
Wh.  67 ;  Lynch  v.  Commonwealth,  77  Pa.  205 ;  Commonwealth  v.  Salter, 
2  Pears.  461;  RoUand  v.  Commonwealth,  82  Pa.  306;  Commonwealth  v. 
Morton,  1  Kulp  276;    Commonwealth  v.  Chiemilewski,  243  Pa.  171. 

72  Commonwealth  v.  Chauncey,  2  Ash.  90;  Commonwealth  v.  Smith, 
2  S.  &  R.  300. 

73  Commonwealth  v.  Miller,  4  Phila.  210. 

74  Commonwealth  v.  Cressinger,  193  Pa.  326 ;  Jewell  v.  Commonwealth, 
22  Pa.  94. 

75  Jewell  V.  Commonwealth,  22  Pa.  94. 

76  Foust  V.  Commonwealth,  33  Pa.  338;  RoUand  v.  Commonwealth,  82 
Pa.  306;  McPhilliamy  v.  Commonwealth,  6  At.  704;  Showers  v.  Common- 
wealth, 120  Pa.  573. 

77  Donaldson  v.  Commonwealth,  95  Pa.  21. 

78  See  Commonwealth  v.  Cressinger,  193  Pa.  326;  Commonwealth  v. 
Freeman,  166  Pa.  332;  Brown  v.  Commonwealth,  76  Pa.  319;  Common- 
wealth v.  Schoen,  25  Super.  Ct.  211. 
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taken,  the  objection  is  \yaived,"  especially  when  he  has  been  sum- 
moned in  place  of  the  person  drawn  and  his  name  and  occupation 
are  the  same  f  but  the  defendant  is  entitled  to  a  new  trial  when 
a  stranger,  or  even  another  juror  on  the  same  panel,  answers  to 
the  name  of  a  juror,  and  is  sworn,  and  joins  in  the  verdict.*^ 

5.    Amendment  of  process,  (b) 

The  amendment  of  process  is  at  common  law,  and  not  under 
the  statutes;  and,  therefore,  as  a  general  rule,  there  must  be 
something  to  amend  by.  Thus,  a  clerical  error  in  a  scire  facias 
against  the  sheriff  and  his  sureties,  may  be  amended  by  the  praecipe 
and  record  f'  a  scire  facias  against  bail  may  be  amended  by  the 
record,  after  error  brought  f^  a  scire  facias  to  revive  a  judgment, 
after  nul  tiel  record  pleaded  f*  and  such  writ  may  be  amended,  on 
the  trial,  to  make  it  conform  to  the  original  judgment**  So,  a 
habeas  corpus  for  the  removal  of  a  cause  may  be  amended  by  the 
praecipe  ;*°  and  a  rule  of  reference,  by  the  agreement  to  refer.*' 
The  law  is  the  same,  in  reference  to  final  process:  the  teste  and 
return  of  a  venditioni  exponas  may  be  amended  by  the  praecipe  ;** 
the  teste  of  an  execution,  if  erroneous,  may  be  amended,  though 
executed  ;*®  and  a  clerical  error  in  final  process  may  be  amended, 
even  after  error  brought.*"  So,  a  clerical  error  in  a  levari  facias 
may  be  amended,  after  a  sale  f^  and  a  fi.  fa.,  correctly  indorsed,  but 
the  body  of  which  relates  to  a  different  suit,  may  be  amended, 

b    I  Vale  697. 

79  Burton  v.  Ehrlich,  IS  Pa.  236.  See  Jewell  v.  Commonwealth,  22 
Pa.  94- 

80  Commonwealth  v.  Potts,  241  Pa.  325 ;  Jewell  v.  Commonwealth,  22 
Pa.  94;   Commonwealth  v.  Beucher,  10  C.  C.  3. 

81  Hieter  v.  Kaufman,  20  C.  C.  198;  First  Nat.  Bank  of  Reynoldsville 
V.  Ahlers,  7  Dist  99;   Commonwejilth  v.  Spring,  5  Clark  238. 

82  Rainey  v.  Commonwealth,  10  W.  343 ;  Griffith  v.  Eshelman,  9  Lane. 
Bar  61. 

83  Burrows  v.  Heyshara,  i  Dall.  133. 

84  Willard  v.  Norris,  2  R.  56. 
8s    Maus  V.  Maus,  S  W.  31S., 

86  Benner  v.  Frey,  i  Binn.  366. 

87  Elliott  V.  Elliot,  I  Dall.  379. 

88  Shoeinaker  v.  Knorr,  i  Dall.  197. 

89  Baker  v.  Smith,  4  Yeates  i8s ;  Berthon  v.  Keeley,  4  Yeates  205. 

90  Peddle  v.  Hollinshead,  9  S.  &  R.  277;  De  Haas  v.  Bunn,  2  Pa.  33s; 
Sickler  v.  Overton,  3  Pa.  32S ;  Schnader  v.  Bitzer,  9  Lane.  Bar  37. 

91  Mohn  V.  Hiester.  6  W.  S?- 
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after  a  sale  under  a  venditioni  exponas,  and  the  purchaser  will 
take  a  good  title  f^  so,  also,  the  return-day  of  an  attachment  may 
be  amended  by  the  praecipe.'*  A  writ  of  error  also  may  be  so 
amended  by  the  praecipe  ;'*  as  by  filling  up  a  blank  for  the  month 
in  which  the  court  is  to  be  held  f^  and  such  writ  of  error  may  be 
amended  by  the  court,  in  the  court  to  which  it  is  returnable.®* 

At  common  law,  a  praecipe  for  a  summons  could  not  be  amend- 
ed f  but  now  a  praecipe  can  be  amended  to  conform  to  the  writ,'* 
likewise  if  a  summons  in  partition  be  returned  with  the  service 
endorsed  thereon,  but  not  signed  by  the  sheriff,  the  defect  may  be 
amended,'*  so  may  the  misnaming  of  a  township  in  the  praecipe 
arid  writ  in  ejectment.^""  Likewise  the  return  of  service  on  an 
agent,  which  is  bad  under  the  service  act  of  1901,  in  not  showing 
an  inquiry  at  the  defendant's  place  of  business  as  to  his  residence 
in  the  county,  may  be  amended  on  appUcation  of  the  sheriff  at  the 
argument  of  a  rule  to  strike  off  the  judgment  j-^"^  also  a  summons 
which  omits  to  state  the  cause  of  action  may  be  amended  in  ac- 
cordance with  the  praecipe.^"^ 

6.    Sheri£E's  return. 

A  shei-iff^may  have  leave  granted  to  amend  his  return  to  a  writ, 
but  cannot  be  compelled  to  do  so  ;^<"  thus,  where  a  summons  has 
been  returned  "served"  on  the  defendant's  agent,  he  may  be  per- 
mitted, on  proof  of  mistake,  to  alter  it  to  "nihil  habet."^"*  He 
may  be  allowed  to  amend  his  return,  after  error  brought,  but  be- 


92  Owen  V.  Simpson,  3  W.  87. 

93  Moss  V.  Herring,  2  Miles  93. 

94  Guhr  V.  Chambers,  8  S.  &  R.  157. 

95  Reed  v.  Collins,  5  S.  &  R.  351. 

96  Finney  v.  Crawford,  2  W.  294.  > 

97  Gold  V.  McEwensville  Borough,  i  Wilcox  76. 

98  Harlan  v.  Plater,  19  W.  N.  C.  401 ;  Davis  v.  Erode,  13  C.  C.  531. 

99  Dewar  v.  Spence,  2  Wh.  211. 

100  Stimmel  v.  Miller,  8  C.  C.  128.    See  Chap.  7,  §14,  Vol.  1,  p.  274. 
loi    Sheaffer  v.  Dillsburg  Kaolin  Co.,  18  York  7. 

102  Smith  V.  Western  Md.  R.  Co.,  18  Dist.  918;  Wilkinson  v.  Northeast 
Borough,  215  Pa.  486. 

103  Vastine  v.  Fury,  2  S.  &  R.  426;  Maris  v.  Schermerhorn,  3  Wh.  13. 
Where  the  return  is  signed  by  the  deputy-sheriflf  only,  the  sheriff  may  be 
allowed, to  amend,  by  adding  his  own  signature.  Graham  v.  Furey,  6  W 
N.  C.  S6. 

104  Reiff  V.  Insurance  Co.,  2  W.  N.  C.  383. 
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fore  the  record  is  removed  ;^°^  and  after  the  commencement 
against  him  of  an  action  for  a  false  return  ;^'"  but  he  will  not  be 
permitted  to  amend  his  return  to  a  ca.  sa.,  after  action  brought 
against  him  for  an  escape,  so  as  to  relieve  himself  from  liability.  1°' 
The  reason  of  the  distinction  appears  to  be,  that  in  the  latter  case, 
the  sheriff  is  absolutely  fixed  for  the  whole  debt  and  costs ;  whilst 
in  an  action  for  a  false  return  to  original  process,  the  plaintiff  can 
only  recover  the  amount  of  his  actual  damages.  A  sheriff's  re- 
turn and  deed  may  be  amended,  on  proof  of  plain  mistake,  and 
the  sheriff  directed  to  re-acknowledge  the  deed.^°' 

A  return  which  is  irregular  or  erroneous  with  respect  to  facts 
may  always  be  amended  on  application  to  the  court  by  the  proper 
officer  so  as  to  conform  to  the  truth.^°*  The  complaining  party 
must  be  a  party  to  the  action  in  which  the  return  was  made ;  and 
the  sheriff  must  move  for  the  amendment  without  unreasonable 
delay."" 

The  sheriff's  return  to  the  venire  may  be  amended  after  ver- 
dict.^^^  An  amendment  in  the  name  of  the  purchaser  to  a  sheriff's 
return  was  allowed  nine  years  after  in  a  suit  by  the  sheriff  to  re- 
cover the  difference  of  bids  from  the  defaulting  purchaser.^^" 
The  omission  to  state  in  the  writ  in  an  execution  for  costs,  the 
.  amount  thereof  is  an  amendable  error.^^^ 

As  we  have  seen,^^^^  the  return-day  of  the  writ  of  fi.  fa.  may  be 
amended  by  the  act  of  1879,  by  extending  the  time  for  making 
the  levy.  The  amendment,  however,  must  be  made  before  the 
first  return-day,  otherwise  as  the  lien  expires  on  that  day  if 
no  levy  is  made,  an  amendment  "cannot  be  used  in  order  to  re- 
store to  life  that  which  is  dead.""^" 


105  Shamburg  v.  Noble,  80  Pa.  158. 

106  Justice  Building  Association  v.  Battles,  2  W.  N.  C.  492. 

107  Scott  V.  Seller,  5  W.  235. 

108  Rapin  v.  Dealy,  i  Miles  339. 

109  Chap.  7,  §33,  Vol.  I,  p.  268;    Brundred  v.  Egbert,  164  Pa.  615; 
Shamburg  v.  Noble,  80  Pa.  158. 

no    Whitman  v.  Highby,  10  Dist.  39. 

111  Commonwealth  v.  Morton,  i  Kulp  276. 

112  Peck  V.  Whitaker,  103  Pa.  298. 

113  Smith  V.  McKee,  52  Pitts.  L.  J.  232. 
113a    Chap.  29,  §84,  Vol.  2,  p.  1477- 

113b    Roth  V.  National  Automobile  Co.,  22  Dist.  632. 
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7.    The  record,  (c) 

Every  court  of  record  has,  at  common  law,  the  power  to  amend 
its  record,  so  as  to  make  it  conform  to  the  fact,  independently  of 
the  statutes  of  amendment  and  jeofail ;  the  difference  is,  that  the 
one  is  a  matter  of  discretion,  whilst  the  other  is  of  right;  and 
this  power  may  be  exercised  after  judgment,  and  after  the  expira- 
tion of  the  term."*  "The  old  notion  that  the  record  remains  in 
the  breast  of  the  court  only  till  the  end  of  the  term,  has  yielded  to 
necessity,  convenience  and  common  sense."'^^  Thus,  the  coui^ 
has  power  to  amend  its  record,  by  the  insertion  of  an  omitted  en- 
try upon  the  docket  ;^^^  or,  by  the  insertion  of  an  entry  of  judg- 
ment, inadvertently  omitted  (saving  intervening  interests)  ;^^'  and 
where  the  court  directs  a  judgment  to  be  amended,  by  entering  it 
as  of  a  prior  date,  the  order  itself  is  a  sufficient  judgment.^^*    So, 

c    I  Vale  723. 

114  Pennsylvania  and  New  York  R.  Co.  v.  Bunnell,  81  Pa.  414;  Beck's 
Estate,  s  W.  N.  C.  274. 

115  Rhoads  V.  Commonwealth,  15  Pa.  276;  Sheppard  v.  Wilson,  6  How. 
260;   Hudgins  v.  Kemp,  18  How.  531. 

116  Jester  v.  Jester,  i  W.  N.  C.  39. 

117  Hanigan  v.  Vail,  District  Court,  Phila.,  23  Sept.,  1848.  Why  the 
record  should  not  be  amended,  by  inserting  therein  the  entry  of  judgment 
rendered  26  January,  1839,  for  want  of  an  affidavit  of  defence.  Per  curiam. 
It  appears,  by  the  affidavit  of  plaintiff's  attorney,  that  the  motion  for  judg- 
ment was  made  and  granted  in  due  course;  and  by  the  record,  that  the 
damages  were  thereupon  assessed,  a  levari  facias  issued,  the  mortgaged 
premises  sold,  and  the  deed  duly  made  and  acknowledged.  It  was  a  strange 
oversight  in  the  purchaser,  not  to  have  examined  the  record  of  the  judg- 
ment at  the  time.  We  have  enough,  however,  here,  to  amend  by,  and  also 
the  written  assent  of  the  defendant  and  his  assignee  for  the  benefit  of 
creditors,  which  is  on  file.  As  this  is  the  case  of  proceedings  upon  a  mort- 
gage, there  is  no  probability  of  any  intervening  rights,  but  ex  majori  cautela, 
we  deem  it  best  to  insert  the  usual  saving  clause.  Rule  absolute,  saving 
the  rights  of  all  third  persons  which  may  have  accrued  in  the  intervening 
time,  bona  fide  and  without  notice.  And  see  Law  v.  Kennedy,  24  Pitts. 
L,.  J.  112. 

118  Tierman  v.  Blackstone,  District  Court,  Phila.,  15  Dec.,  1849.  Why 
the  writ  should  not  be  amended.  Per  curiam.  This  is  a  scire  facias  which 
recites  a  judgment  of  September,  1843.  At  that  time,  a  verdict  was  found 
for  plaintiff;  a  writ  of  error  was  taken  out,  without,  it  seems,  any  judg- 
ment having  been  entered  upon  the  verdict,  and  the  supreme  court  af- 
firmed the  supposed  judgment ;  afterwards,  10  April,  1845,  the  jury-fee  be- 
ing paid,  judgment  was  entered  on  the  verdict;  the  next  day,  the  court,  on 
motion  of  the  plaintiff's  attorney,  ordered  that  judgment  be  entered  on  the 
verdict,  as  of  the  date  when  the  verdict  was  rendered,  without  prejudice 
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the  court  may  amend  its  record  by  transferring  the  entries  to  the 
proper  suit;^^'  and  an  error  of  the  prothonotary,  in  liquidating 
the  damages,  on  a  judgment  by  default  against  one  of  two  joint 
defendants,  is  amendable  ;^*''  so  also  is  an  inquisition  on  a  writ  of 
inquiry  of  damages,  by  inserting  the  names  of  the  jurors  ;^''^  and 
on  appeal  from  a  justice's  court,  the  record  may  be  amended  by 
the  transcript/^^  The  court,  however,  will  not  amend  its  record, 
contrary  to  the  fact,  in  order  to  give  the  party  the  advantage  of  a 
writ  of  error.^^^  A  verdict,  after  being  recorded,  may  be  amend- 
ed by  the  court,  so  as  to  make  it  conform  to  that  actually  rendered 
by  the  jury  ;^'*  so,  a  judgment  by  default  may  be  amended ;  and 
this,  being  a  matter  of  discretion,  is  not  reviewable  on  error.^^' 
And  a  mistake  in  the  entry  of  judgment  may  be  amended,  even 
after  error  brought,  but  not  to  the  prejudice  of  a  subsequent  in- 
cumbrancer ;^^^  such  amendment  may  be  made,  even  after  execu- 
tion executed,  if  the  rights  of  third  persons  be  not  prejudiced  -^^ 
but  where  money  has  been  paid  under  an  erroneous  decree,  it  can- 
not be  amended,  so  as  to  make  the  party  liable  to  a  second  pay- 
ment.^^*  A  general  judgment  on  scire  facias  upon  a  mortgage 
may  be  amended,  by  restricting  it  to  a  portion  of  the  mortgaged 
premises,  the  residue  having  been  previously  released  ;^*®  but  the 
court  cannot  amend  a  judgment,  by  entering  it  specially  on  one 

to  the  prothonotary.  It  is  said,  that  this  order  never  was,  in  fact,  com- 
plied with;  that  no  such  judgment  ever  was  entered.  But  the  entry  on 
the  record  of  the  order  was  itself  the  rendition  of  such  a  judgment;  and 
it  is  out  of  the  question,  that  we  should  now,  after  such  a  lapse  of  time, 
reverse  what  the  court  did  on  the  application  of  the  plaintiff  himself,  when 
in  the  meantime,  the  lien  of  the  judgment,  as  finally  entered  by  order  of 
the  court  has  expired. 

119  Sweeny  v.  Delany,  I   Pa.  320.     And  see  Ihmsen  v.  Monongahela 
Navigation  Co.,  27  Pa.  267;   Brickway's  Case,  80  Pa.  65. 

120  Finch  V.  Lamberton,  62  Pa.  370. 

121  Moore  v.  Heiss,  4  Yeates  378. 

122  Smith  V.  Boycr,  2  W.  173- 

123  Atkinson  v.  Schuyler,  5  W.  N.  C.  448. 

124  Ivens'  Appeal,  33  Pa.  237;   Keen  v.  Hopkins,  48  Pa.  445;   Paul  v. 
Coughlin,  I  W.  N.  C.  390.    And  see  act  14  March,  1872. 

125  Latshaw  v.  Stienman,  11  S.  &  R.  357. 

126  Crutcher  v.  Commonwealth,  6  Wh.  340. 

127  Smith  V.  Hood,  25  Pa.  218, 

128  Hassler's  Appeal,  5  W.  176. 

129  Oliver  v.  Campbell,  4  W.  N.  C.  422. 
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of  the  counts  of  the  declaration,  though  they  might  have  amended 
the  verdict.^*" 

As  an  amendment  to  the  record  conforming  it  to  the  fact  is  not 
prejudicial  to  any  right  of  the  parties,^^^  courts  of  record  have  the 
power  independently  of  any  statute  to  make  such  an  amend- 
ment.^'^ Says  Judge  Hassler :  "It  is  well  settled  that  a  court  has 
,  power  to  amend  its  record  so  as  to  conform  to  the  facts  even  after 
judgment.^**  In  cases  of  judgme^it  entered  on  transcripts  from 
justices  of  the  peace,  or  exemplifications  of  records  from  other 
counties,  even  though  they  have  all  the  force  and  effect  of  judg- 
ments of  the  court  in  which  they  are  entered,  amendments  can 
only  be  made  to  have  them  conform  to  the  record  of  the  judg- 
ment where  it  was  originally  entered."^**  In  the  way  of  illustra- 
tion a  court  may  amend  its  record  by  striking  out  an  unauthorized 
entry  by  a  clerk,^'"  or  permit  the  record  to  be  amended  by  adding 
the  certificate  of  counsel,  required  by  rule  of  court,  to  the  petition 
nunc  pro  tunc.^'^  The  return  to  an  order  of  sale  may  be  amended 
so  as  to  conform  to  the  truth  of  the  facts,  notwithstanding  the 
lapse  of  two  years  if  no  creditor  has  been  misled  tO  his  injury.^'' 
.  Likewise  a  praecipe  may  be  amended  after  an  affidavit  of  defence 
has  been  filed  if  the  amendment  is  of  a  mere  formal  misnomer."* 
'  The  record  in  a  municipal  lien  may  be  amended  so  as  to  add  the 
names  of  the  actual  owner  of  the  land  and  a  person  who  became 
the  registered  owner  of  a  part  of  the  land  after  the  filing  of  the 
lien."'  A  record  may  also  be  amended  after  the  expiration  of 
the  term  at  which  judgment  was  entered  on  a  verdict  by  striking 
off  the  name  of  one  of  the  defendants  with  the  plaintiif's  con- 
sent."" 

In  the  way  of  amending  the  records  of  a  justice,  it  has  been 

130  Paul  V.  Harden,  9  S.  &  R.  23. 

131  Road  in  North  Franklin  Township,  8  Super.  Ct.  358. 

132  Ibid. 

133  Railroad  Co.  v.  Bunnell,  81  Pa.  414. 

134  Greider  v.  Kauffman,  19  Dist.  90;  Doerr  v.  Graybill,  24  Super.  Ct. 
321. 

13s  Commonwealth  v.  Kauffman,  13  Lane.  Bar  ^\.  ' 

136  Dickinson  Township  Road,  23  Super.  Ct.  34. 

137  Sheffy's  Appeal,  97  Pa.  317. 

138  Dresher  v.  Williams,  4  C.  C.  4. 

139  Philadelphia  v.  Kehoe,  22  Super.  Ct.  320. 

140  Saving  Fund  v.  Ball,  2  Sch.  I,.  R.  263. 
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held  that  his  record  may  be  amended  by  the  transcript,^*^  and  on 
a  motion  to  strike  off  an  appeal,  the  court  will  allow  the  justice, 
on  proper  application  to  correct  his  record  and  amend  the  tran- 
script so  as  to  truly  state  the  date  of  taking  the  appeal."^  On  the 
other  hand  a  justice  cannot  contradict  the  certificate  as  to  the 
verity  of  his  record  by  offering  an  amendment  to  show  that  tres- 
pass was  trespass  vi  et  armis.^*^  And  if  a  judgment  entered  in 
the  common  pleas  on  a  justice's  transcript  is  void  on  its  face  for 
want  of  jurisdiction,  it  will  be  stricken  off  on  motion  and  the  court 
has  no  authority  to  permit  the  transcript  to  be  amended.^**  Nor 
long  after  the  return  and  on  the  day  of  argument  of  a  certiorari, 
will  a  justice  be  permitted  to  add  to  his  record  from  his  recol- 
lection of  facts  to  meet  the  varying  fortunes  of  the  parties  in  the 
contest  before  the  court.^*^ 

After  an  arbitration  and  an  award  amendments  of  the  record 
may  be  allowed  which  do  not  seek  by  new  pleadings  to  introduce 
a  new  cause  of  action.^*^  And  the  declaration  may  be  amended 
even  after  an  appeal  from  an  award  ;^**  the  plaintiff  may  there- 
fore file  an  additional  count  setting  forth  substantially  the  same 
cause  of  action,^*'  but  not  a  count  containing  a  new  and  different 
cause  of  action.^®"  And  when  there  has  been  an  award  for  a 
greater  amount  than  the  damages  laid  in  the  declaration  and  no 
appeal,  the  plaintiff  may  amend  the  ad  damnum.^^^  The  court 
also  has  power  to  modify  a  referee's  report  without  recommitting, 

141  Smith  V.  Boyer,  2  W.  173.    See  §17. 

142  Kearney  v.  Penjiock,  2  Dist.  32. 

143  Stambaugh  v.  Baker,  14  York  117. 

144  Klinger  v.  Koops,  13  C.  C.  641. 
14s  Bushey  v.  Lerew,  i  Justice  113. 

147  Bethel  Township  v.  Ritter,  i  Wood.  282.  See  §11 ;  also  Chap.  40, 
§18. 

148  Fairchild  v.  Dennison,  4  W.  258;  De  Lisle  v.  Priestman,  i  P.  A. 
Bro.  IIS;  Quinn  v.  Woodhouse,  26  Pa.  333. 

149  Mechanics'  &  Tradesmen's  Ins.  Co.  v.  Spang,  S  Pa.  113;  Wilson  v. 
Jamieson,  7  -Pa.  i2'6;  Getty  v.  Shearer,  20  Pa.  12;  Everhart  v.  West 
Chester  &  P.  R.  Co.,  28  Pa.  339- 

150  Reitzel  v.  Franklin,  S  W.  &  S.  33;  Winder  v.  Northampton  Bank, 
2  Pa.  446.  After  appeal  from  an  award,  by  indorsers,  a  count  on  the 
original  consideration  may  be  added.    Schoneman  v.  Fegley,  7  Pa,  433. 

151  Gallagher  v.  Zell,  21  Pitts.  L.  J.  38;  Foy  v.  Insurance  Co.,  4  Luz. 
L.  R.  165.  After  an  award  for  the  defendants  they  may  be  permitted  to 
sever  in  their  place.    Keeler  v.  Vantuyle,  6  Pa.  350. 


3258        Common  Law  Practici;  in  Pennsylvania. 

by  annexing  such  conditions  as  are  necessary  to  do  equity  between 

the  parties.^^" 

8.    Statutes  of  amendment  (d) 

The  act  of  1806  is  the  foundation  of  our  system  of  amendment 
of  the  pleadings ;  it  provides,  that  when  it  appears  to  the  court 
that  there  is  any  informality  in  the  declaration  or  statement,  or  in 
the  plea,  which  will  affect  the  merits  of  the  cause,  the  plaintiff 
shall  be  permitted  to  amend  his  declaration  or  statement,  and  the 
defendant  may  alter  his  plea  or  defence,  on  or  before  the  trial  of 
the  cause ;  and  if,  by  such  alteration  or  amendment,  the  adverse 
party  be  taken  by  surprisej  the  trial  shall  be  postponed  to  the  next 
term.  The  effect  of  this  act  has  been  to  make  amendments,  which 
before  were  discretionary,  a  matter  of  right,  and  the  granting  or 
refusing  of  them  the  subject  of  revision  on  a  writ  of  error  ;^^'  and 
to  enable  the  parties  to  amend  on  the  trial,  which  could  not  be  done 
at  common  law.^°*  Under  the  statute,  the  declaration  may  be 
amended,  after  the  jury  is  sworn  ;^'*  or  at  any  time  during  the 
trial  ;^*^  and  even  after  the  counsel  have  summed  up;"^  but, 
after  the  evidence  is  closed,  the  witnesses  dismissed,  and  the  coun- 
sel have  summed  up,  it  is  too  late,  to  add  a  plea  requiring  new 
evidence  to  repel  it.^°'  The  statute  does  not  affect  amendments 
at  common  law,  nor  the  statutes  of  jeofail  ;^^'  nor  does  it  embrace 

d    I  Vale  6c>4- 

152  Moon  V.  Habel,  3  Kulp  310. 

153  Young  V.  Commonwealth,  6  Binn.  88;  Clymer  v.  Thomas,  7  S.  & 
R.  178;  Newlin  v.  Palmer,  11  S.  &  R.  98;  Hopkins  v.  Mehaffy,  11  S.  & 
R.  129;  Buckwalter  v.  United  States,  11  S.  &  R.  197;  Garvin  v.  Dawson, 
13  S.  &  R.  248;  Proper  v.  Luce,  3  P.  &  W.  65;  Commonwealth  v.  Heck- 
ling, 2  W.  130;  Griffith  V.  Eshelman,  4  W.  55;  Chamberlin  v.  Hite,  3  W. 
373;  Sandback  v.  Quigley,  8  W.  461;  Mechanics'  and  Tradesmen's  Ins. 
Co.  V.  Spang,  5  Pa.  113. 

154  Farmers'  and  Mechanics'  Bank  v.  Israel,  6  S.  &  R.  295 ;  Caldwell 
V.  Remington,  2  Wh.  132 ;  Yohe  v.  Robertson,  2  Wh.  159. 

155  Miles  v.  O'Hara,  i  S.  &  R.  32;  Smith  v.  Rutherford,  2  S.  &  R. 
358;  Shannon  v.  Commonwealth,  8  S.  &  R.  444. 

156  Cunningham  v.  Day,  2  S.  &  R.  i ;  Cassell  v.  Cooke,  8  S.  &  R.  268; 
Diehl  V.  McGlue,  2  R.  337;  Coxe  v.  Tilghman,  i  Wh.  282;  Robinson  v. 
Taylor,  4  Pa.  242 ;  Smith  v.  Smith,  s  Pa.  254 ;  Stewart  v.  Kelly,  16  Pa.  160. 

157  Franklin  Fire  Ins.  Co.  v.  Findlay,  6  Wh.  483. 

158  Ridgely  v.  Dobson,  3  W.  &  S.  118. 

159  Smith  v.  Rutherford,  2  S.  &  R.  361 ;  Morrison  v.  Moreland,  15  S. 
&  R.  62;  Caldwell  v.  Remington,  2  Wh.  132;  Dewar  v.  Spence,  2  Wh.  211 ; 
Myers  v.  Clark,  3  W.  &  S.  536. 
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replications  and  subsequent  pleadings ;  an  amendment  of  them  is 
matter  of  discretion,  as  at  common  law.^^"  The  court,  however, 
in  a  proper  case,  will  allow  the  plaintiff  to  amend  his  replica- 
tion;^'^ or  to  withdraw  the  same  and  file  a  new  one;^°^  but  an 
amendment  of  the  replication  will  not  be  allowed,  at  the  trial, 
which  will  change  the  burden  of  proof,  or  put  the  defendant  to  a 
continuance.^'*  The  right  of  amendment,  under  the  statute,  ends 
with  the  verdict ;  it  does  not  give  the  right  to  amend  after  judg- 
ment on  demurrer;^'*  and  the  court  will  refuse  leave  to  amend, 
after  the  argument  of  a  .demurrer,  without  an  affidavit  of 
merits  ;^'^  so,  a  special  demurrer,  for  want  of  form,  cannot  be 
put  in,  on  the  trial.^" 

9.    When  and  how  often  they  may  be  made. 

A  party  may  amend  as  often  as  is  necessary,  the  statute  not 
having  fixed  any  limit  to  the  number  of  amendments.^'^  Thus  in 
an  action  against  a  railroad  company  to  recover  an  alleged  over- 
charge of  freight  rates,  it  is  not  improper  to  permit  the  plaintiff 
to  amend  his  statement  a  second  time  where  it  appears  that  the 

160  Austin  V.  Ingham,  4  Yeates  347;  Diehl  v.  Adams  County  Mutual 
Ins.  Co.,  58  Pa.  443. 

161  Leech  V.  Child,  Dist.  Court,  Phila.,  24  November,  1849.  Why  the 
plaintiff  should  not  have  leave  to  amend  his  replication.  Per  curiam.  The 
plaintiff,  having  traversed  defendant's  plea,  now  asks  to  reply  a  former 
recovery,  precluding  the  defendant  from  again  setting  up  the  same  de- 
fence. We  are  not  now  to  decide,  whether  the  amended  replication,  which 
the  plaintiff  now  asks  to  file,  is  good  in  law;  that  must  be  settled  on  de- 
murrer. We  see  no  reason,  why  we  should  refuse  him  leave  to  amend. 
It  is  true,  that  the  act  21  March,  1806,  §6,  only  speaks  of  the  plaintiff  be- 
ing permitted  to  amend  his  declaration  or  statement,  and  the  defendant 
his  plea  or  defence,  and  one  of  the  earliest  decisions  under  the  act  is 
grounded  upon  the  fact  that  it  does  not  extend  to  subsequent  pleadings. 
Austin  v.  Ingham,  4  Yeates  347.  We  think,  however,  that,  independently  of 
the  act  of  assembly,  we  have  a  right,  at  common  law,  to  allow  the  plaintiff 
to  withdraw  Ms  replication,  and  file  a  subsequent  one;  the  act  of  1806 
gave  the  courts  no  new  power,  it  only  converted  into  a  legal  right,  and 
down  to  and  on  the  very  trial  of  the  cause,  what  was  before  merely  in  the 
legal  discretion  of  the  court.    Rule  absolute. 

162  McClure  v.  Williamson,  i  Phila.  121. 

163  Crowell  V.  Vandyke,  Dist.  Court,  Phila.,  Dec,  1848.    MS. 

164  Burk  V.  Huber,  2  W.  306;  Stephens  v.  Myers,  12  Pa.  302. 
i6s    Board  of  Health  v.  Potts,  2  Clark  52. 

166  Weidel  v.  Rosebury,  13  S.  &  R.  178. 

167  Franklin  v.  Mackey,  16  S.  &  R.  117. 
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second  amendment  merely,  amplifies  the  first,  is  not  inconsistent : 
with  the  original  statement,  makes  no  real  departure  from  the 
original  cause  of  action,  and  adds  nothing  under  which  the  dam- 
ages could  be  increased.^'*  The  act  was  intended  to  correct  mat- 
ters of  form,  standing  in  the  way  of  the  merits  ;^®*  but  it  is  not 
confined  to  mere  matters  of  form ;  it  embraces  everything  which 
will  effect  the  merits  of  the,  cause ;""  and  so  long  as  a  proposed 
amendment  does  not  attempt  to  introduce  a  new  distinct  cause  of 
action,  the  right  is  to  be  liberally  allowed,  in  furtherance  of  the 
interests  of  justice.^'^  The  courts  have  properly  manifested 
great  liberality  in  permitting  amendments  of  the  pleadings,  in 
order  to  reach  the  merits  of  the  case ;  the  only  restriction  imposed 
upon  a  plaintiff  being  that  he  shall  not  introduce  an  entirely  new 
cause  of  action.^'''  An  amended  declaration  is  not  demurrable, 
because  it  requires  a  change  of  plea  ;"^  but  amendments  depriving 
the  opposite  party  of  any  valuable  right  will  not  be  allowed.^'* 
Thus,  though  the  description  of  the  land  claimed  in  an  ejectment 
is  amendable,  an  amendment  embracing  other  land  will  not  be 
permitted  to  refer  back  to  the  time  of  the  institution  of  the  suit, 
so  as  to  affect  the  defendant's  rights  under  the  statute  of  limita- 
tions.^^' An  amended  declaration  will  be  presumed  to  have  been 
filed  by  leave  of  court;"*  and  the  filing  of  it  is  a  virtual  with- 
drawal of  the  original  one.^^' 

.  A  demurrer  may  be  sustained  with  leave  to  amend,  and  when 
this  is  done  the  amendment  may  be  filed  at  any  time  before  judg- 
ment is  actually  entered,  though  not  within  the  term.^"    But 

168  Jbynes  v.  Pennsylvania  R.  Co.,  234  Pa.  321;  Veracke  v.  Adams 
Ex.  Co.,  230  Pa.  647. 

169  Delaware  and  Schuylkill  Canal  Co.  v.  Parker,  4  Yeates  363 ;  Beale 
V.  Commonwealth,  16  S.  &  R.  150;  Burk  v.  Huber,  2  W.  306;  Griffith  v. 
Eshelman,  4  W.  55 ;  Tryon  v.  Miller,  i  Wh.  17. 

170  Cassell  V.  Cooke,  8  S.  &  R.  268;  Newlin  v.  Palmer,  11  S.  &  R.  loi. 

171  Steffy  V.  Carpenter,  37  Pa.  41;  Trego  v.  Lewis.  58  Pa.  463;  Joynes 
V.  Pennsylvania  R.  Co.,  324  Pa.  321;  Knapp  v.  Hartung,  73  Pa.  290,  294; 
Veracke  v.  Adams  Ex.  Co.,  230  Pa.  647. 

172  Schoneman  v.  Fegley,  7  Pa.  435,  and  cases  there  cited. 

173  Bavjngton  v.  Pittsburgh  and  Steubenville  R.  Co.,  34  Pa.  358. 

174  Kille  v.  Ege,  82  Pa.  102. 

175  Leeds  v.  Lockwood,  84  Pa.  70. 

176  Wilson  V.  Jamieson,  7  Pa.  128;  Lea  v.  Hopkins,  7  Pa.  492;  Good- 
man V.  Gay,  15  Pa.  188. 

177  Kay  v.  Fredrigal,  3  Pa.  221. 

178  Barry  v.  Pennsylvania  Salt  Co.,  10  W.  N.  C.  259. 
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when  a  demurrer  to  a  statement  of  claim  has  been  sustained  and 
judgment  has  been  entered  for  the  defendant  no  amendment  can 
be  Jillowed  until  the  judgment  has  been  opened  and  vacated.^^** 
A  scire  facias  on  a  mortgage  may  be  amended  after  a  trial  on  the 
merits  and  judgment  on  the  verdict.^''  The  record  of  an  eject- 
ment may  be  amended  after  judgment  by  striking  out  the  name  of 
the  casual  ejector  and  inserting  that  of  the  real  defendant.^'"  And 
after  the  expiration  of  the  term,  a  judgment  in  ejectment  may  be 
enlarged  by  amendment.**^  The  court  may  also  strikie  off  a  juxlg" 
ment  for  want  of  an  affidavit  of  defence  and  permit  the  plaintiff  to 
amend  his  form  of  action. ^^^  On  the  other  hand  a  court  will  nd't 
allow  an  amendment  a  second  time  of  any  matter  of  substance 
after  judgment  or  demurrer.^'^  Nor  after  the  lapse  of  several 
years  from  the  recovery  of  judgment  in  ejectment  will  the  court 
enlarge  the  term  in  order  to  found  an  execution  where  a  new  party 
has  come  into  possession.'^^*  Likewise  a  motion  to  amend  by 
changing  the  form  of  action  is  too  late  when  not  made  until  six 
months  after  judgment  of  non-suit  has  been  entered,  and  after 
the  statute  of  limitations  has  become  a  bar.^^^ 

10.    Amendments  of  statement. (e) 

It  is  well  settled,  that  a  declaration  may  be  amended,  by  the  ad- 
dition of  new  counts,  provided  the  substance  of  the  complaint  be 
preserved  ;^*^*    thus,  a  declaration  containing  only  the  common 

e    I  Vale  703. 

178a  McCready  v.  Gans,  242  Pa.  364;  Stephens  v.  Myers,  12  Pa.  302; 
Wood  V.  Anderson,  25  Pa.  407 ;  Green  v.  Worth  Brothers,  223  Pa.  604. 

179  Swatara  Sav.  B.  &  L.  Association  v.  Foley,  2  Pears.  265. 

180  Bailey  v.  Watson,  6  Binn.  450. 

181  Gardiner  v.  Wilson,  2  Yeates  186 ;  Woods  v.  Galbreath,  2  Yeates 
536. 

182  Herdic  v.  Woodward,  75  Pa.  479. 

183  Burk  V.  Baer,  3  Clark  355. . 

184  Campbell  v.  Gratz,  6  Binn.  115. 

185  Bitterling  v.  Deshler,  160  Pa.  i. 

185a  Rodrigue  v.  Curcier,  15  S.  &  R.'8i;  Fairchild  v.  Dennison,  4  W. 
258 ;  Caldwell  v.  Remington,  2  Wh.  132 ;  Good  Intent  Co.  v.  Hartzell,  22 
Pa.  277;  Schnable  v.  Koehler,  28  Pa.  181;  Bristol  v.  Phila.  &  Reading 
R.  Co.,  22  Dist.  734;  Letts  v.  City  of  Lock  Haven,  22  Dist.  585.  An 
amendment,  changing  the  date  of  an  alleged  negligent  act  will  not  be  al- 
lowed three  years  after  the  filing  of  the  original  statement  and  long  aftei: 
the  running  of  the  statute  of  limitations.  Veinik  "v.  Phila.  Rapid  Transit 
Co.,  22  Dist.  17s.  ) 

VOL.   IV — 19  .  , 
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counts,  with  a  bill  of  particulars  claiming  on  a  promissory  note 
may  be  amended  by  the  addition  of  special  counts  upon  the 
note  ;"*  the  test  is  not  whether  the  amendment  be  absolutely  nec- 
essary."' So,  a  declaration  in  assumpsit,  for  the  breach  of  a 
promise  to  convey  land,  may  be  amended  by  inserting  a  breach 
blended  with  complaints  of  fraud  ;"*  and  a  declaration  in  account- 
render  is  amendable,  by  adding  a  new  count,  charging  the  defend- 
ant as  bailiff  and  receiver  in  a  manner  variant  from  the  writ;"' 
and  also,  a  declaration  upon  a  promissory  note,  with  the  common 
counts,  may  be  amended  by  adding  a  special  cbunt,  founded  on 
the  original  consideration.^'"     In  an  action  of  trespass,  the  plain- 

186  Cabarga  v.  Seeger,  17  Pa.  514. 

187  Spencer  v.  Tarns,  District  Court,  Phila.,  24  June,  1848.  Motion  for 
leave  to  file  additional  count.  Per  curiam.  The  original  narr.  contained 
two  counts:  i.  The  common  count  for  goods  sold  and  delivered.  2. 
Upon  a  special  agreement  averring  a  delivery  of  the  goods  to  the  defendant 
in  conformity  thereto.  The  proposed  additional  count  contains  an  aver- 
ment for  goods  sold  and  delivered  to  Livingston  and  Lyman  (virho  are  two 
of  the  defendants),  at  the  instance  and  request  of  all  the  defendants.  This 
may  not  be  absolutely  necessary,  but  we  do  not  think  that  that  is  a  test. 
It  certaintly  does  not  change  the  cause  of  action,  and  we  think  the  plaintiff, 
therefore  entitled  to  have  the  amendment  which  he  prays  allowed.  Rule 
absolute. 

188  Cavene  v.  McMichael,  8  S.  &  R.  44i- 

189  Gratz  v.  Phillips,  I  Binn.  588. 

190  Marseilles  v.  Kenton,  Dist.  Court,  Phila.,  6  May,  1848.  Why  the 
plaintiff  should  not  have  leave  to  amend  his  narr.  Per  curiam.  The  origi- 
nal narr.  is  upon  a  promissory  note  of  rather  a  peculiar  character ;  it  is  a 
promise  to  pay  the  plaintiff  $1,000,  for  which  he,  the  said  plaintiff,  had  ad- 
vanced on  24  dozen  of  fur-seal  caps  for  E.  Brown,  which  was  in  the  hands 
of  the  defendant,  to  be  paid  to  the  plaintiff  on  or  before  the  9th  day  of 
November,  1838;  also  a  count  on  the  promissory  note  in  the  usual  form 
of  payee  v.  maker,  and  the  common  counts  in  indebitatus  assumpsit.  It 
is  now  asked  to  be  permitted  to  file  a  count  averring  that  defendant  had 
been  employed  by  plaintiff  to  sell  certain  goods  and  merchandise,  and  had 
promised  to  account,  and  averring  a  .breach  in  the  usual  form.  In  strict- 
ness, this  is  a  different  cause  of  action ;  but  the  same  may  be  said  of  every 
count.  Had  this  proposed  count  been  alone  originally  filed,  could  the  com- 
mon counts  have  afterwards  been  added?  Who  can  doubt  it?  The  rule 
seems  more  accurately  this — does  the  proposed  count  show  a  new  and  en- 
tirely different  controversy — or  is  it  accommodated  to  fit  a  case,  which  may 
arise  out  of  the  original  subject-matter  of  dispute?  In  Diehl  v.  McGlue,  2 
R-  337i  it  was,  indeed,  decided,  that  when  the  plaintiff  has  counted  for 
work  and  labor  done^  he  cannot  add  a  count,  setting  up  a  claim  for  not 
being  employed  by  the  defendant  agreeable  to  a  special  agreement.    Were 
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tiff  may  add  a  count  substantially  different  from  the  declaration, 
if  he  adhere  to  the  original  cause  of  action  ;^°^  an  amendment 
which  merely  varies  the  cause  of  action,  as  orignally  stated,  is  ad- 
missible, so  that  the  subject-matter  remain  the  same.^^^  So,  in 
an  action  for  a  nuisance,  a  count  may  be  added  for  a  continuance 
of  it.^'^  And  in  slander,  a  declaration  which  sets  out  words  not 
actionable,  may  be  amended,  by  substituting  other  words,  so  that 
they  import  a  change  generically  the  same.^°*  But  a  declaration 
cannot  be  amended,  by  the  introduction  of  a  new  and  entirely  dis- 


that  the  only  or  the  last  case,  we  would  think  it  decisive  of  the  present 
question  against  the  application  to  amend;  but  there  have  been  several 
cases  since  decided,  which  have  considerably  shaken  the  authority  of  that 
case,  if,  indeed,  it  is  not  substantially  overruled.  Such  is  Proper  v.  Luce, 
3  P.  &  W.  65,  an  action  of  slander,  in  which  words  so  defectively  set  out 
as  not  to  be  actionable,  were  allowed  to  be  amended  by  the  substitution 
of  other  words,  the  words  substituted  importing  a  charge  generically  the 
same.  Miller  v.  Frazier,  3  W.  456 — ^where,  in  an  action  for  the  erection 
of  a  nuisance,  a  count  was  allowed  to  be  added  for  the  continuance  of  it. 
Fairchild  v.  Dennison,  4  W.  258 — where,  the  plaintiff  having  declared  on  a 
note  for  $500;  also  for  money  expended  on  an  insimul  computassent,  and 
for  work  and  materials ;  an  amendment,  by  a  statement  on  a  due-bill  and 
a  book-account,  was  sustained.  Coxe  v.  Tilghman,  i  Wh.  282 — where,  in 
an  action  of  covenant,  amendments  of  the  declaration,  assigning  new 
breaches  of  the  same  instrument,  on  which  the  original  counts  were 
founded,  and  alleging  performance  on  the  part  of  the  plaintiff,  in  another 
mode  than  was  alleged  in  the  original  counts,  were  held  to  be  admissible. 
Yohe  V.  Robertson,  2  Wh.  155 — ^in  which,  the  narr.  was  on  a  promissory 
note  drawn  by  defendant  in  favor  of  plaintiff,  and  plaintiff  was  allowed  to 
file  additional  counts  for  goods  sold  and  delivered,  and  money  lent  and 
advanced.  Wilson  v.  Clarke,  i  W.  &  S.  554 — where,  in  an  action  by  the 
vendor  against  the  vendee,  a  narr.  was  filed,  alleging  performance  on  the 
part  of  the  plaintiff,  by  the  tender  of  a  deed,  and  claiming  to  recover  the 
amount  of  the  purchase-money,  it  was  held,  that  plaintiff  might  file  a  new 
count,  charging  the  defendant  with  damages  for  not  complying  with  his 
contract.  McAdam  v.  Orr,  4  W.  &  S.  550 — an  action  of  account-render; 
in  which,  a  count  charging  the  defendant  as  bailiff  of  the  plaintiff's  land, 
was  added  to  a  count,  charging  him  as  tenant  in  common  with  the  plain- 
tiff. And  in  Robinson  v.  Taylor,  4  Pa.  242,  where,  after  a  narr.  on  a 
promissory  note,  plaintiff  was  allowed  to  file  a  count  on  the  original  debt, 
for  which  the  note  was  given.  See  also  Mechanics  &  Tradesmen's  Ins. 
Co.  V.  Spang,  5  Pa.  113;  Smith  v.  Smith,  5  Pa:.  254.    Rule  absolute. 

191  Knapp  V.  Hartung,  73  Pa.  290;  Becker  v.  Watts,  7  Luz.  L.  R.  57- 

192  Ke'rji  v.  Bardsley,  35  L.  I.  181. 

193  Miller  v.  Frazier,  3  W.  456. 

194  Proper  v.  Luce,  3  P.  &  W.  65. 
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tinct  caiise  of  action  ;^'®  as,  by  altering  the  cause  of  action  from 
slander  to  malicious  prosecution  ;^''®  especially,  where  it  is  other- 
wise hatred  by  the  statute  of  limitations.^'^  But  a  declaration  in 
a  suit  against  the  sureties  in  a  sheriff's  bond  may  be  amended, 
though  five  years  have  elapsed  from  its  date.^'* 

A  statement  of  claim  declaring  on  an  express  contract  partly 
performed  and  demanding  the  full  contract  price  may  be  amend- 
ed so  as  to  claim  compensation  for  the  services  actually  per- 
formed. The  cause  of  action  is  not  thereby  changed  to  one  on 
a  quantum  meruit,  and  the  amendement  simply  enables  the  plain- 
tiff to  claim  the  proper  measure  of  damages.^'^*  An  amendment 
will  also  be  permitted  increasing  the  amount  of  damages  claimed 
in  the  statement  of  claim  and  constituting  no  departure  from  the 
original  cause  of  action,  especially  when  counsel  have  filed  an 
agreement  permitting  the  use  plaintiff  to  perfect  the  record,  so 
that  he  might  be  able  to  prove  such  damages  as  he  conceived  the 
leasehold  in  controversy  had  suffered.^**''  It  may  be  added  that 
a  rule  to  amend  a  statement  of  claim  can  only  be  filed  by  leave  of 
court,  and  the  reason  for  the  intended  amendment  should  appear 
in  the  application  for  the  rule.""' 

a.    At  what  timie  they  can  be  made. 

In  amending  a  statement  various  rulings  have  been  made  of  a 
general  character  that  should  be  first  noticed.^''  First,  the  plain- 
tiff will  be  permitted  to  amend  his  statement  on  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence,  but  the  defend- 
ant will  be  given  fifteen  days  to  reply  to  each  amended  state- 

195  Farmers'  and  Mechanics'  Bank  v.  Israel,  6  S.  &  R.  293;  Newlin  v. 
Palmer,  11  S.  &  R.  98;  Diehl  v.  McGlue,  2  R.  337;  Wager  v.  Chew,  15 
Pa.  323;  Root  V.  O'Neil,  24  Pa.  326;  Wood  v.  Anderson,  25  Pa.  407;  Mc- 
Nair  v.  Compton,  35  Pa.  23;  Gardner  v.  Post,  43  Pa.  19;  Wright  v.  Hart, 
44  Pa.  454 ;   Kester  v.  Stokes,  i  Miles  67 ;   Dull  v.  Amies,  2  Miles  144. 

196  EbersoU  v.  Krug,  5  Binn.  51. 

197  Shook  V.  McChesney,  4  Yeates  507;  Smith  v.  Smith,  45  Pa.  403. 
And  see  Leeds  v.  Lockwood,  84  Pa.  70. 

198  Beeson  v.  Commonwealth,  13  S.  &  R.  249. 

198a    Sauer  v.  School  District  of  Borough  of  McKees  Rocks,  243  Pa. 
294. 
198b    Coons  V.  McKees  Rocks  Borough,  243  Pa.  340. 
198c  Veinik  v.  Phila.  Rapid  Transit  Co.,  22  Dist.  175. 

199  See  Chap.  13,  §21,  Vol.  i,  p.  420. 
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ment.'''"'  But  after  a  judgment  has  been  entered  for  want  of  a 
sufficient  affidavit  of  defence  and  a  rule  taken  to  strike  off  or  open 
the  judgment,  the  court  will  not  permit  a  material  amendment  of 
the  plaintiff's  statement.^"^  And  if  a  sufficient  affidavit  of  de- 
fence be  filed  to  an  original,  an  amendment  of  it  without  leave  of 
court,  which  is  neither  matter  of  form  nor  necessary  substance, 
will  be  stricken  off.^"^  Again  after  the  entry  of  a  confessed 
judgment  it  is  doubtful  whether  the  statement  can  be  amended 
and  thereby  change  the  liabilities  of  the  joint  makers. ^"^  A  plain- 
tiff may  withdraw  his  declaration  and  file  an  amended  one  if  the 
gist  of  the  cause  of  action  remains  the  same,  though  the  alleged 
incidents  are  different.^"* 

An  action  originally  brought  in  account  render  may  be  con- 
verted by  amendment  in  an  action  of  assumpsit,  the  procedure 
act  of  1887  becomes  applicable  and  the  plaintiff  is  entitled  to  all 
the  rights  conferred  by  the  sixth  section  of  the  act  prescribing  the 
time  for  filing  a  statement.  The  plaintiff  may,  therefore,  im- 
mediately after  the  allowance  of  the  amendment  file  his  statement 
of  claim  and  give  notice  thereof  to  the  defendant  who  is  required 
to  file  an  affidavit  of  defence  within  fifteen  days.  Nor  has  the 
act  of  187 1  providing  that  on  amendment  of  the  form  of  action 
the  cause  shall  be  continued  till  the  next  court  if  desired  by  the 
adverse  party  any  application  in  such  circumstances,  but  applies 
only  to  an  amendment  made  at  the  time  of  trial. ^"^ 

b.    Amendments  to  statement  under  the  interpleader  act. 

Formal  amendments  may  be  made  to  a  statement  under  the 
sheriff's  interpleader  act,  the  issue  remaining  the  same.^'"'  Thus 
a  statement  in  a  feigned  issue  under  the  sheriff's  interpleader  act 
may  be  amended  by  inserting  omitted  articles.^"^  But  if  the  issue 
involves  the  plaintiff's  right  to  rescind,  it  is  proper  to  refuse  to  al- 
low his  statement  to  be  amended  to  the  effect  that  the  defendant's 
judgment  under  which  the  goods  were  seized  was  fraudulent.^"' 

200  North  V.  Yorke,  12  Montg.  211. 

201  Reynolds  v.  N.  Y.  Wood  Fibre  Co.,  19  C.  C.  318. 

202  Wigton  V.  Pennsylvania  R.  Co.,  25  W.  N.  C.  357- 

203  McDonald  v.  McDonald,  37  Pitts.  L.  J.  253. 

204  Pittsburgh  Junction  R.  Co.  v.  McCutcheon,  7  At.  146. 

205  Wright  V.  Hopkins,  3  Dist.  240. 

206  Leedom  v.  Zierfuss,  3  Del.  129. 

207  Battles  V.  Sliney,  24  W.  N.  C.  71. 

208  Soperstein  v.  Salsberg,  17  Super.  Ct.  288. 
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c.  Suppression  of  statement  and  filing  new  one. 

If  the  statement  and  plea  are  both  defective  and  an  amended 
statement  is  also  objectionable,  the  court  will  suppress  the  plead- 
ings with  leave  to  file  a  new  statement  in  fifteen  days.^°' 

d.  Test  for  allowing  amendment. 

The  test  to  apply  in  allowing  an  amendment  is,  does  it  add  a 
new  cause  of  action?^"  An  amendment  that  substantially 
changes  the  cause  of  action  is  not  allowed,''^^  while  one  may  be 
that  merely  varies  the  cause  of  action  as  originally  stated,  the  sub- 
ject matter  remaining  the  same.^^^  Some  illustrations  may  be 
given  of  permissible  amendments.  If  the  statement  avers  that 
goods  were  sold  on  a  date  named  it  may  be  amended  by  adding 
"or  within  six  years  before  bringing  this  suit,"  without  changing 
the  cause  of  action  ;^^*  a  declaration  in  assumpsit  may  be  substi- 
tuted for  one  in  trover,^^*  and  if  the  original  statement  in  as- 
sumpsit is  treated  as  a  nullity  and  withdrawn  a  second  statement 
in  tort  that  is  filed  will  not  be  considered  as  a  change  of  the  cause 
of  action.^" 

But  a  new  count  which  introduces  a  new  cause  of  action  will 
not  be  allowed.^^^  Thus  a  plaintiiiE  who  claims  damages  for 
failure  of  surface  support  only  to  his  land  cannot  amend  his  state- 
ment to  include  lateral  support,  especially  after  six  years  have 
elapsed  from  the  failure  of  the  latter.^^'  If  a  statement  avers  that 
an  accident  was  due  to  an  act  of  a  fellow  servant  the  plaintiff 
cannot  after  the  trial  amend  by  averring  that  it  was  caused  by 
lack  of  proper  signals.^^*  If  a  statement  in  an  action  against  a 
street  railway  avers  a  right  to  recover  the  costs  of  repaving  streets 

209  Easton  Power  Co.  v.  Sterlingworth  R.  Supply  Co.,  14  York  160; 
7  North.  366. 

210  Todd  V.  Quaker  City  Mutual  Ins.  Co.,  g  Super.  Ct.  381 ;  Fricke  v. 
Quinn,  188  Pa.  474. 

211  Royse  v.  May,  93  Pa.  454. 

212  Bardsley  v.  Kern,  39  L.  I.  131;  Deacon  v.  Newlin,  39  L.  I.  214; 
Carter  v.  Salter,  i  Del.  403. 

213  Little  V.  Fairchild,  195  Pa.  614.  Going  to  trial  on  an  amended 
statement  without  objection  to  its  form  is  a  waiver  of  objection  on  that 
ground.    Ibid. 

214  Wood  V.  Bradbury,  42  L.  I.  436. 

215  Reiff  V.  Pennsylvania  R.  Co.,  18  Phila.  260. 

216  Sidwell  V.  Reynolds,  9  Lane.  Bar  25. 

217  Noonan  v.  Pardee,  200  Pa.  474. 

218  Peterson  v.  Pennsylvania  R.  Co.,  195  Pa.  494, 
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by  reason  of  the  company's  charter  and  city  ordinances,  an 
amendment  averring  a  right  to  recover  because  the  railway  as- 
sumed the  costs,  by  virtue  of  a  lease  executed  by  another  com- 
pany, will  not  be  allowed.^"  If  the  evidence  produced  by  the 
plaintiff  shows  that  he  had  no  right  to  possession  when  the  suit 
was  brought,  he  cannot  be  prejudiced  by  the  court's  refusal  to  al- 
low him  to  file  an  additional  count  laying  special  damages.^^"  In 
many  cases  amendments  have  been  refused  because  the  attempts 
were  made  to  regain  rights  from  which  they  had  been  cut  off  by 
the  operation  of  the  statute  of  limitations.^" 

e.    Adding  of  new  counts. 

As  we  have  seen  a  plaintiff  may  add  to  his  statement  counts  al- 
leging special  matter,  provided  the  original  cause  of  action  is  not 
changed.^^^  Thus  a  statement  on  a  book  account  may  be  amended 
by  adding  a  special  count  on  a  note;^''*  a  statement  for  goods 
sold  and  delivered  may  be  amended  by  adding  counts  for  money 
had  and  an  account  stated,  but  not  for  money  lent,  or  work  and 
labor  done;^^*  nor  can  a  statement  for  work  and  labor  done  be 
amended  by  introducing  a  count  for  a  breach  of  contract  to  lease 
a  farm,^^"  a  statement  in  assumpsit  may  be  amended  by  adding  a 
count  in  detinue  ;^^°  a  statement  based  on  an  illegal  construction 
of  the  defendant's  railroad  may  be  amended  by  adding  an  addi- 
tional count  seeking  damages  for  consequential  injuries.^^'  A 
statement  in  trespass  for  destroying  timber  may  be  amended  by 
adding  charges  for  spoiling  the  grass  and  herbage,^^*  but  amend- 
ments in  an  action  of  trespass  containing  new  and  distinct  allega- 
tions of  negligence  will  not  be  allowed  after  the  expiration  of  the 
statute  of  limitations.^'''  A  statement  averring  damages  caused 
by  the  use  of  splashboards  on  a  dam  may  be  amended  by  setting 

219  Philadelphia  v.  Hestonville,  Mantua  &  Fairmount  R.  Co.,  203  Pa.  38. 

220  Homer  v.  Marietta,  135  Pa.  418. 

221  Ibid.  40;  Sener  V.  McCormick,  IS  Super.  Ct.  588;  Miller  v.  Bealer, 
100  Pa.  583. 

222  Chap.  13,  §21,  Vol.  I,  p.  420. 

223  Pels  V.  Loeb,  3  C.  C.  136. 

224  Triebel  v.  Deysher,  2  Wood.  15. 
22s    Depew  V.  Seism,  3  Del.  275. 

226  Gordon  v.  Jones,  45  L.  I.  256. 

227  Pittsburgh  Junction  R.  Co.  v.  McCutcheon,  18  W.  N.  C.  527. 

228  Knabb  v.  Kaufman,  i  Wood.  319. 

229  Mahoney  v.  Park  Steel  Co.,  51  Pitts.  L.  J.  i49,  ISO. 
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.'forth  that  the  overflow  was  caused  by  the  closing  of  a  chute  in  a 
dam.""  The  statement  of  a  lower  riparian  owner  may  be 
amended  by  averring  that  the  plaintiff  has  been  put  to  increased 
expense  for  repairs  to  his  mill  and  made  necessary  by  the  back- 
ing of  water  thereon,  which  was  the  only  original  complaint  ;"^ 
the  statement  of  a  plaintiff  who  sued  for  treble  damages  for  un- 
due discrimination  by  a  railroad  between  shippers  of  cattle  on  the 
defendant's  road  may  be  amended  by  alleging  discrimination  be- 
tween owners  of  stock  yards  f^"^  an  action  of  ejectment  to  enforce 
a  resulting  trust  may  not  after  five  years  be  amended  to  include 
another  lotf^*  a  statement  for  incurable  personal  injuries  to  a 
minor  mason  with  an  averment  for  loss  of  services  may  be 
amended  by  alleging  that  the  child  died  in  consequence  of  the  in- 
juries f^*'  a  statement  in  trespass  for  slander  may  be  amended  by 
adding  an  averment  of  special  damages.^^^  While  an  action  for 
malicious  prosecution  and  false  imprisonment  may  be  brought 
under  the  procedure  act  of  1887,  yet  the  distinction  between  these 
Wrongs  are  fundamental.  Doubtless  counts  for  both  may  be 
joined,  or  if  there  is  only  one  count  in  the  statement  alleging  one 
form  of  action,  another  count  may  be  added  alleging  the  other 
form.^^* 

f.    Mistake  may  be  amended  in  accordance  with  truth. 

A  mistaken  or  improper  averment  may  be  amended  according 
to  the  truth.^^'  Thus  if  a  statement  set  forth  that  the  defendant 
bound  himself  not  to  do  a  particular  act,  when  it  was  manifest 
that  he  intended  to  bind'  himself  to  do  that  act,  the  statement  may 
be  amended.^^*  A  statement  in  slander  charging  words  as  uttered 
by  husband  and  wife,  may  be  amended  by  charging  them  as  ut- 
tered by  his  wife  alone.^^^     In  ejectment  the  description  of  the 

230  Fredericks  v.  Penna.  Canal  Co.,  148  Pa.  317. 

231  Rider  v.  Cassel,  6  Dauphin  291. 

232  Sensenig  v.  Pennsylvania  R.  Co.,  18  L,anc.  L.  Rev.  377. 

233  Miller  v.  Dealer,  100  Pa.  585. 

234  Bradford  City  v.  Downs,  126  Pa.  622. 
23s  Hornburger  v.  Seiler,  24  C.  C.  476. 

236  See  Torpey  v.  Belmeyer,  18  Dist.  1082. 

237  Schollenberger  v.  Seldenridge,  49  Pa.  83 ;  Yost  v.  Eby,  23  Pa..  327 ; 
Cummings  v.  Lebo,  2  R.  23;  Lynn  v.  Downes,  i  Yeates  518;  Trego  v. 
Lewis,  58  Pa.  463. 

238  Cummings  v.  Lebo,  2  R.  23. 

239  Watres  v.  Lloyd,  i  Wilcox  116. 
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land  may  be  amended,^*"  and  repugnant  words  may  be  stricken 
out  by  amendment.^*^  Again,  if  through  inadvertence,  the  plain- 
tiff on  the  trial  of  his  case  is  required  to  amend  the  pleadings  to 
conform  to  a  contract  offered  in  evidence  where  such  amendment 
is  not  necessary  and  operates  to  his  prejudice,  a  new  trial  will  be 
granted. ^*^ 

While  the  statutes  of  amendments  are  to  be  construed  liberally  so 
as  to  give  effect  to  their  clearly  defined  intent  and  to  prevent  the 
defeat  of  justice  through  mere  mistake,  amendments  will  not  be 
allowed  to  the  prejudice  of  parties  by  introducing  a  new  cause  of 
action  or  bringing  in  a  new  party,  or  changing  the  capacity  in 
which  he  is  sued.^*'  Thus  where  a  justice  of  the  peace  and  a 
constable  are  sued  in  their  official  capacity  for  a  false  arrest  with- 
out notice  in  writing  delivered  to  the  justice  thirty  days  before 
suit  as  required  by  the  act  of  1772,^**  an  amendment,  charging 
that  the  arrest  was  made  in  pursuance  of  a  conspiracy  and  to  com- 
pel payment  of  a  judgment  founded  on  a  contract,  and  that  the 
arrest  was  made  without  a  writ,  cannot  be  allowed,  for  the  amend- 
ment is  an  entire  change  in  the  cause  of  action. ^*^ 

g.    Amendments  in  cases  of  variance  between  statement  and  evidence. 

If  there  is  a  variance  between  the  evidence  and  the  statement, 
which  is  technical  rather  than  substantial,  an  amendment  of  the 
statement  will  be  allowed,  if  necessary  at  any  stage  of  the  proceed- 
ings.-*® 

h.    Amendments  during  trial. 

The  declaration  may  be  amended  at  any  time  during  the  trial, 

240  Leeds  V.  Lockwood,  84  Pa.  70;   Graham  v.  Smith,  21  W.  N.  C.  574- 

241  Lynn  v.  Downes,  i  Yeates  518. 

242  McCaslin  v.  Metropolitan  Life  Ins.  Co.,  21  Dist.  983. 

243  Grier  Brothers  v.  Northern  Assurance  Co.,  183  Pa.  334;  Soper- 
stein  v.  Salsberg,  17  Super.  Ct.  288;  Peterson  v.  Del.  River  Ferry  Co.,  190 
Pa.  364 ;  Garman  v.  Glass,  197  Pa.  101 ;  Hodges  v.  McGovern,  43  Super. 
Ct.  566. 

244  Act  March  21,  i  Sm.  L.  370,  2  Purd.  §162,  p.  2162.    See  Chap.  37, 

§125,  Vol.  3,  P-  2940. 

24s    Hodges  v.  McGovern,  43  Super.  Ct.  566. 

246  Buckwalter  Stove  Co.  v.  Wood,  9  Montg.  30.  If  it  is  discovered  at 
the  close  of  the  testimony  in  an  action  of  replevin  that  some  articles  of 
property  are  not  mentioned  in  the  pleadings,  they  may  be  amended.  Don- 
nel  v.  Drake,  16  Montg.  II4- 
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providing  there  is  no  change  in  the  cause  of  action,^*'  until  the 
close  of  the  testimony,''**  or  after  the  counsel  have  summed  up  the 
case  ;^*'  or  even  after  judgment  has  been  entered  in  favor  of  the 
defendant  on  a  plea  in  bar  if  the  application  for  the  amendment 
is  made  in  good  faith.'""  And  should  the  amendment  be  refused 
on  the  trial  under  a  misapprehension  by  the  court  a  new  trial  will 
be  granted.''"^  Thus  a  new  breach  of  the  controverted  agreement 
may  be  assigned,*'"'  the  damages  may  be  increased,*^'  or  the  name 
of  one  of  the  defendants  may  be  dropped.***  If  the  others  should 
be  surprised  they  should  move  for  a  continuance.*^*  With  regard 
to  the  omission  to  give  notice  of  set-off  the  allowance  of  the  spe- 
cial plea  is  within  the  discretion  of  the  court,**"  though  not  after 
the  plaintiff  has  closed.**'  Doubtless  if  the  allowance  of  the  plea 
would  be  a  surprise  to  the  other  party  he  could  ask  for  a  continu- 
ance. After  the  close  of  the  testimony  the  court  still  possesses 
discretionary  power,  in  some  classes  of  cases  at  least  to  allow 
amendments.  Thus  a  declaration  in  malicious  prosecution  can  be 
amended  after  trial  on  the  merits  by  adding  thereto  the  amount 
of  damages  claimed,**'  but  after  trial  a  libel  in  divorce  cannot  be 
amended  so  that  the  grounds  of  divorce  may  correspond  with  the 
proofs,**'  nor  will  an  amendment  be  then  allowed  when  the  facts 
alleged  therein  have  been  long  within  the  knowledge  of  the  plain- 


247  Coe  V.  Tilghman,  i  Wh.  282;  Yohe  v.  Robertson,  2  Wh.  155  ; 
Diehl  V.  McGlue,  2  R.  337 ;  Cunningham  v.  Day,  2  S.  &  R.  i ;  Cassell  v. 
Cooke,  8  S.  &  R.  268;  Smith  v.  Smith,  5  Pa.  254;  Stewart  v.  Kelly,  16 
Pa.  160 ;  Perot  v.  Leeds,  36  L.  I.  292. 

248  Blakeslie  v.  Scott,  37  L.  I.  474. 

249  Franklin  Fire  Ins.  Co.  v.  Findley,  6  Wh.  483. 

250  Jones  V.  Linden,  i  Dist.  725. 

251  Ibid. 

252  Shannon  v.  Commonwealth,  8  S.  &  R.  444. 

253  Clark  V.  Herring,  S  Binn.  33 ;  Tassey  v.  Church,  4  W.  &  S.  141 ; 
Brobst  V.  Ruff,  100  Pa.  94. 

254  Shupp  V.  Sturdevant,  2  Kulp  13. 

255  See  Chap.  23,  §3,  Vol.  i,  p.  849. 

256  Scott  V.  Kittanning  Coal  Co.,  89  Pa.  231. 

257  Morris  V.  Muntz,  7  Luz.  L.  R.  139,  revd.  on  other  grounds,  89  Pa. 
392. 

258  Brobst  V.  Ruff,  100  Pa.  91. 

259  Sites  V.  Sites,  9  Dist.  192.  But  see  Thornton  v.  Thornton,  30  Pitts. 
L.  J.  III. 
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tiff.^^"  nor  will  amendments  be  allowed  to  a  bill  after  the  testimony 
has  been  long  closed  on  both  sides.^*^ 

i.    Of  petition  in  insolvency. 

A  petition  in  insolvency  may  be  amended  before  hearing. ^*^ 
And  when  creditors  have  been  omitted  without  any  fraudulent 
design,  the  court  will  continue  the  case  with  leave  to  amend,^*^  but 
an  omission  to  include  all  the  petitioner's  creditors  cannot  be 
cured  by  filing  a  supplemental  list  at  or  before  the  time  of  hear- 
ing.^** Likewise  a  petition  in  ejectment  which  has  been  drawn 
under  the  act  of  1889^*^  may  be  amended  to  conform  to  the  act  of 
1893.28* 

j.    Of  affidavit  of  defense. 

An  affidavit  of  defence  may  be  so  amended  as  to  correspond 
with  the  proof  if  the  amendment  does  not  contradict,  but  merely 
introduces  or  makes  more  definite  the  statement  of  the  affidavit.^*^ 
An  amendment  of  an  affidavit  was  offered  after  the  close  of  the 
testimony  in  a  life  insurance  case  which  was  disallowed,  but  on 
appeal  Justice  Green  remarked  that  the  trial  court  should  have 
decided  otherwise.  "It  did  not  propose  any  change  in  the  parties, 
nor  any  in  the  cause  of  action,  nor  in  the  form  of  action.  It  was 
merely  an  application  to  amend  the  pleadings  to  accord  with  the 
proof,  a  kind  of  an  amendment  which  is  as  a  rule  always  allowed. 
No  injustice  would  be  done  thereby,  on  the  contrary,  the  applica- 
tion was  in  the  interest  of  justice.  We  do  not  regard  the  objec- 
tion that  it  was  not  made  until  after  the  testimony  was  closed  as 

260  Keogh  V.  Pittston  &  Scranton  St.  R.  Co.,  19s  Pa.  131,  affg.  8  Lack. 
L.  N.  229. 

261  Hoofstitler  v.  Hostetter,  172  Pa.  575. 

262  Ex  parte  Brown,  S  Phila.  473. 

263  Ex  parte  Johnson,  i  Ash.  157. 

264  Ex  parte  Higgins,  Ing.  Ins.  84;  Ex  parte  Cecil,  Ing.  Ins.  84;  Ex 
parte  Aspell,  Ing.  Ins.  81. 

26s    Act  March  8,  P.  L.  10,  2  Purd.  §36,  p.  1305. 

266  Act  June  10,  P.  L.  41S.  4  Purd.  §7,  p.  3992.  Britton  v.  Posey,  29 
C.  C.  668. 

267  Wall  V.  Royal  Society  of  Good  Fellows,  179  Pa.  355. 

268  Ibid.  368.  By  rule  of  court  in  Allegheny  County  an  affidavit  of 
defence  cannot  be  amended  or  supplemented  at  the  trial.  Yaryon  v.  Penna. 
Glue  Co.,  180  Pa.  480. 
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of  any  fprce."^'*    If,  however,  the  amendment  proposed  is  utterly 
at  variance  with  the  original  affidavit,  it  will  be  disregarded.^*' 

Elsewhere,  has  been  considered  the  practice  in  filing  supple- 
mental affidavits.""  If  an  affidavit  alleges  non-payment  of  an 
averment  by  an  insurance  company  without  setting  forth  the  con- 
stitution and  by-laws,  the  court  will  not  permit  the  filing  of  an 
supplemental  affidavit  incorporating  them,  if  it  appears  from  the 
pleadings  that  they  were  not  attached  as  required  by  the  act  of 
1881."^ 

k.    Of  affidavit  in  foreign  attachment. 

Can  the  plaintiff's  affidavit  of  the  cause  of  action  in  foreign  at- 
tachment be  amended  within  the  discretion  of  the  court?  Both 
views  have  been  held.^'^  If  filed  a  year  after  issuing  the  writ 
the  amendment  is  too  late  as  the  writ  has  abated  under  the  act  of 
1897."^ 

1.    Of  bond  for  an  attachment. 

If  the  bond  for  an  attachment  under  the  act  of  1842  contains 
but  one  surety,  it  cannot  be  amended  by  adding  another,  and  the 
proceedings  will  be  quashed  on  certiorari  to  the  common  pleas. ^^* 

m.     Of  affidavit  to  a  writ  of  estrepment. 

An  affidavit  to  a  writ  of  estrepment  under  the  act  of  1869  may 
be  amended.""  But  an  insufficient  affidavit  in  foreign  attachment 
cannot  be  amended,  the  attachment  must  be  dissolved  f^  for  ex- 

269  Susquehanna  Mutual  Fire  Ins.  Co.  v.  Sprenkle,  13  York  121.  A 
policy  of  fire  insurance  referred  to  the  constitution  and  by-laws  of  the 
company,  but  they  were  not  attached  as  required  by  the  act  of  May  11, 
1881,  P.  L.  2.  The  company  could  not  set  up  a  defence  that  depended  on 
them,  nor  would  the  court  grant  leave  to  amend  the  affidavit  of  defence  by 
attaching  a  copy  of  them  thereto.  Shoemaker  v.  Whitehall  Mutual  Fire 
Association,  9  Dist.  579. 

270  Chap.  14,  §44,  Vol.  I,  p.  520. 

271  Shoemaker  v.  Whitehall  Mutual  Fire  Association,  9  Dist.  579. 

272  Affirmative  view  McCulley  v.  Chisholm,  45  L.  I.  236.  Negative 
view,  Sagee  v.  Rudderow,  i  C.  C.  373 ;   HoUister  v.  Crossland,  12  Dist.  629. 

273  Act  May  12,  P.  L.  62,  2  Purd.  §39,  p.  1727;  Seymour  v.  Fulton,  9 
Dist.  611. 

274  Speltigue  v.  Hutton,  9  C.  C.  156. 

27s  Act  April  20,  P.  L.  4  Purd.  §16,  p.  5065;  Union  Tanning  Co.  v. 
Shug,  22  C.  C.  647. 

276  Shumway  v.  Webster,  24  W.  N.  C.  336;  Robinson  v.  Atkins,  2  W. 
N.  C.  II ;  Jacobs  v.  Tichenor,  27  W.  N.  C.  35. 
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ample,  if  the  affidavit  fails  to  mention  the  defendant's  name  and 
has  a  material  unnoted  inerlineation  ;^^^  or  if  needful  averments 
are  lacking.^" 

n.    Amendment  after  an  appeal,  .verdict  and  judgment. 

The  statement  may  be  amended,  after  an  appeal  from  an 
award,^'^  by  filing  an  additional  count,  setting  forth  substantially 
the  same  cause  of  action,'^*"  or  by  adding  a  count  upon  the  original 
consideration  ;^^^  but  a  new  count,  containing  a  distinct  cause  of  ac- 
tion, is  inadmissible.^^-  The  damages  laid  in  the  declaration  may  be 
increased  on  the  trial  f^^  and  even  after  verdict,  the  declaration  may 
be  amended,  by  altering  the  day  on  which  the  promise  is  laid,  if  it 
tend  to  the  promotion  of  justice.^'*  So,  a  statement  may  be 
amended,  in  matter  of  form,  after  verdict  and  judgment,  and  writ 
of  error  sued  out,  where  substantial  justice  has  been  done  on  the 
trial  ;^*^  and  the  supreme  court,  after  a  trial  on  the  merits,  may 
allow  a  formal  amendment,  on  payment  of  the  costs  in  error,  in- 
cluding the  paper-book  ;^®°  or  it  may  amend  the  declaration  in  a 
matter  of  form,  in  order  to  show  what  was  actually  tried  by  the 
jury.''*'  So,  if  an  attachment,  allowed  by  the  court  below,  may 
prejudice  the  rights  of  the  defendant  in  another  action,  the  su- 
preme court,  on  error,  will  direct  the  statement  to  be  so  amended  as 
to  obviate  the  result.^**     And  the  declaration  may  be  amended,  on 

277  Jacobs  V.  Tichenor,  27  W.  N.  C.  35. 

278  HoUister  v.  Crossland,  50  Pitts.  L.  J.  259. 

279  Fairchild  v.  Dennison,  4  W.  258 ;  Quinn  v.  Woodhouse,  26  Pa.  333. 
But  not  whilst  the  cause  is  pending  before  arbitrators.  SoUenberger  v. 
Shnader,  4  Lane.  Bar,  14  Dec,  1872. 

280  Mechanics'  and  Tradesmen's  Ins.  Co.  v.  Spang,  5  Pa.  113;  Wilson 
V.  Jamieson,  7  Pa.  126;  Getty  v.  Shearer,  20  Pa.  12;  Everhart  v.  West 
Chester  and  Philadelphia  R.  Co.,  28  Pa.  339. 

281  Schoneman  v.  Fegley,  7  Pa.  433. 

282  Reitzel  v.  Franklin,  5  W.  &  S.  33 ;  Winder  v.  Northampton  Bank, 
2  Pa.  446.  And  see  Tryon  v.  Miller,  i  Wh.  11;  Keasby  v.  Donaldsbn,  2 
Bro.  103. 

283  Clark  V.  Herring,  S  Binn.  33;  Tassey  v.  Church,  4  W  &  S.  141. 
Where  the  verdict,  however,  exceeds  the  damages  laid,  an  amendment 
cannot  be  allowed,  without  setting  aside  the  verdict.  Girard  v.  Stiles,  4 
Yeates  i.    But  see  Gallagher  v.  Zell,  21  Pitts.  L.  J.  38. 

284  Bailey  v.  Musgrave,  2  S.  &  R.  219. 
28s    Wampler  v.  Shissler,  i  W.  &  S.  365. 

286  Waite  v.  Palmer,  78  Pa.  192. 

287  Downing  v.  Lindsay,  2  Pa.  382. 

288  Morris  v.  McNamee,  17  Pa.  173. 
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a  second  trial,  after  the  reversal  of  a  former  judgment;^'*  but 
after  judgment  on  demurrer,  and  affirmance  on  error,  it  is  too 
late  to  ask  leave  to  amend. ^^^ 

A  misjoinder  of  the  administrators  of  a  deceased  co-partner 
with  surviving  partners  is  amendable  on  certiorari.^'^ 

o.    Amendment  on  second  trial,  and  after  issue  of  certiorari. 

Besides  allowing  the  amendment,  of  a  statement  on  a  second 
trial  after  the  reversal  of  judgment,^'^  the  common  pleas  may 
also  amend  its  record  after  a  certiorari  has  issued  from  the  su- 
preme court  before  the  return  day  of  the  latter,^*'  thus  naming 
the  commonwealth  as  plaintiff  in  a  proceeding  for  violating  a 
borough  ordinance.^'*  This  question  was  considered  by  Judge 
Biddle  in  Collins  v.  Kramer,  ^^^  who  said  it  was  true  that  under 
some  circumstances  an  amendment  might  be  allowed  in  the  court 
below  after  certiorari  filed,  but  in  the  few  cases^^*  in  which  this 
had  been  done  the  amendment  has  been  permitted  in  order  to  re- 
move some  technical  obstacle  to  a  rightful  determination  of  the 
matter  actually  involved  in  the  appeal. 

p.    Amendment  to  conform  to  the  record. 

The  statement  may  be  amended  to  conform  to  the  record,  or 
perhaps  after  issue  joined  or  after  verdict,  or  even  appeal.*" 
Thus  a  statement  may  be  amended  after  the  jury  is  sworn  for  the 
purpose  of  its  conformity  to  the  record  f^  likewise  a  statement 
in  assumpsit  may  be  amended  after  verdict  by  altering  the  day  of 
making  the  promise.'*^    A  declaration  stated  that  all  the  defend- 

289  Lee  V.  Wright,  l  R.  149;   Kemmerer  v.  Young,  S  R.  175. 

290  Murphy  v.  Richards,  i  Clark  330. 

291  Hartman  v.  Kottcamp,  2  York  215. 

292  See  Chap.  27,  §isia.  Vol.  2,  p.  1236. 

293  Church's  Appeal,  103  Pa.  263. 

294  Commonwealth  v.  Ryan,  2  Lane.  L.  Rev.  24. 
29s  14  Dist.  153. 

296  See  Fury  v.  Stone,  i  Yeates  186;  Wampler  v.  Shisler,  i  W.  &  S. 
36s ;  Shamburg  v.  Noble,  80  Pa.  158 ;  Gunn  v.  Bowers,  126  Pa.  552. 

297  Gratz  V.  Phillips,  i  Binn.  588;  Bailey  v.  Musgrave,  2  S.  &  R.  219; 
Rodrigue  v.  Curceir,  15  S.  &  R.  81;  Commonwealth  v.  Meckling,  2  W. 
130;  Sweeny  v.  Delaney,  i  Pa.  320;  Druckenmiller  v.  Young,  27  Pa.  97; 
Shoenberger  v.  Hackman,  37  Pa.  87. 

298  Smith  V.  Brown,  i  Yeates  513. 

299  Bailey  v.  Musgrave,  2  S.  &  R.  219. 
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ants  were  served,  but  the  sheriil's  return  showed  that  only  one 
defendant  was  served;  the  plaintiff  was  permitted  to  amend  on 
the  argument  of  the  case  on  exceptions  to  the  report  of  a  ref- 
eree.'"" On  the  trial  of  an  action  of  ejectment  a  mistake  was  dis- 
covered in  the  plaintiff's  abstract  in  referring  to  a  deed  to  the 
party  through  whom  both  parties  claimed  title,  the  court  granted 
the  plaintiff  leave  to  amend. '"^  If  the  record  fails  to  show  whether 
the  plaintiff  is  a  partnership  or  a  corporation,  leave  to  aniend  will 
be  given  after  argument  on  motion  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.'"^  More  generally  if  the  abstract  of 
title  omits  matters  relevant  to  the  defence,  the  court  should  per- 
mit an  amendment  on  equitable  terms.'"* 

q.    When  amendments  striking  out  and  substituting  names  will  be 
denied. 

The  plaintiff  before  filing  his  statement  cannot  amend  his  writ 
by  striking  out  his  own  name  and  substituting  therefor  the  name  of 
a  co-partnership  of  which  he  is  a  member  in  the  absence  of  aver- 
ments in  his  petition  to  amend  that  he  claims  under  or  in  privity 
with  the  co-partnership.  Leave,  however,  will  be  given  him  to  re- 
new his  application  i£  supported  by  a  statement  showing  the  cause 
of  action  with  proper  details  as  to  dates  and  parties.'"* 

1 1.    Amendments  aS  affected  by  the  statute  of  limitations. 

As  we  have  seen  a  new  cause  of  action  cannot  be  introduced, 
nor  new  parties  added,  nor  a  new  subject  matter  be  presented,  nor 
a  vital  and  material  defect  in  the  pleadings  be  corrected,  after 
the  statute  of  limitations  has  become  a  bar.""  This  great  rule 
has  been  applied  on  many  occasions.'""    Thus  a  corporation  can- 

300  Stickle  V.  Miley,  1  York  18. 

301  Foust  V.  Northern  Central  R;  Co.,  5  York  35. 

302  Delaware  Co.  v.  Curran,  24  C.  C.  505, 

303  Meade  v.  Clark,  159  Pa.  159. 

304  Clothier  v.  Lesley,  16  Dist.  280. 

305  See  Chap.  18,  §18,  Vol.  i,  p.  699;  Chap.  42. 

306  Bender  v.  Penfield,  23s  Pa.  58;  Mifchell  Coal  &  Coke  Co.  v.  Penn- 
sylvania R.  Co.,  241  Pa.  536,  541 ;  Le  Bar  v.  N.  Y.,  Susq.  &  Western  R. 
Co.,  218  Pa.  261;  Tyrrill  v.  Lamb,  96  Pa.  464;  Furst  v.  Building  and  Loan 
Association  of  Lock  Haven,  128  Pa.  183;  Stoner  v.  Erisman,  206  Pa;  600; 
Grier  Brothers  v.  Northern  Assurance  Co.,  183  Pa.  334;  i  Vale  666. 
When  the'  defendant  and  two  other  persons  were  sued  as  co-conspirators, 
where  the  gist  of  the  action  was  extortion  and  more  than  six  years  after 
the  cause  of  action  arose  the  statement  was  amended  removing  the  element 
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not  be  substituted  for  individual  defendants  after  the  statute  has 
run;^"  and  in  a  joint  action  against  two,  the  plaintiff  will  not  be 
allowed,  after  the  statute  has  begun  to  run,  to  amend  by  striking 
out  the  name  of  one  of  the  defendants.^"'  More  generally  as  an 
amendment  adding,  changing  or  striking  out  parties,  either  plain- 
tiff or  defendant,  might  prevent  an  innocent  third  party  front 
pleading  the  statute,  the  amendment  will  not  be  allowed.^"'  As 
Justice  Green  has  remarked:  "It  is  perfectly  well  settled  that 
amendments  will  not  be  allowed  where  they  deprive  the  opposite 
party  of  any  rights."""  An  amendment  therefore  of  the  form  of 
action  will  not  be  allowed  if  it  will  deprive  the  defendant  of  the 
benefit  of  the  statute  of  limitations,  for  example,  the  introduction 
of  a  new  cause  of  action,'"  or  if  the  plaintiff  will  obtain  thereby 
an  unfair  advantage,  as  by  the  amendment,  it  rtiay  be,  of  a  bill  of 
particulars  f^^  nor  can  a  statement  be  amended  while  the  cause  of 
action  is  pending  before  arbitrators.'^' 

On  the  other  hand  if  in  an  action  of  trespass  the  statement  al- 

of  conspiracy,  and  judgment  was  obtained  against  only  one  defendant, 
the  amendment  did  not  prejudice  that  defendant  as  it  was  not  necessary  to 
authorize  or  sustain  the  judgment.    Fillman  v.  Ryan,  168  Pa.  484. 

307  Weil  V.  Nevin,  I  Mona.  65. 

308  Hettinger  v.  Lemberger,  i  C.  C.  665.  But  see  note  15,  Booth  v. 
Dorsey,  202  Pa.  381. 

309  Locke  V.  Daugherty,  43  Pa.  89;  Clement  v.  Commonwealth,  gs'Pa. 
107 ;  Riley  v.  Prudential  Ins.  Co.,  12  Super.  Ct.  561 ;  Sener  v.  McCormick, 
IS  Super.  Ct.  588;   i  Vale  667. 

310  Furst  V.  Building  &  Loan  Association  of  Lock  Haven,  128  Pa.  183. 
190.  An  amendrrient  in  an  action  of  trespass  to  bring  in  new  parties  de- 
fendant as  co-partners  trading  in  the  name  against  which  the  suit  was 
brought,  will  not  be  allowed  after  the  statute  has  become  a  bar.  Bradley 
".  Laubach  Pharmacy,  22  Dist.  558;  Girardi  v.  Laquin  Lumber  Co.,  232 
Pa.  I ;  White  Co.  v.  Fayette  Automobile  Co.,  43  Super.  Ct.  532. 

311  Howard  v.  McKoweii,  2  P.  A.  Bro.  150;  Diehl  v. -McGlue,  2  R.  237; 
Smith  V.  Smith,  45  Pa.  403;  Kaul  v.  Lawrence,  73  Pa.  410;  Clement  v. 
Commonwealth,  95  Pa.  107;  Bell's  Appeal,  115  Pa.  88;  First  Nat.  Bank  of 
T?maqua  v.  Shoemaker,  117  Pa.  94;  Mitchell  Coal  &  Coke  Co.  v.  Penn- 
sylvania R.  Co.,  241  Pa.  536.  When  the  defendants  in  an  action  of  trespass 
quare  clausum  f regit  have  occupied  the  land  in  such  manner  as  to  give 
them  title  under  the  statute  of  limitations,  the  plaintiff  cannot,  after  the 
twenty-one  years  have  run,  amend  his  declaration  so  as  to  recover  on 
land  not  described  in  the  original  declaration.    Wolf  v.  Wolf,  is8  Pa.  621. 

312  Haviland  v.  Fidelity  Co.,  3  C.  C.  222. 

313  Sollenberger  v.  Schnader,  9  Luz.  L.  R.  2.  See  Gallagher  v.  Dean, 
9  Luz.  L.  R.  IS-    See  §7. 
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leges  that  the  negligent  act  was  the  joint  act  of  three  defendants 
and  subsequently  the  plaintiff  discontinues  the  suit  against  two  of 
them,  the  statement  may  be  so  amended  as  to  charge  the  same 
negligent  act  as  the  separate  act  of  the  remaining  defendant,  f or 
this  does  not  change  the  cause  of  action.^^*  Again,  when  an  ac- 
tion of  trespass  is  brought  for  the  death  of  a  person  alleged  in  the 
statement  of  claim  to  be  an  employee  of  the  defendant,  the  state- 
ment may  be  amended  after  the  statute  of  limitations  has  run 
by  an  averment  that  the  deceased  was  an  employee  of  a  third 
party,  and  not  of  the  defendant,  for  the  real  cause  of  complaint 
remains  the  same  in  both  statements.*^' 

An  action  against  a  railroad  company  for  an  unlawful  discrimi- 
nation in  the  distribution  of  coal  cars,  the  statement  of  claim,  al- 
leging two  discriminatory  acts,  may  be  amended  after  the  running 
of  the  statute  of  limitations  by  charging  that  the  plaintiff  as  a 
consequence  of  such  discriminations  was  prevented  from  shipping 
a  larger  amount  of  tonnage,  and  was  therefore  entitled  to  a  larger 
amount  of  damage  than  was  claimed  in  the  original  statement. 
Such  an  amendment  does  not  introduce  a  new  cause  of  action.^^' 

An  action  of  deceit  will  lie  for  the  breach  of  an  express  contract 
of  warranty,  but  not  for  the  breach  of  an  implied  contract  of  war- 
ranty. When  therefore  the  original  pleadings  in  a  cause  put  in 
issue  only  an  implied  contract  of  warranty,  and  on  the  trial,  after 
the  statute  of  limitations  has  run,  an  amendment  is  allowed,  set- 
ting out  an  express  contract  of  warranty,  evidence  of  such  ex.- 
press  contract  should  not  be  admitted  as  a  substantive  cause  of 
action.  It  may  be  asked  what  purpose  was  then  served  by  the 
amendment.  Solely  to  prove  the  warranty  as  a  representation, 
but  not  as  an  express  contract.^^^ 
T2.    Amendment  of  the  plea.(f) 

As  we  have  seen,  the  statute  confers  upon  the  defendant  the 
right  to  alter  his  plea  or  defence,  on  or  before  the  trial  of  the 

f    I  Vale  701. 

314  Booth  V.  Dorsey,  202  Pa.  381. 

315  Herbstritt  v.  Lackawanna  Lumber  Co.,  212  Pa.  495,  The  statute  of 
limitations  of  June  24,  1895,  P.  L.  236,  does  not  apply  to  an  action  for  the 
conversion  of  a  horse.  The  statute  was  intended  to  apply  only  to  cases  of 
injuries  to  the  person  which  may  or  may  not  result  in  death.  Patterson  v. 
Williams,  52  Super.  299. 

316  Puritan  Coal  Mining  Co.  v.  Pennsylvania  R.  Co.,  237  Pa.  420. 

317  Erie  City  Iron  Works  v.  Barber  &  Co.,  102  Pa.  156. 
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cause.  Thus,  the  plea  of  former  recovery  may  be  added  on  the 
trial ;"»  so  may  the  plea  of  bankruptcy — it  goes  to  the  merits ;»" 
but  after  judgment  for  the  plaintiff  on  demurrer  to  the  plea  of 
bankruptcy,  the  defendant  cannot  put  in  the  same  plea,  in  an 
amended  form,  upon  the  trial  of  the  cause.^^"  In  replevin,  the 
defendant  may  be  permitted  to  add  the  plea  of  "property,"  on  the 
trial  ;'"*  and  in  trespass  for  mesne  profits,  he  may  add  the  plea  of 
the  statute  of  limitations,  by  way  of  amendment.*^'  The  right  of 
a  defendant  to  change  his  plea  is  not  limited  by  anything  but  the 
discretion  of  the  court,  and  by  that  he  is  held  merely  to  good  faith. 
Where,  however,  an  amendment  is  asked  for,  with  a  view  to  some 
unfair  advantage,  such  as  throwing  on  the  plaintiff  the  burden  of 
proving  a  fact  not  previously  put  in  issue,  and  thus  exposing  him 
to  the  danger  of  defeat,  or  the  necessity  of  a  continuance,  or 
where  the  object  is  to  get  the  conclusion  of  the  argument,  it  ought 
to  be  refused."^'  Thus,  if  the  plaintiff  cannot  be  thereby  prej- 
udiced, the  defendant  may  strike  out  the  plea  of  non-assumpsit, 
before  the  jury  are  sworn  f^*  but  where  the  plaintiff  has  been  put 
to  expense  and  inconvenience  in  procuring  testimony  to  prove  the 
assumption,  it  will  not  be  allowed  f^  nor  where  the  withdrawal  of 
the  general  issue  cannot  affect  the  merits  of  the  cause,  and  the  sole 
object  is  to  get  the  conclusion  to  the  jury.^^^  In  a  late  case,  how- 
ever, the  court  said,  that  if  such  purpose  be  discovered,  after  the 
allowance  of  the  amendment,  it  may  be  defeated,  by  giving  the 
plaintiff,  notwithstanding,  the  conclusion  to  the  jury.*^^  Leave  to 
amend  ought  never  to  be  given  on  the  trial,  unless  the  motion  be 
supported  by  affidavit  that  it  will  affect  the  merits  of  the  case,  and 
that  the  change  is  not  desired  for  any  other  reason.'^* 

318  Garvin  v.  Dawson,  13  S.  &  R.  246. 

319  Richards  v.  Nixon,  20  Pa.  19. 

320  Stephens  v.  Myers,  12  Pa.  302. 

321  Hellings  v.  Wright,  14  Pa.  373.  But  leave  has  been  refused  to  with- 
draw the  plea  of  "property,"  and  substitute  that  of  non-cepit.  McDaniels 
V.  Train,  i  Bro.  346. 

322  Peaceable  v.  Whitehill,  2  Yeates  279. 

323  Hartman  v.  Keystone  Ins.  Co.,  31  Pa.  475. 

324  Vuyton  V.  BrieuUe,  4  Dall.  205  n. ;  Rankin  v.  Cooper,  2  Bro.  13. 

325  Jackson  v.  Winchester,  4  Dall.  205 ;  s.  c.  2  Yeates  529. 

326  Wikoff  v.  Perot,  i  Yeates  38;  Waggoner  v.  Line,  3  Binn.  589; 
Weidman  v.  Kohn,  13  S.  &  R.  17. 

327  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  475. 

328  Ibid. 
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a.    Special  plea. 

The  defendant  has  a  right  to  put  in  a  special  plea,  on  the  trial, 
though  he  might  have  proved  his  defence  under  the  general  is- 
sue f'^  so,  where  the  addition  of  the  plea  of  non-assumpsit  is  es- 
sential to  the  merits,  the  allowance  of  it  is  proper  f^"  but  where 
leave  is  given  to  add  the  general  issue,  it  must  be  followed  by  filr 
ing  it  of  record,  or  the  defendant  carmot  avail  himself  of  it,  on 
error.^'^  After  some  conflict  of  decision  in  this  state,  it  has  been 
finally  and  authoritatively  settled,  that  if  the  defendant  have  omit- 
ted to  give  notice  of  special  matter,  under  the  plea  of  payment, 
with  leave,  he  may  amend  on  the  trial,  by  putting  in  a  special 
plea.^**  The  allowance,  however,  of  a  special  plea  of  set-oif,  on 
the  trial,  where  the  defendant  has  omitted  to  give  notice,  under 
the  plea  of  payment,  is  within  the  discretion  of  the  court ;  it  is  not 
embraced  within  the  provisions  of  the  act  of  1806 ;  the  defendant 
has  a  right  to  alter  his  defence,  upon  the  trial ;  a  set-off,  however, 
is  not  matter  of  defence,  but  rather  in  the  nature  of  a  cross-action, 
and  if  the  defendant  have  omitted  to  give  notice  of  it,  he  has  still 
the  right  to  recover  his  cross-demand,  by  a  separate  action,  except 
in  suits  within  the  jurisdiction  of  a  justice's  court.  After  the 
evidence  is  closed,  the  defendant  will  not  be  allowed  to  file  a  spe- 
cial plea  of  set-off,  having  omitted  to  give  notice  of  it,  under  the 
plea  of  payment.*^'  It  is  in  the  discretion  of  the  court,  to  allow 
the  defendant  to  withdraw  a  plea  in  bar,  and  demur  f^*  a  special 
demurrer  for  want  of  form  cannot  be  put  in  at  the  trial  f'  and 
so  also,  when  the  plaintiff  amends  at  the  trial,  the  defendant  can- 
not put  in  a  demurrer,  which  only  goes  to  the  declaration  as  origi- 
nally filed."' 


329  Johns  V.  Bolton,  12  Pa.  339. 

330  Smith  V.  Kessler,  44  Pa.  142. 

331  Farmers'  and  Mechanics'  Turnpike  Co.  v.  McCuUough,  25  Pa.  303. 

332  Sharp  V.  Sharp,  13  S.  &  R.  444;  Yost  v.  Eby,  23  Pa.  327.  In  tht 
latter  case,  the  decisions  to  the  contrary  were  overruled. 

333  Glazier  v.  Lowrie,  8  S.  &  R.  498;  Morris  v.  Muntz,  7  Luz.  L.  R. 
139. 

334  Payram  v.  McWilHams,  9  W.  &  Si  iS4- 

335  Weidel  v.  Roseberry,  13  S.  &  R.  178.  So,  .the  defendant  will  not  be 
■pcrmittedj  at  the  trial,  to  withdraw  the  general  issue,  and  file  a  special 
demurrer,  going  to  matters  which  would  be  eured  by  verdict,  Flemmjiig 
V.  Reading  R.  Co.,  6  W.  N.  C.  221. 

336  Commonwealth  v.  Housekeeper,  2  Leg.  Chron.  389. 
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13.    Amendment  of  names,  (g) 

At  common  law,  the  misnomer  of  a  party  in  the  original  writ 
was  fatal,  on  a  plea  in  abatement  ;^"  but  the  difficulty  has  been 
removed,  in  this  state,  by  statute.  The  act  of  1846  provides,  that 
the  courts  shall  have  power,  in  any  stage  of  the  proceedings,^'^  to 
permit  amendments  of  the  record,  when  it  shall  appear,  by  suffi- 
cient evidence,  that  a  mistake  has  been  made  in  the  christian  name 
or  surname  of  any  party,  plaintiff  or  defendant;  provided,  that 
if,  by  such  alteration  or  amendment,  the  adverse  party  is  taken  by 
surprise,  the  trial  shall  be  continued  until  the  next  court.''*  Un- 
der this  statute,  an  amendment  in  the  name  of  a  party  may  be 
made,  on  an  ex  parte  affidavit  of  mistake  ;'*"  the  mistake  may  be 
shown  by  any  sufficient  evidence ;  and  it  is  the  duty  of  the  court 
to  act  on  evidence  which  ought  to  satisfy  them;'*'^  where  an 
amendment  has  been  allowed,  the  proof  of  the  mistake  will  be 
presumed,  in  error.'*^  Both  the  christian  and  surname  of  a  party 
may  be  amended,  in  case  of  mistake,  without  limit  as  to  time  ;'*' 
and  the  christian  name  of  a  defendant  may  be  added  by  amend- 
ment, where  he  has  been  sued  by  his  surname  only.'**  Where  the 
right  person  has  appeared  and  taken  defence  on  the  merits,  a  mis- 
take in  his  christian  name  may  be  amended,  after  verdict  ,'*'  so, 
a  misnomer  of  a  corporation  may  be  amended,  after  judgment  on 
an  award,  the  true  party  having  been  served  and  taken  defence  ;'*' 
and  a  misnomer  is  amendable,  after  judgment,  and  execution  is- 
sued.'*' The  act  of  1852  extended  the  power  to  correct  a  mis- 
nomer to  cases  of  judgments  by  confession,  and  provided,  that  the 

g    I  Vale  689. 

337  Horbach  v.  Knox,  8  W.  &  S.  30. 

338  It  seems,  that  an  amendment  cannot  be  allowed,  under  this  act,  be- 
fore the  appearance  of  the  defendant.    Hartshome  v.  Mercer,  3  Clark  505. 

339  Act  16  April,  1846,  §2,  P.  L.  353,  i  Purd.  §2,  p.  311. 

340  Horbach  v.  Knox,  6  Pa.  377. 

341  Wood  V.  Philadelphia,  27  Pa.  502. 

342  Wilson  V.  Mechanics'  Savings  Bank,  45  Pa.  488;  Musser  v.  Gard- 
ner, 66  Pa.  242. 

343  Ward  V.  Stevenson,  15  Pa.  21. 

344  Porter  v.  Hildebrand,  14,  Pa.  129. 

345  Buchter  v.  Heil,  2  W.  N.  C.  378. 

346  Marsh  v.  Wilkes-Barre,  i  Luz.  L.  R.  173.  Even  under  the  act  of 
i8ia,  on  appeal  from  the  judgment  of  a  justice's  court,  a  mistake  in  the 
style  of  a  plaintiff  firm  was  amendable.    Bratton  v.  Seymour,  4  W.  329. 

347  Schwartz  v.  Mauer,  2  W.  N.  C.  445. 
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court,  in  any  stage  of  the  proceedings,  might  permit  an  amend- 
ment, by  changing  the  name  or  names  of  any  party,  plaintiff  or 
defendant,  whenever  it  should  appear  that  a  mistake  had  been 
made  therein.^**  Under  this  act,  where  a  woman  sued  by  her 
name  before  marriage,  it  was  held,  that  the  record  might  be 
amended  by  changing  her  name  to  that  of  her  husband,  and  add- 
ing him  as  a  co-plaintiff.^*"  In  an  action  on  a  sealed  note,  an 
amendment  in  the  name  of  the  party  plaintiff  will  not  be  allowed, 
after  a  lapse  of  twenty  years  from  its  date^ — the  presumption  of 
payment  having  attached.^'" 

The  name  of  a  corporation  plaintiff^^^  or  defendant^'^  may  be 
amended  wherever  it  is  apparent  that  there  has  been  a  mistake  in 
instituting  the  suit.  Likewise  in  assumpsit  against  the  defendant 
as  a  corporation,  after  the  affidavit  of  defence  has  disclosed  that 
it  is  an  unincorporated  association,  an  amendment  may  be  made 
by  adding  as  defendants  the  members  against  whom  an  alias  sum- 
mons may  issue.^'^  Likewise  the  title  of  a  firm  on  an  appeal  from 
a  justice;^'*  also  the  caption  and  statement,  to  the  style  of  the 
former  partnership  now  to  the  use  of  the  corporation.^^^ 

As  an  amendment  may  be  made  at  any  stage  of  the  proceed- 
ings,^" the  name  of  the  party  in  a  foreign  attachment  may  be 
amended  after  the  appointment  of  a  receiver  for  the  debtor 
firm,^"'  and  when  a  mistake  in  a  defendant's  christian  name  has 
been  made,  an  amendment  cannot  be  prevented  by  the  suggestion 
that  he  will  thereby  lose  the  protection  of  the  statute  of  limita- 
tions.^"* 

348  Act  4  May,  1852,  §2,  P.  L.  574,  i  Purd.  §3,  p.  311. 

349  Pifnnsylvania  R.Co.  v.  Keller,  67  Pa.  301.  , 

350  Stoii't  V.  Stout,  44  Pa.  457-  ,1 

351  Car  Spring  Co.  v.  Manufacturing  Col,  2  Chester  331 ;  Maidencreek 
Township  School  Directors  v.  Berks  County,  i  Wood.  48.  See  Stone  Imp. 
Co.  V.  Shank,  19  Lane.  L.  Rev.  173.^      ' 

352  Matthews  v.  Wilkes-Barre  Coal  &  Iron  Co.,  8  Luz.  L.  R.  Co.  60 ; 
Hoenninger  v,  Lancaster  School  Directors,  22  Lane.  L.  Rev.  199,  15  Dist.  75. 

353  Central  Printing  &  Pub.  House  v.  Pa.  State  Board  of  Trade,  18 
Dist.  1082. 

354  Bratton  v.  Seymour,  4'  W.  329. 

355  Rosenstein  v.  Goldberg,  22  Lane.  L.  Rev.  172, 

356  Act  April  16,  1846,  P.  L.  353.  I  Purd.  §2,  p.  311.  McCann  v.  Hosie, 
3  Law  Times  (N.  S.)  106.         ■ 

357  Lucas  V.  Diggens,  11  W.  N.  C.  77. 

358  Germond  v.  Gould,  4  C.  C.  117. 
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ai    Of  name  of  defendant. 

The  court  may  allow  the  names  of  defendants,  improperly 
joined  to  be  stricken  off  even  after  the  rendition  of  the  verdict."" 
Thus  a  statement  declaring  against  three  in  assumpsit  may  be 
amended,  even  after  the  verdict,  by  striking  out  two  and  so  mak- 
ing the  pleading  and  record  conform  to  the  proof.*""  But  if 
three  defendants  have  been  jointly  charged  and  the  jury  has  found 
against  two  and  in  favor  of  one,  the  court  will  not  permit  his 
name  to  be  stricken  from  the  record;  it  will  however  set  aside 
the  verdict  against  the  others.'^^  The  name  of  a  defendant  in 
dower,  improperly  joined,  may  be  stricken  out  at  the  trial  without 
costs.'"^  The  names  of  the  individuals  of  a  limited  partnership 
may  be  stricken  off  as  defendants  while  the  suit  proceeds  against 
the  partnership  in  its  own  name.'"' 

A  record  cannot  be  amended  by  striking  out  the  name  of  the 
defendant  and  substituting  a  new  defendant.'"*  A  member  of  a 
partnership  which  has  not  registered  in  accordance  with  the  act 
Of  1851'"°  cannot  as  a  defendant  in  an  action,  take  advantage  of 
the  omission  of  the  name  of  any  member  of  the  partnership.'"' 
In  an  action  on  a  promissory  note  by  the  payee  against  the  maker 
and  indorser  an  amendment  by  striking  out  the  name  of  the  maker 
and  proceeding  against  the  indorser  will  not  avail,  if  the  state- 
ment of  the  claim  does  not  contain  allegations  showing  liability 
on  the  part  of  such  indorser  to  the  payee.'"' 

In  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence, the  name  of  the  defendant's  wife  may  be  stricken  off  after 
the  rule  for  judgment  has  been  discharged,  and  a  second  rule  for 
judgment  may  be  made  absolute  against  the  husband  alone.'"*  A 
judgment  against  husband  and  wife  was  obtained  before  a  justice 
from  which  she  alone  appealed.    On  the  trial  in  the  common  pleas 

359  Von  Storch  v.  Heermans,  8  L,uz.  L.  R.  54. 

360  Willsey  v.  Wells,  5  Super.  Ct.  480. 

361  Story  V.  Elliott,  28  C.  C.  423. 

362  Heslop  V.  Heslop,  82  Pa.  537. 

363  McCool  V.  Lucas  Coal  Co.,  i  Wilcox  265. 

364  Fischer  v.  Pennsylvania  R.  Co.,  2  C.  C.  243. 
36s  Act  April  14,  P.  L.  61S,  3  Purd.  §1,  p.  3457. 

366  McLoney  v.  Edgar,  7  C.  C.  27. 

367  Breyfogle  v.  De  Rone,  6  North.  82. 

368  Eaby  V.  Stambaugh,  21  Lane.  L.  Rev.  365. 
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the  plaintiff  was  not  permitted  to  amend  by  striking  out  her  name. 
Justice  Clark,  in  reviewing  the  case,  saying  that  if  the  plaintiff's 
motion  had  prevailed  it  would  seem  that  "as  the  husband's  name, 
under  such  circumstances,  must  necessarily  go  off  the  record  with 
hers,  the  only  effect  of  such  an  anomaly  would  be  to  deprive  the 
defendant  of  her  costs."^** 

A  new  party  defendant  cannot  be  brought  in  unless  mistake  or 
some  other  sufficient  cause  is  shown.^^"  But  when  the  suit  is 
brought  against  two  or  more  defendants  for  joint  negligence  and 
the  evidence  discloses  no  community  of  fault,  the  plaintiff  may 
amend  at  the  trial  and  proceed  against  the  party  liable  under  the 
proofs,  the  defendant  however  still  has  the  right  to  plead  surprise 
and  ask  for  a  continuance.^'^  In  an  action  against  a  railroad 
company  and  township  to  recover  damages  for  a  personal  injury, 
in  which  the  judgment  is  reversed  on  appeal,  a  new  venire  may  be 
granted  in  order  that  the  plaintiff  may  elect  which  defendant  to 
follow  and  may  be  allowed  to  amend  his  statement  accordingly.^'^ 

When  the  defendants  plead  that  they  are  only  liable,  if  at  all, 
with  others  not  joined  they  too  may  be  made  parties  by  amend- 
ments.^" And  if  the  defence  of  coverture  were  set  up  the  hus- 
band could  be  made  a  party  by  amendment.'"  Likewise  on  ap- 
peal from  a  magistrate  by  a  married  woman,  the  plaintiff  will  be 
allowed  to  amend  by  adding  the  name  of  her  husband  as  a  party 
defendant.''^  And  if  a  single  woman  give  a  judgment  note  and 
then  marry  and  judgment  be  subsequently  entered  without  join- 
ing her  husband,  his  name  may  be  added  by  amendment.*"  The 
grade  of  a  highway  was  raised  to  make  an  approach  to  a  coimty 
bridge  by  a  railroad  company,  under  the  direction  of  county  com- 
missioners, and  trespass  was  brought  against  the  company.  It 
was  held  that  the  county  could  be  joined  as  a  defendant  by  amend- 

369  Rehfuss  V.  Gross,  108  Pa.  521,  525. 

370  Confair  &  Russell  v.  Stoddart  Coal  Co.,  3  Sch.  L.  R.  189. 

371  Sturzebecker  v.  Inland  Co.,  211  Pa.  156;  Rowland  v.  Philadelphia, 
202  Pa.  so ;  Minnich  v.  Lancaster  &  Lititz  R.  Co.,  203  Pa.  632. 

372  Goodman  v.  Coal  Township,  206  Pa.  621. 

373  Hirsch  v.  Kohn,  10  W.  N.  C.  237.  See  Baker  v.  Plowman,  4  W.  N. 
C.444. 

374  Orth  v.  Godshalk,  6  W.  N.  C.  32. 

375  Stephens  v.  Murphy,  3  C.  C.  558. 

376  Anthracite  Sav.  Fund  &  Building  Association  v.  Whittle,  i  Sch. 
Leg.  Rec.  178. 
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Rienti  and:  that  judgment  could  be  had  against  it  alone,  excluding 
the  costs  incurred  before  issuing  the  alias  summons.^" 

Turning  to  the  other  side  of  the  inquiry,  an  amendment  will  not 
beiallowed  which  brings  on  the  record  a  new  defendant  who  has 
ridt  been  sUed  and  who  was  not  a  joint  wrong  doer  with  the  origi- 
nal defendant.^"  Thus  if  a  suit  is  brought  against  two  as  joint 
defendants  the  proceedings  cannot  be  amended  after  the  evidence 
is  closed  making  it  an  action  against  a  co-partnership  composed 
of  the  same  defendants.^'"  Likewise  on  appeal  from  a  justice  on 
a  judgment  against  a  jpartnership  an  amendment  cannot  be  at-, 
lowed  adding  the  name  of  the  partner  not  served.^'"  More  gen- 
erally thei  name  of  a  party  not  sued  before  a  magistrate  cannot, 
on  appeal;  be  added  as  a  party,  defendant.^^"^  And  if  defendants 
are  sued  as  members  of  an  unincorporated  society,  art  amendment 
will  not  be  allowed  on  proof  that  they  were  incorporated.^^^ 

If  the  petitiotier  shows  no  ground  for  his  intervention  i as  party 
defendant  and  it  does  not  appear  how  he  can  gain  or  lose  by  the 
allowance  or  refusal  of  his  application,  it  will  be  refused.''^ 
When  a  judgrhent  is  entered  by  confession  against  a  firm  in  the 
firm  name,  the  proper  way  to  bring  on  the  record  as  defendants 
the  individuar  member  or  members  liable  therefor,  is  by  sugges- 
tion! of  the  samp  by  affidavit  and  a  rule  to  amend  the  parties  de- 
fendanti  which  the  court  has  full  authority  to  allow.'**  Again, 
an;;the  death  of  a  defendant  an  order  of  court  is  necessary  to 
bring  the,  name:  of  his  executor  on  the  record  as  defendant.  The 
order  can  be  made  only  after  notice,  and  before  the  record  is  thus 
completed  a  scire,  facias  carinot  issue  to  revive  the  judgment.'** 
If  jan  issue  his  been  joined  in  an  action  of  ejectment,  and  the 
plaintiff ..  files  an  affidavit  sUggestitig  the  defendant's  death,  the 
court:  will  make  absolute  a  rule  to  amend  the  record  by  siibstitut- 

377  Miller  v.  Lehigh  Co.,  5  North.  158. 

378  McVeigh:  V.  Central  R.  of  New  Jersey,  8  Kulp  366. 

379  .  Kaiset-  V.  Roberts,  s  Kulp  459. 

380  Wilbert  v.  Stevens,  28  Pitts.  L.  J.  238;    Mulvaney  v.  Turner,  12 
Lane.  Bar  140.    But  see  Wiesley  v.  Davenport,  9  Kulp  283. 

■3&x;  Commonwealth  v.  Winterer,  12  W.  N.  C.  504. 
Contra, — Schweinberg  v.  Lodge,  7  W.  N.  C.  48. 

382  Meyers  v.  Elkins,  7  W.  N.  C.  280:  '     - 

383  Mellor  V.  Burkhert,  22  Moritg.  58.  ' 
,384  ,Rice  V.'  Summers,  2  Lack.  Jur.  335. 
38s    CoUahan  v.  Fahy,  10  C.  C.  488. 
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ing  the  tenant  for  life  and  residuary  legatee  under  the  will  of  the 
decedent.^'° 

14.    Amendment  of  parties.(h) 
a.    Under  act  of  1818. 

At  common  law,  a  new  party  could  not  be  added  by  amend- 
ment ;''^  but,  by  several  statutes,  provision  has  been  made  for  the 
adding  of  parties  omitted  by  mistake,  and  for  striking  out  the 
names  of  those  improperly  joined.  The  first  statute  on  this  sub- 
ject was  the  act  of  1818,  which,  however,  only  embraced  the  case 
of  persons  suing  in  a  representative  character  f^^  it  provided,  that 
no  suits  brought  by  executors,  administrators  or  trustees  should 
abate,  or  the  judgment  therein  be  reversed,  by  reason  of  the 

h    I  Vale  677. 

386  Davis  V.  Davis,  13  C.  C.  221. 

387  Chambeflin  v.  Hite,  5  W.  373;  Carskadden  v.  McGhee,  7  W.  &  S. 
140;  Cuthb'ert  v.  Wetherill,  District  Court,  Phila.,  10  April,  i8s<  Why 
proceedings  should  not  be  set  aside.  Per  curiam.  The  defendant  was 
brought  into  court  upon  a  summons  to  answer  George  Cuthbert ;  the  narr. 
filed  calls  upon  him  to  answer  George  Cuthbert  and  John  Wetherill,  Jr., 
co-partners,  under  the  firm  of  Cuthbert  &  Wetherill.  It  may  be  true,  that 
oyer  cannot  be  demanded  of  the  writ,  nor  a  variance  between  the  writ 
and  the  narr.  taken  advantage  of  at  all,  or,  at  least,  not  except  by  plea  in 
abatement.  It  does  not  follow,  however,  that  the  court  has  not  such 
power  over  their  proceedings  as  to  prevent  gross  irregularity.  In  Wilson 
V.  Wallace,  8  S.  &  R.  53,  the  supreme  court  denied  a  formal  application 
for  leave  to  amend,  by  inserting  the  names  of  new  plaintiffs,  in  just  such 
a  case,  apparently,  as  that  before  us ;  and  Judge  Duncan  remarked,  that  it 
would  be  sweeping  work  indeed,  to  add  new  names  to  any  action  and  at 
any  time.  On  appeal  from  justices  of  the  peace,  greater  laxity  in  such 
cases  has  been  allowed;  but  even  there  the  change  of  the  party  must  not 
indicate  an  entirely  different  cause  of  action.  Gue  v.  Kline,  13  Pa.  60.  It 
will  be  something  entirely  new,  if  the  plaintiff's  attorney  can  introduce, 
without  leave  of  the  court,  what  the  court  would  refuse  its  leave  to  do, 
if  applied  to;  especially,  will  it  strike  the  professional  mind  as  a  novelty, 
what  would  seem  to  follow  inevitably,  that,  if  the  plaintiff's  argument  be 
sound,  when  a  defendant  is  in  court  at  the  suit  of  one  man,  he  may  be 
declared  against  by  another  entirely  different  person.  A  decisive  answer 
is,  that  the  new  plaintiff,  who  appears  on  the  record  now  for  the  first  time, 
is  not  responsible  for  the  costs,  at  least,  those  previously  incurred,  and 
did  not  join,  or,  in  presumption  of  law,  did  not  join,  in  the  warrant  of  at- 
torney upon  which  the  writ  is  grounded.  We  are  not  without  precedents 
to  sustain  us  in  setting  aside  proceedings  on  account  of  a  variance  of  this 
character.  Canning  v.  Davis,  4  Burr.  2417;  Rogers  v.  Jenkins,  ,1  Bos.  &' 
Pul.  383.    Declaration  and  rule  to  plead  set  aside. 

388  Wilson  V.  Wallace,  4  S.  &  R.  S6. 
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omission  to  name  on  the  record  any  one  of  the  party  or  parties, 
but  the  names  of  the  persons  so  omitted  might,  upon  application 
to  the  court,  be  added  to  the  record  f^^  under  this  act  the  name  of 
a  co-executor  may  be  added  as  plaintiff.^'"  Likewise  a  formal 
mistake  in  designating  the  plaintiff's  capacity  may  be  cured  by 
amendment,  as  the  erroneous  institution  of  a  suit  by  the  plaintiff 
in  his  own  name  and  not  in  his  representative  character  as  admin- 
istrator.^^oa 

b.    Under  act  of  1852. 

The  power  of  the  court  was  greatly  enlarged  by  the  act  of  1852, 
which  enacted,  that  in  all  suits  to  be  brought,  and  in  all  cases  of 
judgment  by  confession,  the  courts  should  have  power,  in  any 
stage  of  the  proceedings,  to  permit  amendments,  by  adding  the 
name  or  names  of  any  party,  as  plaintiff  or  defendant,  whenever 
it  should  appear  that  a  mistake  or  omission  had  been  made.**^ 

Prior  to  the  act  of  1852  a  new  party  could  not  be  added  by 
amendment,''^  but  since  that  time  a  party  omitted  by  mistake  may 
be  added  by  amendment  in  any  stage  of  the  cause.^®'  And  by  the 
act  of  1858  the  names  of  parties,  plaintiff  or  defendant,  included 
by  mistake  may  be  stricken  off,'^*  and  other  parties  substituted.^^" 

In  applying  these  statutes  the  act  of  1852  will  be  first  consid- 
ered. It  has  been  liberally  construed  in  the  way  of  changing  or 
adding  names  of  parties.  Thus  if  a  suit  is  instituted  by  one  person 
to  the  use  of  another  and  subsequently  on  trial  it  appears  that  the 
use  plaintiff  is  both  the  legal  and  equitable  owner  of  the  security, 
which  is  the  subject  of  the  suit,  the  court  may  allow  the  record  to 
be  so  amended  as  to  correspond  with  the  facts  in  the  case.''*    The 

389  Act  24  March,  1818,  §7,  7  Sm.  L.  132,  i  Purd.  §3,  p.  226. 

390  Dunton  v.  Elkinton,  2  Miles,  85. 

390a    Snavely  v.  Prudential  Ins.  Co.,  22  Dist.  557. 

391  Act  May  4,  1852,  §2,  P.  L.  574,  i  Purd.  §3,  p.  31. 

392  Chamberlin  v.  Hite,  5  W.  373 ;  Carskadden  v.  McGhee,  7  W.  &  S. 
140.  1 

393  Meason  v.  Kaine,  67  Pa.  126;  Good  Intent  Co.  v.  Hartzell,  22  Pa. 
277;  Kaul  V.  Lawrence,  73  Pa.  410;  Fidler  v.  Hershey,  90  Pa.  363;  Rey- 
nolds V.  Industrial  Ins.  Co-.  i9  C.  C.  295 ;  Patton  v.  Railway  Co.,  96  Pa 
169.   , 

394  Rangier  v.  Hummell,  37  Pa.  130;  Jackson  v.  Lloyd,  44  Pa.  82; 
Cochran  v.  Arnold,  58  Pa.  399;  Westcott  v.  Edmunds,  68  Pa.  34;  Meyer 
V,  Weisstner,  4  Luz.  L.  R.  163. 

395  Schmucker  v.  Bertrand,  i  Wood.  443;  Hiller  v.  Pollock,  39  L.  I. 
237- 
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court  also  has  power  to  allow  an  amendment  in  the  names  of 
parties,  whether  the  mistake  were  one  of  the  law  or  of  fact.^"' 
The  name  of  a  party  omitted  by  mistake  may  be  added  as  plain- 
tiff  ;''*  so,  the  name  of  a  defendant  omitted  by  mistake  may  be 
added,  without  notice  to  him ;  and  he  may  be  brought  in  by  an 
alias  writ,  or  by  rule  to  appear  and  plead.^°®  Thus,  an  error,  in 
bmitting  the  name  of  one  of  the  original  defendants  in  a  scire 
facias  to  revive  a  judgment,  is  amendable  under  the  statute;*"" 
so,  in  an- action  on  a  foreign  judgment,  the  record  may  be  amend- 
ed, by  adding  the  name  of  one  of  the  original  defendants  omitted 
by  mistake  ;*°^  so  also,  where,  in  a  foreign  attachment  against  a 
firm,  the  name  of  an  unknown  partner  has  been  omitted,  the  court 
may  allow  an  amendment,  without  prejudice  to  intervening 
rights.*"^  And  if  the  defence  of  coverture  be  set  up,  the  husband 
may  be  made  a  party,  by  amendment  ;*"'  but  an  amendment  can- 
not be  allowed,. by  substituting  another  party  as  plaintiff,  except 
on  affidavit  of  mistake.*"* 

c.    Under  act  of  1858. 

By  the  act  of  1858  the  names  of  parties  included  by  mistake 
may  be  stricken  out  ;*""  and  such  amendment  may  be  made  at  any 
stage  of  the  proceedings.*""  Thus,  the  name  of  a  defendant  in 
dower,  improperly  joined,  may  be  stricken  out,  at  the  trial,  with- 
out costs  ;*"^  but  the  name  of  one  of  two  joint  defendants  cannot 
be  stricken  out,  where  there  is  no  allegation  of  mistake.*"*  Where 
there  is  an  allegation  of  mistake,  either  in  fact  or  law,  it  is  the 
right  of  the  parties,  under  the  recent  statutes,  to  strike  out  the 
names  of  either  plaintiffs  or  defendants;*"*    and  on  a  verdict 

396  Miller  v.  Pollock,  99  Pa.  202. 

397  Druckenmiller  v.  Young,  27  Pa.  ^T. 

398  Good  Intent  Co.  v.  Hartzell,  22  Pa.  277;   Hite  v.  Kier,  38  Pa.  72; 
Meason  v.  Kaine;  67  Pa.  126;  Kaul  v.  Lawrence,  73  Pa.  410. 

399  Leonard  v.  Parker,  72  Pa.  236;  Baker  v.  Plovmian,  4  W.  N.  C.  444. 

400  Richter  v.  Cummings,  60  Pa.  441. 

401  Reber  v.  Wright,  68  Pa.  471. 

402  Dunn  V.  Duncan,  2  W.  N.  C.  81. 

403  Orth  V.  Godshalk,  6  W.  N.  C.  32. 

404  Snyder  v.  Schaadt,  4  W.  N.  C.  336. 

40s  Rangier  v.  Hummel,  37  Pa.  130 ;  Jackson  v.  Lloyd,  44  Pa.  83. 

406  Meyer  v.  Weissmer,  4  Luz.  L.  R.  163. 

407  Heslop  V.  Heslop,  82  Pa.  537- 

408  Locke  V.  Daugherty,  43  Pa.  88. 

409  Cochran  v.  Arnold,  58  Pa.  399;  Westcott  v.  Edmunds,  68  Pa.  34. 
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against  several,  charged  on  a  joint  contract,  a  nolle  prosequi  may 
be  entered  as  to  one,  and  judgment  entered  up  against  the 
others.*^"  One  of  the  most  common  instances  of  amendment  un- 
der these  statutes  is  the  substitution  of  the  name  of  the  legal 
party,  where  a  suit  has  been  inadvertently  brought  in  the  name  of 
the  assignee  of  a  chose  in  action.*"  Where  there  is  an  amend- 
ment in  the  names  of  the  parties,  after  the  jury  is  sworn,  they 
should  be  re-sworn  in  accordance  with  the  amended  record.*^^ 

A  suit  brought  in  the  name  of  an  assignee  of  a  chose  in  action 
may  be  amended  by  placing  on  record  the  name  of  the  legal 
party  ;*^^  or  an  assignee  of  a  policy  of  insurance  who  brings  a 
suit  in  his  own  name  may  amend  by  adding  the  name  of  the  as- 
signor ;*^*  the  name  of  a  co-executor  may  be  added  ;*"  in  an  ac- 
tion brought  by  an  unincorporated  society  the  names  of  its  mem- 
bers may  be  added  ;*^®  in  a  writ  of  foreign  attachment  the  name 
of  an  omitted  partner  may  be  added  ;*"  the  payee  in  a  suit  on  a 
promissory  note  may  amend  by  adding  the  name  of  the  original 
payee  ;*^'  a  private  party  who  sues  on  an  official  bond  in  his  own 
name  may  amend  by  making  the  commonwealth  the  legal  party 
plaintiff  ;*"  a  suit  for  consequental  damages  to  real  estate  may  be 

410  Ganzer  v.  Fricke,  57  Pa.  316;  Von  Storch  v.  Heermans,  i  Lack.  L. 
N.  223.  But  pee  Locke  v.  Daugherty,  43  Pa.  88;  Beringer  v.  Meaner,  85 
Pa.  223,  also  Loew  v.  Stocker,  61  Pa.  347,  where  it  is  said  by  Williams,  J., 
that  the  name  of  a  party  can  only  be  stricken  out,  when  necessary  to  a 
trial  on  the  merits,  which'  it  cannot  be,  after  a  trial  and  the  finding  of  a 
special  verdict. 

411  Downey  v.  Garard,  24  Pa.  52;  Kayler  v.  Shaffner,  24  Pa.  489; 
Walthour  v.  Bpanglei",  31  Pa.  523 ;  Barnhill  v.  Haigh,  53  Pa.  i6s ;  Kellogg 
V.  Datisman,  2  Phila.  iii.  And  see  Heidelberg  School  District  v.  Horst, 
62  Pa.  301- 

412  .'Maffitt  y.  Rynd,  69  Pa.  380. 

413  See  cases  under  411. 

414  Spring  Garden  Insurance  Co.  v.  Scott,  i  Walk.  181. 

415  By  the  act  of  March  24,  1818,  7  Sm.  L.  131,  4  Purd.  §125,  p.  4929, 
Dunton  v.  Elkinton,  2  Miles  85. 

416  Sheba  Lodge  v.  Berry,  17  W.  N.  C.  223. 

417  Dunn  V.  Duncan,  2  W.  N.  C.  81. 

418  Latshaw  v.  Hiltebeitel,  2  Penny.  263.  A  statement  may  be  arnended 
so  as  to  include  in  the  clairn  notes  which  fell  due  after  the  suit  was  brought. 
Hallwood  Cash  Reg.  Co.  v.  Heffernan,  12  Dist.  515. 

419  Clement  v.  Commonwealth,  95  Pa.  107. 
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amended  by  substituting  the  plaintiff's  administratrix  5^^"  if  a 
guardian  ad  litem  should  object  to  the  use  of  his  name  the  court 
may  amend  by  substituting  a  next  friend  ;*^^  an  amendment  sim- 
ply adding  the  name  of  a  party  as  legal  plaintiff  will  be  allowed  ;*^^ 
in  an  action  to  recover  the  balance  of  an  unsettled  account  the 
plaintiff,  who  afterward  fails,  may  have  the  action  amended  by 
adding  the  name  of  the  assignee  ;''^^  and  in  an  ejectment  suit  the 
record  may  be  so  amended  as  to  show  that  the  plaintiffs  sued  not 
as  individuals  but  as  church  trustees.*'^* 

If  a  widow  dies,  who  has  brought  an  action  for  the  death  of  her 
husband  by  negligence,  her  personal  representatives  may  be  sub- 
stituted as  parties  plaintiff.*^^  And  a  suit  for  wages  brought  by 
a  mother  to  the  use  of  her  minor  son  may  be  amended  to  a  suit  in 
her  own  right.*^®  In  proceedings  for  injuries  to  land  from  con- 
structing a  railroad  a  wife's  name  may  be  substituted  by  amend- 
ment as  owner.  *^' 

On  the  other  hand  a  suit  brought  by  a  party  in  his  own  right 
cannot  be  amended  by  adding  to  the  plaintiff's  name  the  word  "exe- 
cutrix ;"*^'  nor  can  the  record  in  an  action  brought  by  an  admin- 
istrator "for  money  alleged  to  be  due  the  decedent's  estate  be 
amended  by  substituting  for  the  administrator  the  heirs  at  law  ;*^^ 
nor  can  a  legatee  be  substituted  for  an  administrator  ;*""  nor  can 
a  legal  plaintiff  be  added  if  his  right  to  sue  is  barred  by  the  statute 
of  limitations  ;*^^  nor  will  a  change  in  the  plaintiff's  name  which 
changes  the  cause  of  action  be  allowed  ;*^^  nor  will  the  court  allow 
a  party  who,  without  title,  brings  an  action  for  an  injury  to  real 

420  Dooley  v.  Phila.,  Germantown  &  Chestnut  Hill  R.  Co.,  19  W.  N.  C. 

87. 

421  Dehert  v.  Kerlin,  4  C.  C.  396. 

422  National  Bank  of  Royersford  v.  Davis,  6  Montg.  99. 

423  Eelty  V.  Deaven,  166  Pa.  640. 

424  Boas  V.  Christ,  20  C.  C.  196. 

425  Brown  v.  Phila.  &  Reading  R.  Co.,  46  L.  I.  380. 

426  Harvey  v.  Quigley,  4  Montg.  140. 

427  Seipel  V.  Baltimore  &  Cumberland  Valley  R.  Co.,  129  Pa.  425. 

428  McPartland  v.  Pennsylvania  R.  Co.,  2  C.  C.  24^. 

429  Wildermuth  v.  Long,  196  Pa.  541. 

430  Garman  v.  Glass,  197  Pa.  loi. 

431  Comrey  v.  East  Union  Township,  202  Pa.  442,  revg.  26  C.  C.  74. 

432  McPartland  v.  Pennsylvania  R.  Co.,  2  C.  C.  244;  Dooley  v.  Phila., 
Germantown  &  Chestnut  Hill  R.  Co.,  ig  W.  N.  C.  87;  Wildermuth.  v. 
Long,  196  Pa.  541 ;   Garman  v.  Glass,  197  Pa.  loi. 
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estate  to  insert  the  name  of  the  real  owners;*"  nor  in  a  suit  by 
the  payee  of  a  check  against  the  bank  can  the  record  be  amended 
by  substituting  as  the  plaintiff  the  drawer  for  the  use  of  the 
payee  •*"*  nor  in  an  action  by  two  of  three  executors  can  the  name 
of  the  third  be  added  on  the  trial  ;*«=  nor  after  the  eviction  of  a 
tenant  and  appeal  under  the  act  of  1863,*^*  a  party  cannot  substi- 
tute the  name  of  an  executor  for  his  own  because  it  would  de- 
prive the  tenant  of  the  right  of  action  for  illegal  eviction  if  it  did 
not  change  the  cause  of  action.**^ 

If  an  action  for  damages  to  real  property  is  brought  by  mistake 
in  the  name  of  the  administrator,  the  plaintiff's  name  may  be 
stricken  out  and  the  names  of  the  heirs  substituted  as  plaintiffs.*'* 
The  name  of  a  use  party  may  be  stricken  from  the  record  when 
entered  by  the  mistake  though  it  may  transform  him  into  a  compe- 
tent witness,  *^^  or  the  legal  plaintiff  may  be  stricken  out  leaving 
the  use  plaintiff  the  only  plaintiff  of  record.**" 

d.    Cannot  be  done  when  substitution  of  parties  introduces  a  different 
cause  of  action. 

Does  the  substituting  of  new  parties  introduce  a  different  cause 
of  action  ?  If  it  has  that  effect,  of  course  the  amendment  cannot 
be  made  after  the  statute  of  limitations  has  run.**^  Thus  in  LaBar 
V.  New  York,  Susq.  &  Western  R.  Co.,**^  an  action  was  brought 
by  a  widow  in  her  own  right  against  a  railroad  company  to  re- 
cover damages  for  the  death  of  her  husband  who  was  killed  in 
New  Jersey  while  employed  by  the  defendant  company.    The  suit 

433  Freeland  v.  Pennsylvania  R.  Co.,  2  Pears.  73. 

434  First  Nat.  Bank  of  Tamaqua  v.  Shoemaker,  117  Pa.  94. 

435  Conrow  v.  Conrow,  l  Mona,  140. 

436  Act  Dec.  14,  P.  L.  1864,  2  Purd.  §33,  p.  2194. 

437  Hay  V.  Parks,  7  North.  391. 

438  Wolfenden  v.  Pa.  Schuylkill  Valley  R.  Co.,  2  C.  C.  243.  When  the 
plaintiffs  sued  as  executors  in  replevin  an  amendment  by  striking  out 
"executors"  and  substituting  "heirs  at  law"  and  adding  other  heirs  as 
plaintiffs  did  not  release  the  surety  in  the  claim  property-bond.  Jamieson 
V.  Capron,  95  Pa.  15. 

439  Ellis  V.  Benedict,  4  C.  P.  Rep.  71. 

440  Butterworth  v.  Hance,  16  W.  N.  C.  496. 

441  Grier  Brothers  v.  Northern  Assurance  Co.,  183  Pa.  334;  Trego  t. 
Lewis,  58  Pa.  463 ;  Kaul  v.  Lawrence,  73  Pa.  410 ;  Kille  v.  Ege,  82  Pa.  102 ; 
Garman  v.  Glass,  197  Pa.  loi ;  Wilkinson  v.  North  East  Borough,  215  Pa. 
486. 

442  218  Pa.  261. 
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should  have  been  brought  by  the  administratrix  of  the  estate  of 
the  deceased  for  the  benefit  of  his  widow  and  children,  as  required 
by  the  New  Jersey  statute,  which  applied  to  the  case.**^  An  at- 
tempt to  make  such  an  amendment  was  not  allowed,  because  a 
new  cause  of  action  was  thereby  introduced,  which  was  barred  by 
the  statute  of  limitations. 

e.  In  action  begun  by  capias. 

In  an  action  begun  by  capias  the  plaintiff  cannot,  after  issue 
has  joined,  substitute  a  new  defendant  by  amendment  and  alias 
writ,  he  must  discontinue  and  proceed  de  novo.*** 

f.  Can  be  made  only  after  notice. 

Amendments  in  the  names  of  parties  or  to  the  pleadings,  if 
more  than  merely  formal,  can  only  be  made  after  notice  and  hear- 
ing on  rule.**"  Nor  can  an  amendment,  changing  the  name  of 
the  plaintiff  in  an  action  of  assumpsit,  be  allowed  whenever  it 
would  deprive  the  defendant  of  a  real  defence,  for  example  a  set- 
off exceeding  the  amount  claimed  by  the  plaintiff  and  effect  a  bar 
thereof  by  the  statute  of  limitations.**^ 

g.  Affidavit  is  required. 

Before  asking  for  an  amendment  substituting  another  party  as 
plaintiff  on  the  ground  of  mistake,  an  affidavit  is  required;**' 
without  it,  an  amendment  will  not  be  allowed.***  Again,  when 
an  application  is  made  for  an  amendment  after  a  new  trial  it 
should  be  permitted  only  on  terms  imposing  costs,  though  the 
matter  is  within  the  discretion  of  the  court.**' 

15.    Amending  form  of  action. (i) 

At  common  law,  a  mistake  in  the  form  of  action  was  a  fatal 
one,  even  after  a  trial  on  the  merits  and  error  brought,  and  the 
courts  were  without  power  to  grant  relief  ;*""'  but  the  act  of  1871 

i     I  Vale  692. 

443  Usher  v.  West  Jersey  R.  Co.,  126  Pa.  206. 

444  Brittin  v.  Shloss,  9  W.  N.  C.  510. 

445  Hayes  v.  Rinker,  18  Dist.  539. 

446  McClelland  v.  Dick,  16  Dist.  776. 

447  Snyder  v.  Schaadt,  4  W.  N.  C.  336. 

448  Walter  v.  Kensinger,  2  Dist.  728 ;   Car  Springs  Co.  v.  Manufactur- 
ing Co.,  2  Chester  331 ;   Ickenger  v.  Railroad  Co.,  20  W.  N.  C.  333. 

449  Hileman  v.  Hileman  Distilling  Co.,  37  W.  N.  C.  425. 

450  Maher  v.  Ashmead,  30  Pa.  344;  Baird  v.  Householder,  32  Pa.  168; 
Strock  V.  Little,  33  Pa.  409;  Kramer  v.  Lott,  50  Pa.  495. 
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has  extended  the  beneficial  power  of  amendment  to  this  contin- 
gency also.  It  provides,  that  the  courts  shall  have  power,  in  any 
stage  of  the  proceedings,  to  permit  an  amendment  or  change  in 
the  form  of  action,  if  the  same  shall  be  necessary  for  a  proper  de- 
cision of  the  cause  upon  the  merits ;  but  the  party  applying  shall 
pay  all  costs  up  to  the  time  of  amendment,  and  the  adverse  party 
shall  be  entitled  to  a  continuance,  if  desired.*'^  Under  this  stat- 
ute, the  court  may  strike  off  a  judgment  for  want  of  an  affidavit 
of  defence,  and  permit  the  plaintiff  to  amend  his  form  of  ac- 
tion.^^^  It  is  a  beneficial  statute,  and  accomplishes  every  result 
that  can  be  attained  in  other  states,  where  the  common-law  forms 
of  action  have  been  abolished  by  statute.  The  plaintiff  may 
amend,  by  changing  his  form  of  action,  though  the  statute  of  limi- 
tations has  run,  at  the  time  of  the  amendments,  so  that  the  cause 
of  action  remain  the  same.*^^  An  action  of  assumpsit  may  be 
changed  to  one  of  case  for  deceit  ;*^*  and  an  action  of  scire  facias 
to  one  of  debt  ;*'^  but  the  statute  does  not  authorize  the  substitu- 
tion of  an  entirely  new  and  different  cause  of  action ;  as,  the  substi- 
tution of  an  action  of  debt  for  one  of  dower,  by  filing  an  amended 
declaration,  founded  upon  a  contract  of  the  defendant  to  pay  the 
plaintiff  a  sum  of  money  as  interest.*^*  The  act  does  not  apply 
to  an  action  commenced  in  a  justice's  court,  and  brought  into  the 
common  pleas  by  appeal;  in  such  case,  the  plaintiff  may  change 
his  form  of  action,  independently  of  the  statute,  and,  consequently, 
he  may  do  so,  without  the  payment  of  all  prior  costs,  as  required 
by  this  act.*^' 

16.    Practice. 

If  a  slip  in  the  pleadings  he  discovered  before  the  trial,  the 
party  ought  then  to  amend;  the  application  ought  never  to  be 
postponed  until  the  trial,  for  the  opposite  party,  in  such  case,  will 
be  entitled,  almost  as  a  matter  of  course,  to  a  continuance ;  though 
the  right  is  only  given  by  statute,  to  obviate  the  consequences  of  a 

451  Act  10  May,  1871,  P.  L.  265,  i  Purd.  §6,  p.  312. 

452  Herdic  v.  Woodward,  75  Pa.  479. 

453  Smith  V.  Bellows,  ^^  Pa.  441. 

454  Ibid.,  or  an  action  of  trespass  to  assumpsit.  O'Hara  v.  Scranton, 
20s  Pa.  142.    See  Chap.  30,  §§4,  5,  Vol.  3,  p.  1972. 

455  Commonwealth  v.  Weiss,  6  Luz.  L.  R.  3. 

456  Tatham  v.  Raniey,  82  Pa.  130. 

457  Getz  v.  Bright,  3  Pitts.  477. 
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surprise.  The  proper  course  is,  to  call  upon  the  opposite  party, 
by  rule,  to  show  cause  why  the  proposed  amendment  should  not 
be  allowed ;  and  with  the  notice  of  this  rule,  a  copy  of  the  pro- 
posed amendment  should  be  served.  On  the  hearing  of  the  rule, 
the  court  requires  that  the  paper-book  should  exhibit  the  original 
pleading,  and  the  mode  in  which  the  party  proposes  to  amend  it; 
it  will  be  made  absolute  or  discharged,  as  in  other  cases  of  rules 
to  show  cause.  The  defendant  need  not  plead  de  novo  to  an 
amended  declaration;^"^  but  he  must  have  an  opportunity  to  do 
so,  if  desired;*"^  and  with  this  view,  the  statute  entitles  him  to  a 
continuance,  if  the  amendment  be  made  at  the  trial ;  an  amended 
declaration,  however,  is  not  demurrable,  because  it  requires  a 
change  of  plea.*"*  If  the  plaintiff  amend  at  the  trial,  in  matter  of 
substance,  the  defendant,  on  an  allegation  of  surprise,  is  entitled 
to  a  continuance,  as  a  matter  of  right  ;*^°  otherwise,  if  the  amend- 
ment be  a  merely  formal  one.*"^  The  granting  of  a  continuance, 
on  the  allowance  of  an  amendment  at  the  trial,  is  a  matter  of  dis- 
cretion, not  reviewable  on  error  ;*''^  where  the  defendant  must 
have  known,  that  the  subject-matter  of  the  amendment  would  be 
a  question  on  the  trial,  a  continuance  will  be  denied ;  as,  where  the 
defendant  in  replevin  retained  the  goods  in  his  possession,  under 
a  property-bond,  and  the  plaintiff,  on  the  trial,  added  a  count  in 
the  detinuit,  as  the  defendant  had  sufficient  notice  that  the  value 
of  the  goods  was  necessarily  in  question.*^^  In  no  case,  can  a 
continuance  be  demanded,  by  reason  of  an  amendment,  unless  the 
opposite  party  is  thereby  taken  by  surprise,  and  of  that  matter, 
generally,  the  court  must  judge  ;*^*  so,  an  amendment,  duly  al- 
lowed, cannot  be  impeached  collaterally.*^'  If  the  defendant  put 
in  three  special  pleas,  at  the  third  trial,  on  two  of  which  the  plain- 
tiff joins  issue,  and  demurs  to  the  third,  the  defendant  is  not  en- 

457  Good  Intent  Co.  v.  Hartzell,  22  Pa.  277 ;  Wright  v.  Hollingsworth, 
I  Pet.  165. 

458  Thompson  v.  Musser,  i  Dall.  458;   Furniss  v.  Ellis,  2  Brock.  14. 

459  Bavington  v.  Pittsburgh  and  Steubenville  R.  Co.,  34  Pa.  358. 

460  Pittsburgh  and  Steubenville  R.  Co.  v.  Clarke,  2  Pitts.  48. 

461  Richards  v.  Nixon,  20  Pa.  19. 

462  Farmers'  and  Mechanics'  Ins.  Co.  v.  Simmons,  30  Pa.  299;   Maffitt 
V.  Rynd,  69  Pa.  380. 

463  Johnson  v.  Hulsehart,  3  Phila.  379. 

464  Folker  v.  Satterlee,  2  R.  213;    Farmers'  and  Mechanics'  Ins.  Co. 
V.  Simmons,  30  Pa.  302. 

46s    Hamilton  v.  Seitz,  25  Pa.  226. 
vol,.    IV— 21 
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titled  to  a  continuance,  in  order  that  the  demurrer  may  first  be 
determined.**' 

17.    Amendments  of  record  of  justice  of  the  peace. 

With  respect  to  the  amendments  of  the  record  of  a  justice  of 
the  peace  brought  by  transcript  into  the  common  pleas,  different 
practices  are  observed.  In  some  courts  amendments  are  freely 
allowed  to  serve  the  ends  of  justice.*"''  Thus  a  defendant's  name 
on  the  transcript  of  a  judgment  of  a  magistrate  may  be  amended, 
on  proper  showing  that  he  was  the  party  served.*"*  Likewise  on 
an  appeal  from  a  justice's  judgment  in  an  action  on  a  book  ac- 
coxmt  against  a  husband  and  wife,  the  record  may  be  amended  on 
the  trial  by  striking  out  her  name  as  defendant.*"^  A  justice  of 
the  peace  may  also  make  an  amended  return  to  a  certiorari  in 
order  to  supply  omissions  from  the  record  originally  returned.  By 
so  doing  he  does  not  discredit  his  record,  but  simply  completes 

j^  489a 

The  transcript  of  the  docket  of  a  justice  of  the  peace  cannot  be 
amended  after  it  has  been  filed  in  the  court  of  common  pleas  by 
adding  thereto  an  affidavit  which  was  not  entered  at  large  by  the 
justice  on  his  docket,  but  which  was  lying  loose  in  the  docket  at  the 
place  of  the  record  of  the  case.*^"  Nor  can  the  court  amend  a 
justice's  transcript  filed  as  a  lien  by  changing  the  defendant's 
name*^^  thereby  making  it  vary  from  the  transcript  and  docket.*''' 

If  a  summons  is  issued  against  several  as  co-partners  before  a 
justice  of  the  peace  and  service  is  made  on  only  one  of  them,  who 
appears  and  admits  his  individual  liability,  the  justice  has  juris- 
diction to  strike  off  the  names  of  the  other  defendants  and  enter 
judgment  against  the  one  who  has  appeared.*'*    And  if  the  case 

466  Building  Association  v.  Pritchard,  6  W.  N.  C.  416. 

467  Maidencreek  Township  School  Directors  v.  Berks  County,  I  Wood. 
48. 

468  Meryerhoff  v.  Shane,  23  W.  N.  C.  200. 

469  Christian  v.  Grim,  5  North.  225. 

469a    Wilson  V.  Commonwealth,  22  Dist.  999. 

470  Lehman  v.  Winters,  10  Dist.  147. 

471  Koehler  v.  O'Donald,  2  North.  315;  Backman  v.  Kiefer,  2  North. 
316. 

472  Tinkham  v.  Stewart,  i  Lack.  Jur.  41. 

473  Miu-phy  V.  Booth,  18  Dist.  791. 
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were  appealed  and  an  application  were  made  to  amend,  it  would 
be  allowed.*'* 

The  statutes  of  1852,  1858  and  1871  do  not  apply  to  actions  re- 
moved into  the  court  of  common  pleas  on  an  appeal  from  a  jus- 
tice of  the  peace.  When  the  proper  party  is  in  court  any  change 
in  the  name  can  be  made  by  amendment,  but  when  the  wrong 
party  has  been  sued  before  a  justice  and  the  case  afterward  is  re- 
moved by  appeal  to  the  common  pleas  the  proper  practice  is  to 
discontinue  the  case  and  bring  a  new  action  rather  than  to  intro- 
duce a  new  and  entirely  different  defendant.*'" 

A  judgment  entered  on  a  transcript  from  a  justice  of  the  peace, 
whose  record  shows  jurisdiction,  cannot  be  stricken  off  by  the 
court  on  motion  on  the  ground  that  the  summons  was  not  served 
on  the  defendant,  but  he  has  an  adequate  remedy  by  appeal  within 
twenty  days  after  he  first  learns  of  the  judgment,  and  must  avail 
himself  of  that  if  injustice  has  been  done  him.*'* 

18.    Amendments  in  appellate  court.(j) 

An  appellate  court,  after  the  trial  of  a  case  on  its  merits,  may 
allow  a  formal  amendment,  which  would  have  been  permitted 
in  the  court  below,  on  payment  of  the  costs  in  error,  including 
the  paper  book.*'*^  Thus  a  clerical  error  in  a  feigned  issue  may 
be  amended  after  an  appeal,*"  or  a  declaration  may  be  amended 
in  a  matter  of  form  in  order  to  show  what  was  actually  tried  by 


j    I  Vale  754. 

474  Ibid.;  Continental  Jewelry  Co.  v.  Dewey,  33  C.  C.  544;  Bratton  v. 
Seymour,  4  W.  328;  Johnston  v.  Fessler,  7  W.  48;  Gue  v.  Kline,  13  Pa. 
60;  Sertz  V.  Buffum,  14  Pa.  69;  Comfort  v.  Landis,  3  Wh.  81;  Eyster  v. 
Riveman,  11  Pa.  147;  Merrill  v.  Tammany,  3  Pa.  433;  Graham  v.  Van- 
dalore,  2  W.  131. 

475  Dittman  v.  Knight,  11  Dist.  718,  and  cases  cited. 

476  Greider  v.  Kauffman,  19  Dist.  90;  Mayer  v.  Brimmer,  15  Super. 
Ct.  451. 

476a  Waite  V.  Palmer,  78  Pa.  192 ;  Commonwealth  v.  Mahon,  12  Super. 
Ct.  616.  When  objection  is  made  to  the  amendment  of  a  statement  of 
claim  on  the  particular  ground  that  it  was  contrary  to  the  rule  of  court 
regulating  amendments,  and  the  lower  court  allows  it,  the  appellate  court 
will  not  reverse  the  judgment  because  of  other  objections  to  the  amend- 
ment raised  for  the  first  time  on  the  appeal.  Morgan  v.  Gamble,  230  Pa. 
165. 

477  Prevost  V.  Nicholls,  4  Yeates  479. 
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the  jury  ;"*  or  in  ejectment  the  term  may  be  enlarged,*"  or  the 
ad  damnum  may  be  amended  to  include  interest,**"  or  if  the  dam- 
ages found  by  the  jury  exceed  those  laid  in  the  declaration,  the 
court  will  send  back  the  record  to  permit  a  remittitur  to  be  entered 
in  the  court  below.*'^  If,  after  a  reversal,  there  has  been  a  second 
trial  in  the  court  below  without  a  remittitur  the  court  on  error 
brought  in  the  last  judgment  will  enter  an  award  of  a  venire  de 
novo  in  the  first  case  nunc  pro  tunc  ;**^  or  a  recognizance  of  bail  in 
error  may  be  amended  after  affirmance,**^  or  on  error  coram  nobis 
the  court  may  permit  an  amendment  suggesting  the  defendant's 
death  before  judgment,***  or  the  words  "by  their  attorney-in-fact" 
annexed  to  the  plaintiff's  name  may  be  stricken  out  at  any  time, 
even  after  an  appeal  ;**'  or  the  omission  of  a  married  woman, 
who  is  plaintiff,  to  join  her  husband  with  her  may  be  cured  by 
amendment  after  trial  verdict  and  judgment  in  the  court  below.**® 
Likewise  a  sherifiE  may  have  leave  to  amend  his  return  after  an 
appeal  but  before  the  removal  of  the  record.**'  Again,  on  appeal 
the  record  may  be  amended  by  adding  the  name  of  the  legal  plain- 
tiff to  that  of  the  equitable  owner,  as  plaintiff  in  an  action  for  tres- 
pass for  coal  wrongfully  mined  ;***  or  to  prevent  injustice  the  ap- 
pellate court  will  often  consider  the  record  to  have  been  amended 
in  respect  to  joining  parties  plaintiff.**® 

On  the  other  hand  when  the  lower  court  accepts  a  verdict  in 
ejectment  containing  a  meaningless  and  impossible  description  of 
any  land  and  judgment  is  entered  on  the  verdict,  the  appellate 

478  Downing  v.  Lindsay,  2  Pa.  382;  Commonwealth  v.  Haines,  15 
Phila.  399. 

479  Riddle  v.  Findlay,  65  S.  &  R.  227. 

480  Miller  v.  Weeks,  22  Pa.  89;   Trego  v.  Lewis,  58  Pa.  463. 

481  Spackman  v.  Byers,  6  S.  &  R.  385.  Where  the  defendant  gives  a 
claim  property  bond  and  retains  the  goods,  the  verdict  should  be  for  their 
value  and  damages  for  detention  and  costs ;  and  if  the  judgment  is  in  ex- 
cess of  their  value  as  set  out  in  the  writ  and  statement,  this  is  a  purely 
technical  defect  which  may  be  cured  by  amendment  even  after  the  case  has 
reached  the  appellate  court.    Cassidy  v.  Elias,  90  Pa.  434. 

482  Albright  v.  McGinnis,  4  Yeates  S17. 

483  Welch  v.  Vanbebber,  4  Yeates  559. 

484  Hill  V.  West,  I  Binn.  486. 

48s  Adams  v.  Edwards,  IIS  Pa.  211. 

486  Feig  V.  Myers,  102  Pa.  10. 

487  Shamburg  v.  Noble,  80  Pa.  158. 

488  Gotshall  V.  Langdon,  16  Super.  Ct.  158. 
489.  Ibid. 
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court  will  not  amend  but  will  reverse  the  judgment.*^"  Again, 
after  judgment  on  demurrer  and  affirmance  on  error  it  is  too  late 
to  ask  leave  to  amend  ;*®^  nor  can  a  libel  for  divorce  be  amended 
after  appeal.**^ 

Lastly,  if  an  amendment  allowed  by  the  court  below  may  prej- 
udice the  rights  of  the  defendant  in  another  action,  the  appellate 
court  will  direct  the  declaration  to  be  so  amended  as  to  obviate 
that  result.*=3 

When  there  is  a  variance  between  the  date  of  the  contract  as 
furnished  in  the  statement  and  as  proved,  the  appellate  court  will 
consider  the  statement  as  amended,  as  this  would  be  a  proper 
amendment  in  the  court  below  ;*°*  likewise  an  amendment  in  a  suit 
against  an  administrator  for  an  indebtedness  of  the  estate  in 
which  he  was  averred  to  be  the  debtor  instead  of  the  estate.*'^ 
Again,  where  the  record  is  amended  so  as  to  strike  out  the  name 
of  one  of  the  parties  defendant,  the  plaintiff's  statement  being 
part  of  the  record  is  to  be  considered  amended  so  as  to  conform 
thereto.  If  a  more  formal  amendment  is  required  it  may  be  al- 
lowed and  filed  in  the  supreme  court  so  as  to  make  the  trial  on  the 
merits  conform  to  the  record  and  evidence.**® 

Elsewhere  we  have  shown  how  a  defective  recognizance  cannot 
be  stricken  oS  until  the  appellant  has  had  a  chance  to  perfect  it.**' 
As  the  statutory  requirements  are  for  the  benefit  of  the  appellee, 
he  will  be  treated  as  waiving  all  defects  and  irregularities  unless 
he  takes  some  affirmative  action  in  the  way  of  objection  within  a 
reasonable  time."* 

490  Stephens  v.  Gunzenhouser,  27  Super.  Ct.  417,  revg.  21  Lane.  L,.  Rev. 
269. 

491  Murphy  V.  Richards,  i  Clark  330. 

492  Power's  Appeal,  120  Pa.  320. 

493  Morris  v.  McNatnee,  17  Pa.  173. 

494  Shoenberger  v.  Hackman,  37  Pa.  87. 

495  Neel  v.  Neel,  59  Pa.  347. 

496  Taylor  v.  Saltier,  179  Pa.  451. 

497  Chap.  I,  §39,  Vol.  I,  p.  42;  Wellers  v.  Miner,  21  Dist.  1025;  Clark 
V.  McAnulty,  3  S.  &  R.  364;  Cameron  v.  Montgomery,  13  S.  &  R.  128; 
Shank  v.  Warfel,  14  S.  &  R.  205. 

498  Wellers  v.  Miner,  21  Dist.  1025;  Wilson  v.  Kelly,  81  Pa.  411,  and 
cases  cited. 
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I.    Nature  of  the  proceedings. 

Though  questions  of  marriage  and  divorce  were,  until  a  late 
period,  in  England,  purely  a  matter  of  ecclesiastical  cognisance, 
yet,  in  this  state,  since  the  year  1785,^  the  power  to  decree  a  dis- 
solution of  the  marriage  contract  has  been  committed  to  the  courts 
of  law;  and  since,  in  such  suit,  an  issue  of  fact  may  be  raised, 
which  is  triable  by  jury,  according  to  the  course  of  the  common 

I    See  act  19  September,  1785,  2  Sm.  I,.  343- 
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law,  it  is  proper,  that  the  practice  in  such  cases  should  be  here  con- 
sidered. And  this,  the  more  especially,  inasmuch  as,  unfortu- 
nately for  the  morals  of  the  community,  the  causes  for  which  a  di- 
vorce may  be  decreed,  have  been,  in  modern  times,  greatly  extend- 
ed, with  a  corresponding  increase  of  the  number  of  such  cases 
before  our  courts.^  It  is  expedient,  therefore,  that  the  rules  of 
practice  which  govern  such  proceedings,  and  the  effect  thereof, 
should  be  examined  into,  in  order  that  the  conscientious  lawyer 
may  have  the  means  at  hand  safely  to  advise  in  matters  of  so  deli- 
cate a  nature.  As  the  establishment  of  the  fact  of  a  valid  mar- 
riage between  the  parties  is  essential  to  the  maintenance  of  a  suit 
for  divorce,  that  question  will  be  first  treated  of ;  though,  as  we 
shall  hereafter  have  occasion  to  notice,  there  are  certain  cases  in 
which  the  courts,  in  a  suit  for  nullity  of  marriage,  have  power  to 
decree  that  the  same  was  invalid  ab  initio. 

2.    Contract  of  marriage,  (a) 

In  this  state,  marriage  is  deemed  a  civil  contract,  though  one  of 
a  peculiar  character,  the  essence  of  which  consists  in  a  consent 
freely  given  by  persons  competent  to  contract ;  no  particular  cere- 
mony is  requisite  to  its  valid  celebration.^  Marriage  is  in  its  ori- 
gin, a  contract  of  natural  law,  founded  on  mutual  consent,  which 
is  the  essence  of  all  contracts,  and  entered  into  with  a  view  to  one 
undivided  state  or  society  for  life,  between  two  individuals  of  dif- 
ferent sexes,  capable  of  performing  the  duties  presumed  to  be 
stipulated  by  their  agreement.*  By  the  canon  law,  the  marriage 
contract  is  indissoluble ;  and  this  agrees  with  the  opinions  of  the 
Fathers  of  the  Latin  church,  who  held  marriage  to  be  indissoluble, 
as  well  by  the  law  of  nature,  as  by  the  express  law  of  God." 

a    4  Vale  11871. 

2  It  has  become  a  trite  maxim,  but  one  of  great  significance,  that  if 
there  be  any  weak  spot  in  a  man's  moral  organization,  or  in  his  moral 
training,  it  will  be  sure  to  exhibit  itself  in  his  views  of  marriage  and  di- 
vorce.   13  Am.  L.  R.  650. 

3  Guardians  of  the  Poor  v.  Nathans,  2  Brewst.  149.  Physick's  Estate, 
2  Brewst.  179.  In  the  absence  of  any  marriage  ceremony,  a  contract,  con- 
sented to  by  both  parties,  must  be  shown.  Goldbeck  v.  Goldbeck,  18  N.  J. 
Eq.  42. 

4  Poynter  on  Marriage  and  Divorce  i.  But  see  I  Bishop  on  Marriage 
and  Divorce,  §§  11-13. 

5  Ibid.  170.  Ruth.  Inst.  b.  I.  c.  15,  §5.  Many  canonists  hold  to  the 
opinion,  that  a  contract  entered  into,  with  no  intention  to  form  an  indis- 
soluble union,  but  one  subject  to  be  dissolved  by  the  civil  courts  for  cause, 


Proceedings  in  Divorce.  3301 

"When,"  says  a  great  judge,  "people  understand  that  they  must 
live  together,  except  for  a  few  reasons  known  to  the  law,  they 
learn  to  soften,  by  mutual  accommodation,  the  yoke  which  they 
know  they  cannot  shake  off;  they  become  good  husbands  and 
wives,  from  the  necessity  of  remaining  husbands  and  wives ;  for 
necessity  is  a  great  master  in  teaching  the  duties  it  imposes."^  A 
contract  of  marriage,  made  per  verba  de  prsesenti,  is  as  valid  as  if 
made  in  facie  ecclesise  f  but  words  referring  to  a  past  illicit  coha- 
bitation are  not  sufficient;*  nor  is  a  contract  to  marry  per  verba 
de  futuro,  though  followed  by  cohabitation  f  but  a  contract  per 
verba  de  praesenti,  followed  by  cohabitation  and  reputation  for 
many  years,  is  sufficient  evidence  of  a  valid  marriage,  not  only  as 
to  third  persons,  but  also  as  to  the  rights  of  the  parties  them- 
selves.^" And  though  the  municipal  law  prescribes  particular  di- 
rections respecting  the  solemnization  of  a  marriage,  yet,  unless  it 
contain  express  words  of  nullity,  a  marriage,  valid  at  common 
law,  is  good,  though  the  provisions  of  the  statute  be  not  followed ; 
in  such  case,  they  are  held  to  be  merely  directory.^^ 

a.    Reputation  and  cohabitation. 

For  civil  purposes,  reputation  and  cohabitation  are  sufficient 
evidence  of  a  marriage  in  fact;^^  but  they  must  both  concur,  in 
order  to  establish  the  marital  relation^*  occasional  cohabitation  and 

is  not  a  Christian  marriage,  but  a  mere  contract  of  concubinage.  A  con- 
tract in  writing  between  a  man  and  a  woman,  to  live  together  as  man  and 
wife,  so  long  as  they  can  agree,  is  not  a  marriage.  Randall's  Case,  s  City 
Hall  Recorder  141. 

6  Butler  v.  Butler,  i  Pars.  337 ;  Ruth.  Inst.  b.  I.  c.  15,  §5. 

7  Patterson  v.  Gaines,  6  How.  550 ;  Fenton  v.  Reed,  4  Johns.  52 ;  Ex 
parte  Taylor,  9  Paige  611;  Caujolle  v.  Ferrie,  26  Barb.  177;  Bissell  v. 
Bissell,  55  Barb.  325. 

8  Hantz  v.  Sealy,  6  Binn.  405.  And  see  Williams  v.  Williams,  27  Am. 
Iv.  Reg.  629. 

9  Cheney  v.  Arnold,  15  N.  Y.  345 ;  Commonwealth  v.  Stump,  53  Pa.  132. 

10  Richard  v.  Brehm,  73  Pa.  140. 

11  Mejster  v.  Moore,  6  Otto  76.    And  see  Rodebaugh  v.  Sanks,  2  W.  9. 

12  Senser  v.  Bower,  i  P.  &  W.  450;  Thorndell  v.  Morrison,  25  Pa.  336; 
Lehigh  Valley  Railroad  Co.  v.  Hall,  61  -Pa.  361 ;  Hanna  v.  Phillips,  i 
Grant  253;  Guardians  of  the  Poor  v.  Nathans,  2  Brewst.  149;  Physick's 
Estate,  2  Brewst.  179;  Bicking's  Appeal,  2  Brewst.  202;  Brice's  Estate,  2 
W.  N.  C.  112;  Adose  v.  Fossit,  i  Pears.  304. 

13  ,  Commonwealth  v.  Stump,  53  Pa.  132;  Smyth's  Estate,  i  Leg.  Gaz. 
R.  210. 
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partial  reputation  are  not  sufficient  to  establish  a  marriage  de 
facto  ;^*  to  establish  a  marriage  by  cohabitation  and  reputation, 
the  former  must  be  marital  in  its  character,  and  the  reputation 
must  be  general;  the  acts  of  the  parties  should  be  inconsistent  " 
with  any  other  inference  than  that  of  marriage,  to  justify  the  re- 
pute of  it ;  and  this  repute  should  be  credited  by  their  relatives, 
neighbors  and  acquaintances.^^  And  where  the  relation  is  shown 
to  have  had  an  illicit  origin,  it  is  presumed  to  continue  so,  until 
proof  of  change;  in  such  case,  the  law  raises  no  presumption  of 
marriage,  from  the  continuance  of  such  cohabitation,  with  repu- 
tation.^^  Where  it  is  shown  affirmatively,  that  there  was  no  mar- 
riage in  fact,  proof  of  cohabitation  as  man  and  wife  will  not  estab- 
lish one  ;^'  so,  it  has  been  held,  that  a  contract  per  verba  de  pr^- 
senti  does  not  constitute  a  valid  marriage,  if  intended  to  be  fol- 
lowed by  a  subsequent  marriage  ceremony.^* 

The  words,  "I  will  take  you  for  my  wife,"  followed  by  cohabi- 
tation, may  constitute  marriage;  the  test  is  whether  the  parties 
intended  a  present  marriage,  or  merely  an  executory  contract  to 
marry. ^^  An  agreement  to  cohabit  as  husband  and  wife  followed 
by  public  recognition,  will  constitute  marriage.  It  cannot  be  con- 
tradicted by  the  husband's  declarations  to  the  contrary  made  in 
his  wife's  absence.^"  Marriage  may  also  be  proved  by  the  joint 
admissions  of  the  parties.^^ 

14  Yardley's  Estate,  75  Pa.  207;  Bicking's  Appeal,  2  Brewst.  202.  See 
Greenawalt  v.  McEnelley,  85  Pa.  352. 

15  Brinckle  v.  Brinckle,  34  L.  I.  428. 

16  Hunt's  Appeal,  86  Pa.  294;  Foster  v.  Hawley,  8  Hun  (N.  Y.)  68; 
Adose  V.  Fossit,  i  Pears.  304.  But  the  presumption  that  intercourse,  illicit 
in  its  origin,  continued  to  be  of  that  character,  may  be  repelled,  by  a  con- 
trary presumption  in  favor  of  marriage,  though  the  circumstances  fail  to 
show  when  and  how  the  change  from  concubinage  to  matrimony  took 
place.    CaujoUe  v.  Ferrie,  23  N.  Y.  90;   Physick's  Estate,  2  Brewst.  179. 

17  Goldbeck  v.  Goldbeck,  18  N.  J.  Eq.  42.  And  where  a  marriage  is 
absolutely  void  at  law,  by  reason  of  precontract,  a  subsequent  cohabitation, 
without  proof  of  a  change  of  the  relation  of  the  parties  to  each  other,  is 
not  evidence  of  a  marriage  de  facto.  Williams  v.  Williams,  27  Am.  L. 
Reg.  629. 

18  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  (N.  Y.)  235. 

19  Hines  Estate,  10  Super.  Ct.  124.  See  Comly's  Estate,  185  Pa.  208, 
affg.  6  Dist.  119. 

20  Moore's  Estate,  9  C.  C.  338. 

21  Perrine  v.  Kohr,  20  Super.  Ct.  36. 
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b.    When  presumption  of  marriage  exists. 

Although  neither  cohabitation  nor  reputation  of  marriage  is 
marriage,  yet  conjoined  they  are  evidence  from  which  a  presump- 
tion of  marriage  arises,  but  which  may  be  rebutted.^^  Nor  can 
cohabitation  and  reputation  with  frequent  admissions  of  the  mar- 
riage and  birth  of  issue  be  rebutted  by  proof  of  difference  of  rank 
attending  a  dubious  relation  between  the  parties.^^  Likewise  a 
presumption  of  marriage  from  cohabitation  and  reputation  is  re- 
butted by  the  claimant's  admissions  that  she  lived  with  the  dece- 
dent on  his  promise  to  marry  her  and  that  no  marriage  had  ever 
taken  place.^*  But  when  a  husband  and  wife  separate  and  the 
husband  goes  through  the  form  of  marriage  with  another  woman 
and  lives  with  her  nearly  forty  years,  raising  a  family  and  the 
wife  lives  with  another  man  for  thirty  years  and  joins  with  him 
in  making  conveyances,  the  presumption  is  in  favor  of  the  validity 
of  both  marriages.^"  As  the  admission  of  a  party  to  the  fact  of 
marriage  are  against  his  interest  they  are  entitled  to  great  weight, 
while  his  denials  are  not  entitled  to  much  consideration.^^ 

3.    By  what  law  is  validity  of  marriage  determined. 

As  a  general  rule,  the  validity  of  a  marriage  is  to  be  determined 
by  the  law  of  the  place  where  it  was  celebrated ;  if  valid  there,  it 
is  valid  everjrwhere.^'  But  this  rule  refers  to  the  forms  of  entering 
into  the  marriage  contract ;  the  essentials  of  the  contract  depend 
upon  the  laws  of  the  country  in  which  the  parties  are  domiciled  at 
the  time  of  the  marriage.^^  And,  therefore,  when  two  persons, 
domiciled  in  England,  whilst  on  a  temporary  visit  to  Denmark, 
contracted  a  marriage,  void  by  the  laws  of  England  (the  woman 
being  the  man's  deceased  wife's  sister),  the  marriage  was  de- 

22  Commonwealth  v.  Haylow,  17  Super.  Ct.  541;  Hines'  Estate,  10 
Super.  Ct.,  124;  Reading  Fire  Ins.  Co.'s  Appeal,  113  Pa.  204;  Jones  v. 
Jones,  4  Dist.  223;  Grimm's  Estate,  131  Pa.  199;  Smyth's  Estate,  I  Camp. 
21 ;   Commonwealth  v.  Stump,  53  Pa.  132. 

23  Vincent's  Appeal,  60  Pa.  228. 

24  Bott's  Estate,  10  Dist.  122. 

25  West  Buffalo  Township  v.  Bremer  Township,  16  Dist.  761. 

26  Greenawalt  v.  McEnelley,  85  Pa.  352;  Richard  v.  Brehm,  73  Pa.  140; 
Seibert's  Estate,  i  C.  C.  229. 

27  Phillips  V.  Gregg,  10  W.  158. 

28  Bowyer's  Commentaries  on  Universal  Public  Law,  168-9.  i  Burge 
Com;  190-1. 
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clared  void  by  the  courts  of  the  latter  country,  though  such  a 
marriage  is  valid  in  the  kingdom  of  Denmark.^®  So,  if  a  husband, 
who  has  been  divorced  on  the  ground  of  his  adultery,  goes  into 
another  state,  for  the  purpose  of  evading  the  laws  of  his  domicile, 
and  there  contracts  a  marriage  with  the  particeps  criminis,  during 
the  lifetime  of  his  former  wife,  and  immediately  returns  to,  and 
resides  in  the  place  of  his  domicile,  such  marriage  will  be  there 
held  void.^"  And  so,  also,  it  was  held,  in  Virginia,  where  a  mar- 
riage between  a  white  person  and  a  negro  is  prohibited  and  de- 
clared void,'^  that  if  such  persons  go  beyond  the  limits  of  the  state, 
and  contract  a  marriage  in  a  place  whose  laws  permit  such  unions, 
and  then  return  to  the  place  of  their  domicile,  and  cohabit  as  man 
and  wife,  such  marriage  is  invalid  by  the  laws  thereof.^^  The  in- 

29  Brook  V.  Brook,  9  H.  L.  C.  196 ;  s.  c.  3  Sm.  &  Giff.  48.  Conway  v. 
Beazley,  3  Hagg.  639.  Huberus,  lib.  I.  tit.  3,  §8.  The  marriage  of  a  man 
with  a  deceased  wife's  sister  is  valid,  in  all  parts  of  the  United  States ;  in 
the  Greek  church,  such  marriage  is  deemed  incestuous  and  void;  whilst 
in  the  Catholic  church,  it  is  held  not  to  be  contrary  to  the  divine  law,  and 
though  forbidden  by  the  canon  law,  a  marriage  between  such  parties  may 
be  celebrated  by  a  special  dispensation — ^the  church  having  power  to  dis- 
pense with  her  own  laws,  so  far  as  they  are  not  jure  divino.  Martin  V. 
first  dispensed  with  the  prohibition  against  marriage  with  the  sister  of  a 
former  wife,  in' favor  of,  the  Count  De  Foix,  early  in  the  isth  century. 

30  Marshall  v.  Marshall,  2  Hun  238.  Such  marriage,  however,  would 
be  valid,  in  the  place  where  it  was  celebrated;  and  it  would  be  a  serious 
question  whether,  if  the  parties  had  actually  acquired  a  domicile  in  such 
place,  it  would  not  also  be  valid  in  the  place  of  their  former  residence. 
See  Webb's  Estate,  I  Tucker  372.  There  are  many  conflicting  decisions 
on  this  subject,  but  the  position  taken  in  the  text  appears  to  have  the 
greater  weight  of  authority.  The  case  of  Brook  v.  Brook  is  expressly  ap- 
proved in  Story  Confl.  L,aws  (8th  ed.),  §124.  Our  courts  will  not  recognize 
a  foreign  statute  upon  the  subject  of  marriage,  in  direct  conflict  with  our 
established  policy.  A  man  who,  in  Ireland,  has  been  married,  by  a  Catholic 
priest,  to  a  woman  of  the  same  faith,  representing  himself  also  to  be  a 
member  of  that  church,  cannot  repudiate  his  wife,  in  this  state,  on  the 
ground  that  he  was  a  protestant,  at  the  time  of  the  marriage,  and  that  such 
marriage  was  invalid,  by  the  laws  of  Ireland.  Philadelphia  v.  Williamson, 
10  Phila.  176. 

31  A  state  law  which  prohibits  a  marriage  between  a  white  person  and 
one  of  African  descent,  does  not  conflict  with  the  constitution ;  it  operates 
equally  on  both  parties.  Ex  parte  Hobbs,  4  Am.  I,.  Times  Rep.  190;  Green 
V.  State,  s8  Ala.  190. 

32  Kinney  v.  Commmonwealth,  18  Alb.  L.  J.  331.  On  the  14  May  1879, 
the  circuit  court  of  the  United  States,  Hughes,  J.,  refused  a  writ  of  habeas 
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validity  of  a  marriage  of  a  minor  in  Ohio  may  be  showrn  by  its 
statutes  and  laws.^^ 

4.    Grounds  of  divorce. 

The  word  divorce,  in  its  most  extensive  sense,  signifies  the  law- 
ful separation  of  husband  and  wife.  And  it  may  be,  either  for 
causes  which  existed  at  the  time  of  the  marriage,  and  that  render- 
ed it  either  void  or  voidable,  in  which  case,  the  decree  is  one  of 
nullity  of  marriage,  not  properly  of  divorce ;  or,  for  grave  causes 
that  have  since  occurred,  and  in  the  latter  case,  the  decree  may  be 
either  for  a  dissolution  of  the  marriage  contract,  or  for  a  separa- 
tion from  bed  and  board.  As  we  have  seen,  by  the  canon  law, 
the  bond  of  marriage  is  indissoluble,  if  valid  ab  initio ;  but  for  suf- 
ficient cause,  a  marriage  might  be  declared  to  have  been  null  and 
yQJ(j  ssa  Lord  Coke  enumerates  the  grounds  for  nullity  of  mar- 
riage, as  causu  precontractus,  causa  metus,  causa  impotentise  seu 
frigiditatis,  causa  aifinitatis  et  causa  consanguinitatis  ;^*  and  the 
same  causes  are  practically  provided  for  by  our  statutes ;  they  are : 
I.  That  he  or  she  hath  knowingly  entered  into  a  second  mar- 
corpus  in  this  case,  holding,  substantially,  that  parties  cannot  contract  a 
valid  marriage,  in  another  jurisdiction,  which  is  void  by  the  law  of  their 
domicile.  MS.  The  same  point  was  decided  in  North  Carolina,  in  the 
case  of  a  marriage  between  a  white  person  and  a  negro,  in  State  v.  Ken- 
nedy, 76  N.  C.  251.  The  contrary  opinion  was  held  by  the  supreme  court 
of  Massachusetts,  in  Medway  v.  Needham,  16  Mass.  157 ;  but  this  decision 
resulted  in  a  statutory  enactment,  in  that  state,  providing  that  all  marriages 
in  fraud  of  the  domestic  law,  should  be  null  and  void.  Rev.  Stat.,  c.  75,  §6.' 
In  Omohundro's  Estate,  66  Pa.  113,  it  was  held,  that  evidence  of  ac- 
knowledgement and  cohabitation,  were  insufficient  to  establish  a  marriage 
between  a  master  and  a  slave.  Laws  prohibiting  the  marriage  of  white 
persons  and  negroes  prevail  in  the  states  of  Alabama,  Florida,  Georgia, 
Indiana,  Kentucky,  Maine,  Maryland,  Michigan,  Missouri,  Nebraska,  North 
Carolina,  Oregon,  Rhode  Island,  Tennessee,  Texas,  Virginia,  and  West 
Virginia. 

33  Easley  v.  Commonwealth,  11  At.  220. 

33a  The  prohibition  against  a  re-marriage  after  a  divorce  for  the  adul- 
tery of  the  other  party,  is  found  in  the  Book  of  Hermas,  which  was  re- 
ceived as  canonical  in  many  of  the  ancient  churches.  Speaking  on  this 
subject,  the  writer  says,  "if  he  shall  put  away  his  wife,  and  marry  another, 
he  also  doth  commit  adultery."  II.  Hermas  iv.  6.  What  are  called  the 
apocryphal  books,  though  their  inspiration  be  doubtful,  are  not,  necessarily, 
without  authority. 

34  Co.  Litt.  2353. 
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riage,  in  violation  of  the  previous  vow  he  or  she  made  to  the 
former  wife  or  husband,  whose  marriage  is  still  subsist- 
ing,*^ or  causa  prsecontractus. 
II.  That  the  alleged  marriage  was  procured  by  fraud,  force  or 
coercion,  and  has  not  been  subsequently  confirmed  by  the 
acts  of  the  injured  party,'®  or  causa  metus. 
III.  That  either  party  at  the  time  of  the  contract,  was,  and  still 
is,  naturally  impotent,  or  incapable  of  precreation,*^  or 
causa  impotentiae  sue  frigiditatis. 
VI.  That  the  parties  are  related  within  the  degree  of  consan- 
guinity, or  affinity,  according  to  the  table  established  by 
law,**  or  causa  affinitatis  et  causa  consanguinitatis. 
In  each  of  these  cases,  our  courts  are  empowered  to  decree  the 
marriage  to  be  null  and  void. 

a.    Grounds  unknown  to  common  law. 

The  causes  for  which  a  divorce  from  the  bonds  of  matrimony, 
for  matters  which  have  occurred,  after  the  celebration  of  a  legal 
marriage,  and  which  are  not  recognized  by  the  common  law, 
are: — 

I.  Adultery.*^ 
II.  Wilful,  malicious  and  continued  desertion  of  either  party 
from   the   habitation   of   the   other,   without   reasonable 
cause.*" 
III.  Cruel  and  barbarous  treatment,  by  a  husband,  endangering 
his  wife's  life,  or  the  offering  of  such  indignities  to  her 
person,  as  to  render  her  condition  intolerable  and  life  bur- 
densome, and  thereby  force  her  to  withdraw  from  his 
house  and  family. 
IV.  Where  the  wife  shall,  by  cruel  and  barbarous  treatment, 
have  rendered  the  condition  of  her  husband  intolerable  or 
life  burdensome." 

35  Acts  13  March,  1815,  §1,  6  Sm.  L.  286,  i  Purd.  §1,  p.  1230;  and  14 
April,  i8S9,  P.  h.  647,  i  Purd.  §17,  p.  1237. 

36  Act  8  May,  1854,  §1,  P.  L.  644,  i  Purd.  509,  §7,  p.  1234. 

37  Act  of  181S,  I  Purd.  §1,  p.  1230. 

38  Ibid.  §s,  I  Purd.  §2,  p.  1233. 

39  Ibid.  §1,  I  Purd.  §1,  p.  1230. 

40  Act  26  April,  1850,  §s,  P.  L.  S9I,  i  Purd.  §S,  p.  1234. 

41  Act  8  May,  1854,  P.  I,.  644,  amended  by  act  of  June  25,  1895,  §1,  P.  I, 
308,  I  Purd.  §7,  III.  p.  123s,  509-    The  act  9  March  1855,  P.  I,.  68,  rPtird! 
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V.  Where  either  of  the  parties  shall  have  been  convicted  of  a 
felony,  and  sentenced  to  the  county  prison  or  penitentiary, 
for  any  term  exceeding  two  years.*^ 

The  causes  for  which  a  divorce  a  mensa  et  thoro  may  be  decreed, 

will  be  considered  hereafter. 

5.     Precontract.     Bigamy,   (b) 

A  second  marriage,  contracted  whilst  the  party  has  a  former 
husband  or  wife  in  full  life,  is  absolutely  void;*^  but  the  party 
must,  nevertheless,  judicially  establish  the  nullity  of  a  former 
marriage,  before  he  is  at  liberty  to  marry  again.**  If,  however,  a 
woman  contract  a  second  marriage,  while  her  first  husband  was 
living,  and  it  be  shown  that  he  had,  at  the  time,  a  former  wife 
in  full  life,  the  woman's  second  marriage  is  valid.*'  A  conviction 
of  bigamy  renders  the  marriage  absolutely  void,  and  enables  the 
injured  party  (the  second  wife)  to  marry  again,  without  a  decree 
of  divorce.*®  The  act  of  1815  provides,  that  if  any  husband  or 
wife,  upon  any  false  rumor,  in  appearance  well  founded,  of  the 
death  of  the  other  (when  such  other  has  been  absent  for  the  space 
of  two  whole  years) ,  shall  marry  again,  he  or  she  shall  not  be  liable 
to  the  pains  of  adultery ;  but  it  shall  be  at  the  option  of  the  party 
remaining  unmarried,  at  his  or  her  return,  to  insist  on  having  his 
or  her  former  wife  or  husband  restored,  or  to  have  his  or  her  own 


b    4  Vale  12251. 
§9,  p.  1236,  enumerates  "personal  abuse,  or  such  conduct  on  the  part  of 
either  husband  or  wife,  as  to  render  the  condition  of  the  other  party  intol- 
erable and  life  burdensome." 

42  Act  of  1854.    See  §12. 

43  Heflner  v.  Heflner,  23  Pa.  104 ;  RumpflE  v.  Vichestein,  3  Pitts.  148. 

44  Thompson  v.  Thompson,  10  Phila.  131;  Griffith  v.  Smith,  i  Clark 
479.  If  facts  exist,  which  render  a  marriage  void  ab  initio,  no  decree  dis- 
solving the  contract  is  necessary ;  yet,  it  is  prescribed  by  law,  for  the  quiet 
of  the  parties,  and  the  good  order  of  society.  Lincoln  v.  Lincoln,  6  Rob. 
525.  And  Sharswood,  J.,  says,  that  at  common  law,  a  prior  marriage  made 
the  contract  void  ab  initio,  and  the  union  meretricious;  and  in  such  case, 
no  sentence  of  nullity,  or  decree  of  divorce,  was  required ;  but,  at  all  times, 
whether  during  the  lifetime  of  the  parties,  or  afterwards,  the  marriage 
might  be  considered  and  treated  as  null  and  void.  Walter's  Appeal,  70  Pa. 
393.    The  same  doctrine  is  held  by  Read,  J.,  in  Parker's  Appeal,  44  Pa.  310. 

45  Shaak's  Estate,  4  Brewst.  305.    And  see  Patterson  v.  Gaines,  6  How. 

SSO. 

46  Harrison  v.  Harrison,  i  Phila.  389. 
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marriage  dissolved.*'  The  second  marriage  is,  nevertheless  null  and 
void.*'  In  New  York,  however,  such  marriage  can  be  declared 
void  only  on  the  application  of  one  of  the  parties  to  it,  during  the 
lifetime  of  the  other  ;*^  a  decree  of  nullity  of  marriage,  for  such 
cause  bastardizes  the  issue  of  the  second  marriage.*"  To  justify 
a  second  marriage,  there  must  be  a  general  report  that  the  hus- 
band or  wife  died  at  sdme  particular  place,  was  shipwrecked,  or 
lost  his  or  her  life  in  some  way  which  the  report  specified.^^ 

A  subsequent,  bigamous  marriage  knowingly  contracted  is  by 
the  statute  good  ground  for  a  divorce  at  the  suit  of  the  other 
party  to  the  first  marriage,  even  though  the  libel  do  not 
charge  adultery.^^  A  conviction  of  bigamy  would  be  a  sufficient 
adjudication  of  the  nullity  of  the  second  marriage  which,  by  the 
acts  of  1705  and  i860,  is  void.^'  On  an  application  for  a  decree 
of  nullity  of  marriage,  because  it  is  void,  the  master  should  ascer- 
tain by  his  finding  the  name,  or  other  description  of  her  first  hus- 
band, and  also  that  he  was  living  at  the  time  of  the  second  mar- 
riage."* The  burden  is  on  the  libellant  to  show,  not  only  the  al- 
leged prior  marriage  of  the  respondent,  but  also  that  the  parties 
to  such  marriage  were  living  at  the  date  of  the  second  or  alleged 
bigamous  marriage.""  Again,  a  party  who  asks  for  a  decree  de- 
claring an  alleged  marriage  a  nullity  by  reason  of  a  prior  marriage 
must  show  that  the  person  applying  for  the  decree  is  an  innocent 
party."* 

The  act  of  1859"'  provides  for  declaring  the  supposed  or  al- 
leged marriage  void  on  the  application  of  the  injured  or  innocent 
party,  and  the  proceedings  are  to  be  conducted  as  in  cases  of  di- 


47  Act  of  181S,  §6;  I  Purd.  §30,  p.  1246. 

48  Kenley  v.  Kenley,  2  Yeates  207;   Williamson  v.  Parisien,  i  Johns. 
Ch.  389. 

49  Cropsey  v.  McKinney,  30  Barb.  47;   GrifEn  v.  Banks,  24  How.  Pr. 
213.  But  this  is  by  statute :  see  Walter's  Appeal,  70  Pa.  393. 

50  Zule  V.  Zule,  Saxton  (N.  J.)  96. 

51  Commonwealth  v.  Smith,  2  Wheeler  Cr.  Cas.  81. 

52  Ralston  v.  Ralston,  2  Dist.  241. 

53  Klaas  v.  Klaas,  47  Pitts.  Iv.  J.  238;  but  the  point  was  not  considered 
on  appeal.    14  Super.  Ct.  sso. 

54  Matheson  v.  Matheson,  11  Dist.  289. 

55  Stymiest  v.  Stymiest,  4  Dist.  305. 

56  Heinzman  v.  Heinzman,  4  Dist.  225. 

57  Act  April  14,  P.  L.  647,  i  Purd.  §17,  p.  1237. 
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vorce  from  the  bond  of  matrimony.  The  libellant  therefore  must 
be  innocent  or  injured,  apd  that  fact  must  appear.'*  If  nothing 
has  been  heard  from  the  former  spouse  for  seven  years,  the  pre- 
sumption of  death  arises,  and  the  party  who  marries  again  is  as 
innocent  as  if  there  had  been  a  report  of  actual  death,'*  but  a  wife 
who  has  deserted  her  husband  abroad  cannot  be  held  innocent  if 
she  remarries  here.^"  The  proceeding  must  follow  the  act  of 
1815,^^  and  the  prayer  for  the  petition  should  be  that  the  marriage 
be  decreed  null  and  void.*^ 

6.    Fraud  and  coercion,  (c) 

As  we  have  seen,  our  courts  have  jurisdiction  to  decree  a  di- 
vorce where  the  alleged  marriage  was  procured  by  fraud,  force 
or  coercion,  and  has  not  been  subsequently  confirmed  by  the  acts 
of  the  injured  party.^^  Marriage  is  considered  by  our  law  as  a 
civil  contract;  and  in  this  agreement,  as  in  all  others,  the  free 
consent  of  the  parties  is  essential  to  its  validity.^*  Thus,  a  divorce 
will  be  decreed,  at  the  suit  of  the  husband,  where  the  marriage 
has  been  contracted,  under  duress  of  imprisonment  on  void  pro- 
cess, or  under  a  false  charge.^'  But,  where  the  wife,  before  mar- 
riage, had  alleged  that  she  was  pregnant  by  the  complainant,  and 
had  been  delivered  of  a  child,  within  nine  months  after  the  mar- 
riage, this  was  held  not  to  be  ground  of  divorce,  under  the  statute, 
whether  such  representations  were  true  or  false;  the  husband 
must  have  known  whether  or  not  he  had  had  illicit  intercourse  with 
the  wife  before  marriage.  A  fraudulent  concealment,  however, 
of  pregnancy,  at  the  time  of  marriage,  when  the  husband  had  had 
no  connection  with  his  wife,  and  was  ignorant  of  her  unchastity, 
and  a  child  was  born  within  two  and  a  half  months  after  the  mar- 

c    4  Vale  11864,  12244. 

58  O'Keefe  v.  O'Keefe,  3  Dist.  4Si. 

59  Ibid. 

60  Jones  V.  Jones,  8  York  184. 

61  Howard  v.  Lewis,  6  Phila.  50. 

62  Welhelmi  v.  Wilhelmi,  9  Dist.  685. 

63  Act  8  May,  1854,  P.  L.  644,  i  Purd.  §7,  p.  1234. 

64  Ferlat  v.  Gojan,  Hopk.  Ch.  493;  Sloan  v.  Kane,  10  How.  Pr.  66; 
Scott  V.  Shufeldt,  5  Paige  43.  A  marriage  contracted  by  a  lunatic  is  abso- 
lutely void.  Wightman  v.  Wightman,  4  Johns.  Ch.  343.  And  see  Doe  v. 
Doe,  Edm.  S.  C.  344,  as  to  what  is  such  mental  unsoundness  as  will  avoid  a 
marriage. 

65  Collins  v.  Collins,  2  Brewst.  515. 
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riage,  is  such  fraud  as  will  entitle  the  husband  to  a  decree  of 
nullity  of  marriage,  where  he  has  not  acquiesced,  but  left  his  wife 
as  soon  as  the  fraud  was  discovered.*^  A  marriage  will  be  de- 
clared void,  on  the  ground  of  the  party's  intoxication  at  the  time 
of  the  ceremony,  where  there  has  been  no  consummation  by  co- 
habitation ;**  and  where  the  marriage  was  performed  in  jest, 
though  the  ceremony  was  legal."^  But  the  husband's  representa- 
tions that  a  former  wife  was  dead,  when,  in  fact,  he  had  been  di- 
vorced from  her,  is  not  ground  of  divorce  f  nor  can  a  divorce  be 
decreed  for  the  husband's  fraud,  in  inducing  the  marriage,  by 
false  representations  as  to  his  character  and  property/^ 

A  marriage  procured  by  charging  the  libellant  with  a  crime  of 
which  he  was  innocent  and  by  threatening  to  arrest  and  imprison 
him  will  be  declared  void  on  the  ground  of  f  raud."^  The  threats 
to  establish  coercion  must  be  such  as  to  do  bodily  harm,  over- 
power the  judgment  and  coerce  the  will  i'^  and  if  the  evidence  of 
coercion  depends  on  the  unsupported  testimony  of  the  libellant 
and  is  contradicted  by  the  other  witnesses,  a  verdict  for  the  libel- 
lant will  be  set  asideJ*  Nor  can  a  man  who  is  arrested  for  forni- 
cation and  bastardy  and  afterward  marries  the  prosecutrix  and 
lives  with  her  for  three  weeks  allege  as  a  ground  of  divorce  that 
he  was  forced  into  marriage  by  duress/^  The  failure  of  a  woman 
to  tell  her  intended  husband  of  her  anti-nuptial  incontinence  is  not 
such  a  fraud  on  him  as  to  entitle  him  to  a  divorce;^*  nor  is  her 
pregnancy  at  the  time  of  her  marriage  through  intercourse  with 
another  if  her  husband  also  had  intercourse  with  her  before  mar- 


(6    Hoffman  v.  Hoffman,  30  Pa.  417. 

67  Carris  v.  Carris,  24  N.  J.  Eq.  S16. 

68  Selah  v.  Selah,  23  N.  J.  Eq.  185. 

69  McCIurg  V.  McClurg,  20  N.  J.  Eq.  225. 

70  Clarke  v.  Clarke,  11  Abb.  Pr.  228.  This  decision  appears  to  infringe 
on  the  religious  liberty  of  those  who  cannot  conscientiously  contract  mar- 
riage with  a  divorced  man,  as  is  the  case  with  all  members  of  the  Catholic 
church. 

71  Klein  V.  Wolfsohn,  i  Abb.  N.  C.  134. 

72  Brant  v.  Brant,  17  Phila.  655. 

73  Todd  v.  Todd,  149  Pa.  60. 

74  Stevenson  v.  Stevenson,  7  Phila.  86.  See  also  Pyle  v.  Pyle,  10  Phila 
S8. 

75  Richards  v.  Richards,  19  C.  C.  322. 

76  Allen's  Appeal,  99  Pa.  201. 
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riage;^'  nor  would  her  false  statement  that  she  was  pregnant  by 
him  instead  of  by  another.''*  The  non-disclosure  by  a  man  that  he 
was  a  fugitive  who  had  escaped  from  the  penitentiary  of  another 
state,  and  whose  long  sentence  of  thirteen  years  was  unknown  to 
the  libellant,  was  such  a  fraud  as  to  justify  the  granting  of  a  di- 
vorce under  the  amended  act  of  1854.''^ 

7.    Impotency.  (d) 

That  the  party  was,  at  the  time  of  the  contract  of  marriage,  and 
still  is,  naturally  impotent  or  incapable  of  procreation,  is  ground 
for  decree  of  nullity  of  marriage  f  for  it  is  essential  to  the  valid- 
ity of  a  marriage,  that  the  parties  are  capable  of  performing  the 
duties  presumed  to  be  stipulated  in  their  agreement.*^  As  this  is  a 
physical  impediment,  the  proof  must  be  such  as  to  satisfy  the 
court  that  it  existed  at  the  time  of  the  marriage,  and  that  it  still 
remains  without  remedy.*^  The  court  will  not  pronounce  a  sen- 
tence of  nullity,  on  the  ground  of  the  impotency  of  the  wife,  until 
after  a  proper  surgical  examination,  for  the  purpose  of  ascer- 
taining whether  the  alleged  incapacity  be  incurable  ;^^  and  even 
where  present  incapacity  is  admitted,  the  court  will  order  a  sur- 
gical examination,  together  with  an  examination  of  the  party  on 
oath,  to  determine  whether  or  not  it  existed  at  the  time  of  the  mar- 


d    4  Vale  12244. 

77  Bartholemew  v.  Bartholemew,  3  Dist.  SS7. 

78  Richards  v.  Richards,  19  C.  C.  322;  Hoffman  v.  Hoffman,  30  Pa. 
417;  Todd  V.  Todd,  149  Pa.  60. 

79  Talbot  V.  Talbot,  19  Dist.  1009. 

80  Act  of  181S,  §1,  I  Purd.  §1,  p.  1230. 

81  Pojmter  on  Marriage  and  Divorce  i,  123.  I  Bishop,  Ibid.  §723. 
It  was  much  questioned,  in  1613,  in  the  case  of  the  Earl  of  Essex,  2  How. 
St.  Tr.  876,  whether  impotency  quoad  banc  was  sufficient  ground  for  an- 
nulling the  marriage.  But  Dr.  Lushington,  in  a  later  case,  so  decided ; 
sa3ang  with  much  force,  "that  impotency  quoad  banc  is  just  as  prejudicial 
to  the  individual  woman,  as  universal  impotency,"  and  the  latter,  after  all, 
is  but  an  inference  from  the  establishment  of  the  former.  Anon.,  22  Eng. 
1,.  &  E^q.  637;  s.  c.  2  Robertson  625.  See  Dyer  179  n.  Daniel  v.  Daniel,  i 
Pears.  242.  It  seems,  however,  that  the  court  will  not  decree  a  divorce 
propter  impotentia,  where  the  parties  are  of  advanced  age,  at  the  time  of 
contracting  the  marriage.  Fulmer  v.  Fulmer,  36  1,.  I.  193.  Briggs  v.  Mor- 
gan, 2  Hagg.  339- 

82  Poynter  125. 

83  Devanbagh  v.  Devanbagh,  S  Paige  S54- 
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riage;'*  this  rule  is  necessary,  to  prevent  collusive  applications.*^ 
Still,  the  courts,  in  consideration  of  the  peculiar  character  of  the 
proof,  are  not  disposed  to  encourage  these  suits,  without  evident 
necessity.*'  Impotency  being  a  canonical  impediment  renders  the 
marriage  voidable  only,  not  void;  the  validity  of  the  marriage, 
therefore,  cannot  be  questioned,  after  the  death  of  one  of  the 
parties,  without  a  judicial  sentience  of  nullity.*^ 

To  justify  a  divorce  on  the  ground  of  impotency,  it  must  be  al- 
leged and  proved  to  be  incurable;**  and  on  proof  corroborating 
the  admissions  of  the  defendant's  answer.*^  If  impotency  on  the 
part  of  the  wife  is  alleged,  the  court,  with  her  consent,  will  order 
a  physical  examination.^"  Again,  a  divorce  on  the  ground  of  im- 
potency may  be  granted  on  the  uncorroborated  testimony  of  the 
libellant  if  there  be  no  suspicion  of  collusion,  and  without  requir- 
ing a  medical  examination.^^  Voluntary  castration  by  the  hus- 
band after  marriage  is  not  ground  for  divorce  at  the  instance  of 
the  wif  e.»^ 

8.    Consanguinity  and  afiinity. 

All  marriages  within  the  decree  of  consanguinity  or  affinity,  ac- 
cording to  the  table  established  by  law,  are  declared  to  be  void, 
to  all  intents  and  purposes,  and  the  courts  may  grant  divorces  for 
such  causes.  But  if  such  marriage  shall  not  have  been  dissolved, 
during  the  lifetime  of  the  parties,  its  lawfulness  cannot  be  there- 
after questioned.'^  The  table  of  degrees  of  consanguinity  and 
affinity  here  referred  to,  is  as  follows  :^* 

84  Newell  V.  Newell,  9  Paige  25 ;  Schroder  v.  Railroad  Co.,  19  Alb.  L. 
J.  234;  s.  c.  47  Iowa  37S. 

8s  See  Edwards  v.  Edwards,  9  Phila.  617;  Daniel  v.  Daniel,  i  Pears. 
242. 

86  Lord  Stowell,  in  Guest  v.  Shipley,  2  Hagg.  321. 

87  Elliott  V.  Garr,  2  Phillimore  16,  19;  Sneed  v.  Ewing,  5  J.  J.  Marsh, 
460.  The  husband's  impotency  is  no  defence  to  a  suit  for  a  divorce,  on  the 
ground  of  the  wife's  adultery.    Griffin  v.  Griffin,  23  How.  Pr.  183. 

88  Roe  V.  Roe,  29  Pitts,  h.  J.  319;  A.  C.  v.  B.  C,  lo  W.  N.  C.  569  and 
II  W.  N.  C.  479- 

89  Daniel  v.  Daniel,  I  Pears.  242. 

90  A.  C.  V.  B.  C,  II  W.  N.  C.  479. 

91  Christman  v.  Christman,  7  C.  C.  595. 

92  Berger  v.  Berger,  23  C.  C.  232. 

93  Act  of  181S,  §s,  I  Purd.  §2,  p.  1233. 

94  Act  31  March,  i860,  §39,  P.  L.  393,  i  Purd.  §280,  p.  966. 
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Degrees  of  Consanguinity. 
A  man  may  not  marry  his  mother. 

"  father's  sister. 

"  mother's  sister, 

sister, 
daughter. 
"    the  daughter  of  his  son  or  daughter. 
A  woman  may  not  marry  her  father. 

father's  brother. 
"  "  mother's  brother, 

brother, 
son. 
"        the  daughter  of  her  son  or  daughter. 

Degrees  of  Affinity. 

A  man  may  not  marry  his  father's  wife. 

"  "  son's  wife. 

"  "  son's  daughter. 

A  man  may  not  marry  his  wife's  daughter. 

"  "    the  daughter  of  his  wife's  son  or  daughter. 

A  woman  may  not  marry  her  mother's  husband. 

"  "  daughter's  husband. 

"  "  husband's  son. 

"  "        the  son  of  her  husband's  son  or  daughter. 

Consanguinity  and  affinity  within  the  prohibited  decrees  are 
civil  disabilities,  by  force  of  express  statute,  and  make  the  mar- 
riage null  and  void,  without  decree  of  divorce,  except  as  otherwise 
provided,  that  is,  by  decree  of  nullity  of  marriage;  this  is  so, 
whenever  a  marriage  is  declared  null  and  void  by  the  express  pro- 
visions of  some  statute.'^  But  a  marriage  between  uncle  and  niece, 
cannot  be  questioned  after  the  death  of  either  of  the  parties; 
though  incestuous,  such  marriage  can  only  be  declared  void  during 
the  lifetime  of  the  parties  ;"*  so,  of  the  marriage  of  a  man  to  his 
son's  widow ;  and  this  provision  of  the  statute  is  not  repealed  by 
the  act  of  i860,  which,  in  general  terms,  declares  such  marriages 
void.*^ 

95  Walter's  Appeal,  70  Pa.  394. 

96  Parker's  Appeal,  44  Pa.  309- 

97  Walter's  Appeal,  70  Pa.  394. 
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A  marriage  between  first  cousins,  domiciled  in  Pennsylvania, 
solemnized  in  another  state  where  such  marriages  are  legal,  will 
be  recognized  as  valid  in  Pennsylvania,  although  both  parties 
knew  that  such  marriages  were  prohibited  in  this  state  by  the  act 
of  1901°*  and  the  couple  immediately  returned  to  this  state  and 
have  since  resided  here.^* 

g.    Adultery,  (e) 

The  first  cause  for  which  the  courts  are  empowered  to  dissolve 
the  bonds  of  matrimony,  after  a  valid  marriage  between  the  par^ 
ties,  is  that  of  adultery.  It  is  a  fundamental  rule,  that  it  is  not 
necessary  to  prove  the  direct  fact  of  adultery;  for,  being  com- 
mitted in  secret,  it  is  seldom  susceptible  of  proof,  except  by  cir- 
cumstances, which,  however,  are  sufficient,  whenever  they  would 
lead  the  guarded  discretion  of  a  reasonable  and  just  man  to  a  con- 
clusion of  guilt.^""  But  a  divorce  will  not  be  decreed,  upon  evi- 
dence which  leaves  the  fact  of  the  defendant's  guilt  in  doubt.^"^ 
What  are  the  circumstances  which  lead  to  such  a  conclusion,  can- 
not be  laid  down  universally;  because  they  may  be  infinitely  di- 
versified by  the  situation  and  character  of  the  parties,  by  the  state 
of  general  manners,  and  by  many  other  incidental  circimistances, 
apparently  slight  and  delicate  in  themselves,  but  which  may  have 
most  important  bearings  on  decisions  upon  the  particular  case.^"^ 
Thus,  proof  of  improper  familiarities,  not  amounting  to  crimi- 
nality, is  admissible,  to  corroborate  evidence  of  adultery ,^°^  and 
a  wife's  visit  with  a  man  to  a  brothel,  or  to  a  man  at  his  lodgings, 
has  beeii  held  sufficient  proof  of  adultery,  because  it  is  impossible 


e    4  Vale  12216. 

98  Act  of  June  24,  P.  L.  597,  i  Purd.  p.  967  note  (e). 

99  Schofield  V.  Schofield,  20  Dist.  805. 

100  I<ord  Stowell,  in  Loveden  v.  Loveden,  2  Hagg.  2.  Gibson,  C.  J.,  in 
Matchin  v.  Matchin,  6  Pa.  338;  Mulock  v.  Mulock,  i  Edw.  Ch.  14;  Day  v. 
Day,  3  Green  Ch.  444.  Circumstantial  evidence  of  adultery  may  be  re- 
butted, by  proof  of  such  serious  ill-health  on  the  part  of  the  woman,  as  to 
negative  the  idea  of  criminal  disposition  on  her  part.  Anon.,  3  Abb.  N.  C. 
161 ;  and  cases  there  cited. 

loi  Ferguson  v.  Ferguson,  i  Barb.  Ch.  604.  And  see  Berckmans  v. 
Berckmans,  16  N.  J.  Eq.  122;  s.  c.  17  N.  J.  Eq.  453-  Piatt  v.  Piatt,  S 
Daly  295. 

102  Loveden  v.  Loveden,  2  Hagg.  2. 

103  Lockyer  v.  Lockyer,  Edm.  S.  C.  107. 
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to  assign  an  innocent  motive  for  such  a  meeting.^"*  The  wife's 
insanity,  at  the  time  of  the  commission  of  the  act  of  adultery,  is  no 
bar  to  a  decree ;  the  primary  object  is  to  keep  the  sources  of  gen- 
eration pure,  and  when  they  have  been  corrupted,  the  preventive 
remedy  is  to  be  appHed,  without  regard  to  the  moral  responsibility 
of  the  subject  of  it.  Adultery  committed  under  the  irresistable 
impulse  of  that  morbid  activity  of  the  sexual  propensity,  called 
erotomania,  is  certainly  ground  of  divorce,  though  not  of  indict- 
ment f°^  and  a  decree  of  divorce  will  be  granted  against  a  party  of 
unsound  mind,  for  an  act  of  adultery  committed  whilst  sane.^°* 

a.  Election  of  remedies. 

A  wife  has  an  election  in  the  case  of  her  husband's  adultery  to 
proceed  for  a  divorce,  a  vinculo  matrimonii  or  a  mensa  et 
thoro.^"^  And  if  either  have  separated  by  agreement,  the  adultery 
of  either  after  their  separation  is  good  ground  for  divorce.^"^ 

b.  Proof. 

In  proof  of  the  charge  all  the  facts  indicating  illicit  relations 
should  be  stated  ;^'"  the  charge  will  not  be  sustained  against  a  hus- 
band by  the  testimony  of  his  wife  to  suspicious  circumstances 
alone  j^^"  nor  on  the  evidence  only  of  the  uncorroborated  confes- 
sion or  admission  of  the  wife  ;^^^  nor  on  a  child  born  of  the  alleged 
adulterous  intercourse  bearing  a  resemblance  to  the  respondent  ;^^^ 
nor  on  the  incompetent  testimony  of  a  husband  supported  by  that 
of  his  wife's  paramour.^^^  Evidence  that  a  wife  had  communi- 
cated a  venereal  disease  to  her  husband  is  evidence  of  adultery  ;^^* 
and  the  charge  may  be  sustained  by  it  if  a  wife's  guilt  can  be 

104  Matchin  v.  Matchin,  6  Pa.  332;  Van  Epps  v.  Van  Epps,  6  Barb. 
322.    And  see  2  Bishop  on  Marriage  and  Divorce  §1384.     18  Alb.  L.  J.  502. 

105  Gibson,  C.  J.,  in  Matchin  v.  Matchin,  6  Pa.  336-7. 

106  Cook  V.  Cook,  53  Barb.  180 ;  Rathbun  v.  Rathbun,  40  How.  Pr.  328. 

107  Light  V.  Light,  I  W.  263. 

108  Gee  V.  Gee,  13  C.  C.  382. 

109  Garr  v.  Garr,  19  C.  C.  502 ;  Yocum  v.  Yocum,  3  Dist.  615 ;  Matchin 
V.  Matchin,  6  Pa.  332. 

no    Graham  v.  Graham,  153  Pa.  450. 

111  Matchin  v.  Matchin,  6  Pa.  332;  Geiger  v.  Geiger,  i  Leh.  L.  J.  114; 
Quick  V.  Quick,  6  Kulp  137- 

112  Ritchey  v.  Ritchey,  6  Dist.  406. 

113  Matchin  v.  Matchin,  6  Pa.  332;  Fairchild  v.  Fairchild,  I  Kulp  400; 
Meckel  v.  Heckel,  8  Dist.  27.    See  also  Bickel  v.  Bickel,  i  Leh.  L.  J.  56. 

114  McCune  v.  McCune,  31  Super.  Ct.  248. 
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fairly  inferred  from  the  testimony  though  there  is  no  direct  evi- 
dence to  establish  it.^^^  Also  when  the  husband  testifies  to  a  con- 
fession corroborated  by  witnesses  and  the  letters  of  the  respond- 
ent and  correspondent  establishing  an  unlawful  intimacy.^^* 

Adultery  may  be  proved  circumstantially,  but  the  appearances 
must  establish  it  as  a  necessary  conclusion.^^'  The  libellant  may 
also  interrogate  the  respondent  charged  with  adultery  as  if  on 
cross  examination,  subject  to  the  right  of  the  respondent  to  de- 
cline to  answer  incriminating  questions.^^^  And  when  the  parties 
have  closed  the  taking  of  testimony  without  calling  the  respondent 
the  master  may  summon  him  under  the  Philadelphia  rule.^^"  A 
husband  who  connives  at  his  wife's  adultery  is  not  entitled  to  a  di- 
vorce.^^" 

A  divorce  will  be  denied  on  this  ground  whenever  he  connived 
at  her  adultery  and  ensnared  her  by  his  exposure  of  her  to  lewd 
company,  or  by  the  use  of  other  means  with  the  view  of  produc- 
ing that  result.^^^ 

c.    Condonation. 

Condonation  of  adultery  will  also  bar  a  decree  of  divorce.^^^  It 
puts  an  end  to  the  proceedings  which  cannot  be  revived  by  sub- 
sequent acts  of  adultery.^^^  But  a  condonation  of  the  act  does  not 
prevent  either  party  from  procuring  a  divorce  for  the  subsequent 
adultery  of  the  other.^^*  Says  Justice  Brown :  "If,  after  such  so- 
ciety or  embrace  and  forgiveness,  the  offence  is  repeated,  without 
renewed  forgiveness,  the  wronged  husband  or  wife  may  ask  that 
the  marital  bands  be  sundered.""^  This  defence  applies  only  to 
the  charge  of  adultery  and  not  to  cruelty.^^^ 

IIS    Ibid. 
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Pa.  379. 
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120  Yocum  V.  Yocum,  3  Dist.  615. 

121  Act  March  13,  1815,  §7,  6  Sm.  L.  288,  I  Purd.  §31,  p.  1246;  Cos- 
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There  can  be  no  condonation  without  a  belief  in  the  guilt  of  the 
person  condoned,  and  an  intention  to  forgive  it.  "Mere  suspicion," 
says  Justice  Fell,  "is  not  belief,  and  the  proof  of  circumstances 
which  might  give  rise  to  it  is  not  sufficient  to  establish  a  conclusive 
presumption  of  condonation  on  the  ground  of  cohabitation.  The 
condonation  which  the  act  of  assembly  makes  a  bar  to  a  divorce 
must  be  after  he  or  she  knew  of  the  criminal  act."^^^ 

d.    Evidence  of  reputation  for  virtue. 

Finally,  in  such  a  proceeding  against  a  wife,  evidence  of  her 
good  reputation  for  virtue  and  chastity  is  inadmissable.^^' 

When  a  husband  and  wife  have  separated  by  agreement,  adul- 
tery by  either,  committed  after  the  .separation,  and  not  condoned 
is  a  ground  for  divorce.^^^ 

10.    Desertion,  (f) 

The  wilful  and  malicious,  desertion  of  either  of  the  parties,  and 
absence  from  the  habitation  of  the  other,  without  a  reasonable 
cause,  is  one  of  the  grounds  of  divorce  enumerated  in  our  stat- 
utes.^*" To  constitute  a  wilful  desertion,  there  must  be  an  inten- 
tion to  abandon;  a  mere  separation,  by  mutual  consent,  is  not 
enough  ;^*^  so,  the  refusal  of  a  wife  to  accompany  her  husband  to 
a  foreign  country,  is  not  per  se  a  wilful  and  malicious  deser- 
tion.^^^  And,  if  husband  and  wife  voluntarily  separate,  on  account 
of  his  inability  to  support  her,  and  she  return  to  her  relatives,  this 
is  not  a  desertion  on  his  part,  which  will  entitle  her  to  a  divorce.^^^ 
Nor  is  a  withdrawal  of  the  wife  from  cohabitation,  or  a  contin- 
uance of  it,  with  the  assent  of  the  husband,  a  wilful  and  malicious 
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133  Ingersoll  v.  Ingersoll,  49  Pa.  249. 
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desertion  ;^^*  such  assent,  however,  is  revocable,  and  if  the  ab- 
sence be  continued  thereafter,  it  amounts  to  a  desertion.^^'  The 
reasonable  ground  which  will  justify  a  wife  or  husband  in  quit- 
ting and  abandoning  each  other,  is  such  as  would  entitle  the  party- 
injured  to  a  divorce  ;^^°  nothing  short  of  such  conduct  will  justify 
the  husband  in  refusing  to  receive  his  wife  back,  after  a  tempo- 
rary separation ;  his  refusal  to  do  so,  is  ground  of  divorce  on  her 
part.^^'^  Where,  however,  a  husband  breaks  up  his  domestic  estab- 
lishment, in  bad  faith,  with  a  view  to  obtain  ground  for  a  divorce, 
the  fact  that  his  wife  refuses  to  follow  him  to  a  boarding-house 
provided  for  her,  is  not  a  desertion  within  the  statute;  and,  in 
such  case,  it  is  competent  for  her  to  show  a  series  of  "humiliating 
language  and  opprobrious  epithets  addressed  to  her,  in  the  pres- 
ence of  her  servants,"  as  a  reason  for  refusing  to  follow  hiin  to 
his  new  abode.^^^  Even  if  the  party  deserting  the  other,  go  away 
with  a  view  of  not  returning  again,  the  law  allows  two  years  as  a 
locus  poenitentise.^^^ 

To  constitute  desertion  there  must  be  both  actual  abandonment 
of  matrimonial  cohabitation  and  withdrawal  from  co-residence, 
and  a  lack  of  cause  therefor  and  consent  thereto,  and  in  order  to 
entitle  the  abandoned  party  to  a  divorce,  it  must  be  causelessly 
and  adversely  persisted  in  for  the  space  of  two  years.^*" 

134    Butler  V.  Butler,  i  Pars.  329.    A  wilful  desertion,  however,  is  prima 
facie  malicious.    McClurg's  Appeal,  66  Pa.  366. 
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140  Eckert  v.  Eckert,  20  Dist.  835;  IngersoU  v.  Ingersoll,  49  Pa.  249; 
Olsen  V.  Olsen,  27  Super.- Ct.  128;  King  v.  King,  36  Super.  Ct.  33.  Should 
the  testimony  proving  desertion  be  taken,  concluded  and  submitted  to  the 
court  within  the  two  years,  the  proceeding  will  be  dismissed  unless  other 
grounds  of  divorce  are  alleged;  the  report  will  not  be  held  subject  to  the 
entry  of  a  decree  at  the  expiration  of  two  years,  i  Stymiest  v.  Styraiest, 
4  Dist.  305-  An  agreement  of  separation  executed  by  the  libellant  and  re- 
spondent within  two  years  after  the  alleged  actual  abandonment,  precludes 
the  libellant  from  obtaining  a  divorce  on  the  ground  of  desertion.  Eckert 
V.  Eckert,  20  Dist.  835.    A  wife  whose  husband  has  instituted  proceedings 
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a.  Burden  of  proof. 

The  burden  of  proving  all  the  elements  constituting  desertion 
is  on  the  libellant.^*^  The  evidence  must  clearly  show  the  deser- 
tion, and  all  the  irrelevant  and  scandalous  testimony  should  be  ex- 
cluded from  the  issue.^*^  It  must  be  shown  that  the  desertion  was 
wilful  and  malicious/*^  If  a  husband  changes  his  home  and  his 
wife  does  not  go  with  him,  her  refusal  is  not  conclusive  of  her 
intention  to  desert,  for  there  may  be  circumstances  to  rebut  the 
presumption.^**  Thus,  if  there  is  no  direct  proof  that  a  home  was 
provided  or  that  she  was  invited  to  go,  her  refusal  to  follow  her 
husband  into  another  state  is  not  sufficient  evidence  of  deser- 
tion."^ But  the  admission  is  sufficient  that  she  left  home  intend- 
ing "to  remain  forever,"  that  she  did  go  to  a  remote  place  and  re- 
mained there  over  two  years.^*^ 

b.  Separation  is  not  desertion. 

Turning  to  the  other  side,  separation,  even  though  caused  by 
imprisonment  is  not  desertion.^*^  There  must  be  an  actual  aban- 
donment with  an  intention  to  desert  continued  wilfully  and  ma- 
liciously for  the  period  described  by  the  statute.^*^  When  there- 
fore, a  husband  suggests  or  encourages  a  separation,  he  cannot 
charge  his  wife  with  wilful  and  malicious  desertion.^*^  Her  mere 
refusal  to  leave  home  in  a  foreign  country  and  join  him  there  is 


in  divorce  against  her  on  the  ground  of  adultery  may  withdraw  from  him 
and  live  apart  without  being  guilty  of  desertion.    Chase  v.  Chase,  16  Dist. 

448. 
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not  such  a  desertion  as  will  authorize  a  divorce;^®"  nor  her  re- 
fusal to  follow  him  to  a  temporary  home  ;^°^  nor  her  failure  to  ac- 
cept his  offer  to  provide  a  home  accompanied  by  a  threat  ;"^  nor 
can  he  obtain  a  divorce  on  this  ground  if  she  continues  to  reside 
in  his  house  though  he  ceases  to  live  with  her  for  cause  j^"*  on 
the  other  hand  his  mere  removal,  coupled  with  a  failure  to  sup- 
port his  wife  is  not  desertion.^"* 

c.  Articles  of  separation  agreement. 

If  the  parties  make  articles  of  agreement  for  living  apart,  no 
decree  can  be  granted.^"^  Likewise,  if  a  separation  originates  with 
the  consent  and  by  direction  of  the  husband.^'®  If  there  be  a  con- 
ditional reconciliation  after  an  agreement  to  separate  and  the  con- 
dition fails,  and  the  parties  again  separate,  they  are  remitted  to 
the  original  agreement,  and  there  can  be  no  divorce  for  deser- 
tion."' 

d.  Act  of  igii. 

The  act  of  191 1  provides  that  the  courts  of  common  pleas  shall 
entertain  jurisdiction  of  all  cases  from  the  bonds  of  matrimony 
"for  the  cause  of  wilful  and  malicious  desertion  on  the  part  of 
either  the  husband  or  the  wife,  and  absence  from  the  habitation  of 
the  other,  without  reasonable  cause,  for  and  during  the  term  and 
space  of  two  years."^^'  To  justify  a  decree  of  divorce  on  this 
ground  there  must  be  a  clear  intention  to  desert  wilfully  and  ma- 
liciously continued  without  cause  for  two  years  ;^°'  and  a  desertion 
without  consent  and  without  legal  cause  is  presumed  to  be  ma- 
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licious.^*"  The  guilty  intent  is  manifested  when,  without  cause 
or  consent,  either  party  withdraws  from  the  residence  of  the 
other."! 

e.  Separation  followed  by  refusal  to  return. 

A  voluntary  separation  followed  by  the  wife's  refusal  to  return, 
she  admitting  that  she  was  living  in  adultery,  is  sufficient  to  estab- 
lish an  allegation  of  desertion.^^^  But  if  she  wished  to  return, 
nothing  short  of  such  conduct  as  would  be  sufficient  ground  of 
divorce  would  justify  him  in  not  receiving  her  after  a  temporary 
separation,  and  his  refusal  to  do  so  would  be  ground  for  divorce 
on  her  part.^** 

f.  Change  of  home. 

Again,  a  husband  has  a  right  to  change  his  home,  and  if  he  does 
so  providing  another  suitable  place  of  residence,  and  his  wife  re- 
fuses to  accompany  him  without  cause,  her  refusal  will  justify 
a  decree  of  divorce.^^*  And  if  she  leaves  her  husband  for  good 
cause  and  then  condones  the  offence,  she  is  guilty  of  desertion 
should  she  refuse  to  return  when  requested.!*^  But  if  she  leaves 
her  husband  after  he  has  begun  an  action  of  divorce  on  the  ground 
of  adultery,  she  is  not  guilty  of  such  wilful  and  malicious  deser- 
tion as  entitles  him  to  a  decree  on  that  ground.^^® 

g.  Desertion  is  a  question  of  intention. 

"Desertion  is  a  question  of  intention,  and  any  circumstances 
which  render  it  proper  that  a  wife  reside  elsewhere  than  with  her 
husband  is  a  valid  defence."^*' 

h.    Evidence  must  be  confined  to  averment  in  the  libel. 

The  evidence  must  of  course  be  confined  to  the  ground  of  di- 
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vorce  laid  in  the  libel.^^^  The  libellant  must  prove  every  material 
statutory  averment,  and  that  the  desertion  was  without  justifica- 
tion. Furthermore  no  inference  can  be  drawn  from  the  mere  fact 
of  separation  for  the  statutory  period.^®^ 

i.    On  what  testimony  divorce  may  be  granted. 

A  divorce  for  desertion  may  be  granted  on  the  uncorroborated 
testimony  of  the  libellant,  although  the  averments  of  the  libel  are 
denied  by  the  answer.^""  Such  testimony  entirely  uncontradicted 
will  justify  a  decree.^^^  And  where  a  wife  is  justified  in  leaving 
her  husband,  or  is  otherwise  entitled  to  a  divorce,  her  subsequent 
conduct  will  not  affect  her  right  to  a  decree  of  divorce  on  the 
original  cause  of  action.^'^ 

II.    Cruel  and  barbarous  treatment,  (g) 

If  any  husband,  by  cruel  and  barbarous  treatment,  endangers 
his  wife's  life,  or  if  he  offer  such  indignities  to  her  person  as  to 
render  her  condition  intolerable  and  life  burdensome,  and  thereby 
force  her  to  withdraw  from  his  house  and  family,  it  is  ground 
of  divorce,  under  the  act  of  1815.^^'  So,  the  courts  may  decree  a 
divorce,  with  alimony,  where  the  wife  shall  have,  by  cruel  and 
barbarous  treatment,  rendered  the  condition  of  her  husband  in- 
tolerable, or  life  burdensome.^'*  Cruelty,  as  a  ground  of  divorce, 
must  be  such  as  to  endanger  life ;  otherwise,  of  indignities  to  the 
person  ;^'^  but  a  single  act  of  indignity,  however  coarse  and  rude, 
is  not  sufficient ;  nor  are  indignities  provoked  by  the  complaining 
party.^^^    It  has  been  held,  however,  that  frequent  intoxication, 
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profane  and  abusiVe  language,  and  neglect  to  provide  necessaries, 
followed  by  one  act  of  personal  violence,  is  such  indignity  to  the 
person  as  justifies  a  separation,  and  ground  of  divorce.^''  The 
husband's  refusal  to  cohabit  with  his  wife,  is  not  ground  of  di- 
vorce, within  the  statute  ;^^^  nor  is  the  wife's  denial  of  unrestrain- 
ed conjugal  intercourse.^^*  To  entitle  a  husband  to  a  divorce,  un- 
der the  act  of  1854,  he  must  show  either  acts  of  personal  violence 
on  the  part  of  the  wife,  or  such  course  of  barbarous  treatment  as 
endangers  his  life  or  health,  and  renders  cohabitation  unsafe;^'" 
that  his  wife  has  become  a  confirmed  opium-eater,  to  the  neglect 
of  her  domestic  duties,  is  not  enough.^^^  The  words  "barbarous 
treatment,"  in  the  act  of  1854,  are  to  receive  the  same  interpreta- 
tion as  has  been  placed  upon  that  of  1815 ;  obstinate  silence,  lazi- 
ness and  wilful  neglect  of  household  duties  on  the  part  of  the  wife, 
do  not  come  within  the  definition.^^^ 

a.    Distinguished  from  indignities. 

Cruel  and  barbarous  treatment  is  clearly  distinguished  from  in- 
dignities to  the  person.  The  former  must  endanger  life,  and  a 
single  act  may  entitle  the  oifended  party  to  a  divorce.  The  latter 
must  be  a  course  of  treatment  rendering  life  burdensome  and  one's 
condition  intolerable.^^^  A  husband  who  sues  for  divorce  on  this 
ground  is  not  limited  to  such  treatment  as  endangers  life,  it  is 
enough  to  show  that  his  wife's  treatment  rendered  his  condition 
intolerable  and  his  life  burdensome  ;^^*  nor  is  an  agreement  of 

177  Doan  V.  Doan,  3  Clark  7.  And  see  Richards  v.  Richards,  6  Luz.  L. 
Reg.  83 ;  Johnson  v.  Johnson,  35  L.  I.  70. 

178  Eshbach  v.  Eshbach,  23  Pa.  343-  But  when,  after  a  reasonable  time, 
it  is  shown,  that  there  has  been  no  sexual  intercourse  between  the  parties, 
and  that  the  wife  has  resisted  all  attempts,  the  court,  if  satisfied  of  the 
bona  fides  of  the  suit,  will  infer  that  the  refusal  arises  from  incapacity,  and 
pronounce  a  decree  of  nullity  of  marriage.  S.  v.  A.,  3  P.  D.  72 ;  s.  c.  18 
Alb.  L.  J.  359. 

179  Magill  V.  Magill,  3  Pitts.  25. 

180  Gordon  v.  Gordon,  48  Pa.  226.  Jones  v.  Jones,  66  Pa.  494-  Miles 
V.  Miles,  76  Pa.  357.  The  act  9  March,  1855,  P-  L-  68,  i  Purd.  §9,  p.  1236, 
has  not  provided  new  grounds  of  divorce;  it  has  merely  extended  the 
jurisdiction.    Gordon  v.  Gordon,  48  Pa.  226. 

181  Holland  v.  Holland,  4  Leg.  Gaz.  372. 

182  Harris's  Appeal,  2  W.  N.  C.  33i- 

183  Krug  V.  Krug,  22  Super.  Ct.  572;  Fay  v.  Fay,  27  Super.  Ct.  328. 

184  Barnsdall  v.  Barnsdall,  171  Pa.  625.  See  Heilbron  v.  Heilbron,  158 
Fa.  297. 
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separation  a  bar  to  divorce  for  previous  cruel  and  barbarous  treat- 
ment.^** 

b.    Kind  of  evidence  required. 

To  entitle  a  wife  to  divorce  on  this  ground  there  must  have  been 
actual  personal  violence,  or  the  reasonable  apprehension  of  it,  or 
such  a  course  of  treatment  as  endangered  her  life  or  health,  and 
rendered  cohabitation  unsafe.^*^  Thus,  his  possession  of  a  loath- 
some disease,  although  she  may  not  have  discovered  it  until  after 
her  withdrawal  from  him  i^"  or  the  possession  of  a  veneral  disease 
rendering  cohabitation  dangerous  to  her  life  and  health  ;^**  inces- 
sant and  abnormal  sexual  intercourse  ;^'^  the  use  of  vile  language, 
charging  her  with  adultery  and  requiring  her  to  take  dangerous 
drugs  to  produce  an  abortion;^'"  violent  language,  threats,  and 
abuse  and  vile  names  ;^'^  and  such  cruel  and  barbarous  treatment 
as  tends  to  shorten  her  life.^'^  ' 

On  the  other  hand,  a  single  act  of  cruelty  or  violence,  however 
severe,  short  of  endangering  life  is  not  sufficient  ground  for  di- 
vorce ;^°*  nor  is  his  misconduct  when  provoked  by  his  wife's  ill- 
temper  or  improper  behavior  ;^'*  nor  can  meanness  nor  parsimony 
in  providing  for  her  wants  be  construed  as  cruelty ,^'^  nor  incom- 
patibility; of  temper,^'*  nor  a  separation  by  mutual  consent  and  a 

18s    Leager  v.  Leager,  19  Dist.  726 ;  Bloom  v.  Bloom,  8  Dist.  563. 

186  Detrick's  Appeal,  117  Pa.  452;  Atkinson  v.  Atkinson,  i  Lehiigh  Co. 
149;  Cole  V.  Cole,  20  C.  C.  138;  Dickinson  v.  Dickinson,  I  Del.  293;  May 
V.  May,  62  Pa.  206.  See  also  Butler  v.  Butler,  4  Clark  284;  McMahen  v. 
McMahen,  186  Pa.  485. 

187'   Fitzgerrald  v.  Fitzgerrald,  8  Dist.  514. 

188  McMalien  v.  McMahen,  186  Pa.  485. 

189  Commonwealth  v.  Monroe,  9  Kulp  369. 

190  Braun  v.  Braun,  194  Pa.  287. 

191  Oxley  V.  Oxley,  191  Pa.  174;  Schlott  v.  Schlott,  9  North.  46;  Herr 
V.  Herr,  17  Ivanc.  L.  Rev.  209;  Preston  v.  Preston,  11  Dist.  97;  Hawkins 
V.  Hawkins,  3  At.  753 ;  Smith  v.  Smith,  5  At.  128 ;  Holyoke  v.  Holyoke,  6 
At.  830;  Wilson  V.  Wilson,  13  At.  103. 

192  Dickinson  v.  Dickinson,  i  Del.  29. 

193  Richards  v.  Richards,  37  Pa.  225 ;  May  v.  May,  62  Pa.  206 ;  Nye's 
Appeal,  24  W.  N.  C.  121 ;  Krug  v.  Krug,  22  Super.  Ct.  572 ;  Lloyd  v.  Lloyd, 
2  Wood.  481. 

194  Lloyd  V.  Lloyd,  2  Wood.  481. 

igS    Martin  v.  Martin,  6  Kulp  155 ;  Downing  v.  Downing,  8  Kulp  463. 
196    Brubaker  v.  Brubaker,  2  Dauphin  297;    Downing  v.  Downing,  8 
Kulp  463. 
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mere  arrest  afterward  of  the  libellant  by  the  respondent  even  if 
unfounded  ;^^^  and  in  general,  when  the  evidence  shows  only  some 
acts  of  cruelty  and  indignities,  but  no  single  act  tending  to  endan- 
ger life.^'* 

Turning  to  acts  of  cruelty  on  the  part  of  the  wife  toward  the 
husband,  they  must  be  such  as  to  render  his  condition  intolerable 
and  life  burdensome,  and  also  as  cruel  and  barbarous  treatment  ;*"" 
both  of  these  statutory  elements  must  concur. ^'"'  The  evidence 
must  be  clear  and  conclusive  and  consist  of  more  than  idle 
threats.^"^  Thus,  that  she  has  become  a  confirmed  opium  eater 
and  neglected  her  domestic  duties  is  not  enough  f  ^  nor  frequent 
intoxication;^"^  nor  a  denial  of  unrestrained  conjugal  intercourse 
coupled  with  her  declaration  that  she  would  never  bear  children 
by  him;^°*  nor  slapping  his  face,  and  kicking  him;^°^  nor  the 
use  of  vile,  abusive,  passionate  and  profane  language  if  there  be 
no  threat  of  bodily  harm  ;^°°  nor  will  the  throwing  of  a  milk  can, 
striking  with  a  broom,  or  attempting  to  choke  him,  however  un- 
dignified or  unpleasant,  be  regarded  as  acts  endangering  life.'"'^ 

A  divorce  will  be  granted  to  a  wife  on  her  testimony  alone,  if 
showing  a  clear  case  of  cruel  and  barbarous  treatment,  and  the 
husband,  although  represented  by  counsel  at  the  hearings,  makes 
no  denial  whatever  of  the  charges  against  him.^°* 

c.    Facts  and  not  opinions  must  be  adduced. 

To  justify  a  decree  of  divorce  on  the  ground  of  cruelty,  the 
witness  must  testify  to  facts,  not  opinions,  especially  of  parties 

197  Springer  v.  Springer,  15  Dist.  133. 

198  Dunkel  v.  Dunkel,  i  Dist.  683 ;  Selly  v.  Selly,  9  Dist.  752 ;  Stevens 
V.  Stevens,  32  C.  C.  414;  Butler  v.  Butler,  4  Clark  284;  Cole  v.  Cole,  20  C. 
C.  138;  Roth  V.  Roth,  IS  Super.  Ct.  192. 

199  Fay  V.  Fay,  27  Super.  Ct.  328. 

200  Ibid. 

201  Edwards  v.  Edwards,  8  Pitts.  333 ;    Phillips  v.  Phillips,  6  Kulp  14- 

202  Holland  v.  Holland,  4  Leg.  Gaz.  372.    See  Harris'  Appeal,  2  W.  N. 

C.  33- 

203  Bean  v.  Bean,  11  Lane.  Bar,  138.    See  Ottenberg  v.  Ottenberg,  32 

C.  C  208. 

204  Magill  V.  Magill,  3  Pitts.  25. 

205  Scible  V.  Scible,  4  North.  los. 

206  Gleason  v.  Gleason,  2  Del.  243 ;  Hahn  v.  Bealor,  132  Pa.  242 ;  Yost 
V.  Yost,  21  Lane.  L.  Rev.  307. 

207  Rochelle  v.  Rochelle,  12  Dist  297. 

208  Baker  v.  Baker,  195  Pa.  407,  revg.  13  Dist.  348. 
vol,.  IV — 23 
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nearly  related  to  the  party  injured. °'"'  There  must  be  something 
more  than  threatening,  abusive  and  profane  language.^"^"  That  a 
wife  leaves  home  on  account  of  her  husband's  treatment  of  her  is 
a  strong  supporting  fact  of  her  testimony  to  his  cruel  and  barbar- 
ous treatment."^  But  her  declarations  of  ill  treatment  made  at  a 
time  so  distinct  from  the  occurrence  as  not  to  be  a  part  of  the  res 
gestas  are  not  admitted  in  evidence.^'^ 

d.  Defence.    Void  marriage. 

In  the  way  of  defence  to  this  charge,  if  a  marriage  is  void  by 
reason  of  a  prior  marriage  of  one  of  the  parties,  a  divorce  cannot 
be  obtained  on  the  ground  of  cruel  and  barbarous  treatment  ;^^^ 
nor  do  the  violent  acts  of  an  insane  man  or  woman  furnish  ground 
for  the  other  party  to  obtain  a  divorce. ^^*  Subsequent  cohabita- 
tion is  not  a  bar  to  divorce,^^^  for  acts  of  cruelty  committed  previ- 
ously for  the  defence  of  condonation  does  not  apply  to  a  charge 
of  cruelty.^^''  To  live  with  a  husband  therefore  after  acts  of 
cruelty  and  indignities  would  not  be  a  condonation  of  them  unless 
they  had  entirely  ceased  ;^"  and  if  the  evidence  is  sufficient  to  jus- 
tify a  divorce  from  bed  and  board  on  the  ground  of  cruelty,  the 
offer  of  the  husband  to  receive  his  wife  and  behave  better  toward 
her  is  of  no  importance.^^*  A  wife  who  is  sued  for  divorce  on 
this  ground  may  also  show  that  she  has  herself  received  cruel  and 
barbarous  treatment.^^' 

e.  Indignities.    Act  of  1854. 

To  satisfy  the  act  of  1854^^°  it  must  be  shown  that  the  wife's 

209  Edmond's  Appeal,  57  Pa.  232. 

210  Phillips  V.  Phillips,  6  Kulp  14 ;  Wolf  v.  Wolf,  12  Lane.  L.  Rev.  324. 

211  Howe  V.  Howe,  16  Super.  Ct.  193. 

212  Cain  V.  Cain,  140  Pa.  144,  affg.  6  Montg.  34. 

213  Heinzman  v.  Heinzman,  4  Dist.  225 ;  Hoodmacher  v.  Hoodraacher, 
4  Kulp  352. 

214  Fritzinger  v.  Fritzinger,  5  Kulp  507 ;  Hansell  v.  Hansell,  3  Dist.  724. 

215  HoUister  v.  Hollister,  6  Pa.  449. 

216  Steele  v.  Steele,  11  W.  N.  C.  21. 

217  Bloom  V.  Bloom,  8  Dist.  563. 

218  Kinsey  v.  Kinsey,  i  Yeates  78. 

219  Riester  v.  Riester,  11  Dist.  99. 

220  See  Powers'  Appeal,  120  Pa.  320;  Phillips  v.  Phillips,  6  Kulp.  14; 
Jones  v.  Jones,  66  Pa.  494;  Gordon  v.  Gordon,  48  Pa.  266;  Miles  v.  Miles, 
76  Pa.  357;  Connor  v.  Connor,  i  Dist.  358;  Pennington  v.  Pennington,  10 
Phila.  22. 


Proceedings  in  Divorce.  3327 

treatment  of  her  husband  rendered  his  condition  intolerable  and 
life  burdensome  by  continued  acts  of  violence,  abuse  and  bad  tem- 
per, but  it  is  not  needful  to  show  that  his  life  was  thereby  endan- 
gered in  order  to  entitle  him  to  a  divorce.^"  Continuous  neglect 
however,  by  a  wife  of  housekeeping  duties  and  proper  care  of  her 
husband  and  children,  and  frequent  absence  from  home  evenings, 
and  attendance  for  days  at  religious  meetings  and  refusal  of  con- 
jugal intercourse  will  not  entitle  him  to  a  divorce.^^^  Nor  will  a 
divorce  be  granted  to  a  husband  for  "such  conduct  as  to  render 
the  condition  of  the  libellant  intolerable  and  his  life  burdensome," 
without  an  allegation  of  cruel  and  barbarous  treatment.^^^ 

Indignities  must  be  to  the  person  of  the  libellant  and  with  the 
intent  to  injure  and  annoy.^^*  The  acts  must  indicate  a  settled 
purpose  to  annoy  the  libellant  and  pursue  a  course  of  conduct  for 
that  purpose.^^^  Isolated  acts  therefore  which  spring  from  fits 
of  passion  will  not  constitute  a  course  of  conduct.^^®  It  is  the  in- 
dignity to  the  person  of  a  wife  whereby  her  life  and  person  are 
imperilled  that  constitutes  the  offence. ^^^  The  libel  therefore  is 
not  demurrable  because  it  does  not  allege  that  she  was  forced  to 
withdraw  from  the  respondent's  house  and  family.^^^  But  the 
evidence  must  show  that  the  libellant  withdrew  from  the  respond- 
ent's house  and  family  or  the  divorce  will  be  refused.^^"  A 
charge  of  indignities  to  the  person  is  sustained  by  habitual  drunk- 
enness, ill-temper  and  neglect  to  provide,  and  repeated  threats  to 
kill  with  a  manifest  purpose  to  execute  them.^^"  Moreover  the  in- 
dignities must  be  practiced  long  enough  to  become  a  course  of 
conduct.  Says  Judge  McPherson :  "Indignities  to  the  person  are 
a  kind  of  legal  cruelty,  less  extreme  than  cruel  and  barbarous 
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225  Ibid. 
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230  Mason  v.  Mason,  131  Pa.  161. 
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treatment.  A  single  oflfer  of  indignity  will  not  support  a  proceed- 
ing for  divorce  f^^  a  decree  can  only  be  justified  when  indignities 
have  been  practiced  often  enough  to  be  described  as  a  course  of 
conduct.""" 

Repeated  accusations  of  marital  infidelity,  known  to  be  false 
and  made  in  the  presence  of  witnesses,  withdrawal  from  marital 
intercourse,  intentionally  false  accusations  of  having  a  loathsome 
disease,  resulting  in  unseemly  altercations  long  continued  and 
causing  the  parties  to  separate,  are  sufficient  to  sustain  a  decree. ^'^ 

12.    Conviction  of  felony,  (h) 

By  the  act  of  1854  if  either  of  the  parties  had  been  convicted  of 
a  felony,  and  sentenced  by  the  proper  court,  either  to  the  county 
prison  of  the  proper  county,  or  to  the  penitentiary  of  the  proper 
district,  for  a  term  exceeding  two  years,  it  was  ground  of  divorce, 
on  the  application  of  the  husband  or  wife  of  the  party  so  convicted 
and  sentenced  ;^°*  under  this  statute,  a  sentence  was  required  as 
well  as  a  conviction.  The  old  colonial  act  of  1705  provided,  that 
a  conviction  of  an  unnatural  crime,  by  a  married  person,  should 
entitle  the  injured  party  to  a  divorce,"^^  but  this  is  fully  supplied 
by  the  recent  statute,  where  the  sentence  is  to  a  period  of  im- 
prisonment exceeding  two  years.  To  constitute  ground  of  di- 
vorce, however  the  conviction  must  be  a  final  one ;  whilst  a  writ 
of  error  is  pending  to  the  judgment,  it  is  no  ground  of  divorce."'' 

a.    Act  of  1903. 

There  may  be  a  divorce"^'  "when  either  of  the  parties  shall  here- 
after, either  within  or  without  the  state,  be  convicted  as  principal 
or  as  accessory  either  before  or  after  the  fact  of  the  crime  of  ar- 
son, burglary,  embezzlement,  forgery,  kidnapping,  larceny,  murder, 

h    4  Vale  12249. 

231  Brubaker  v.  Brubaker,  4  Dist.  185,  187. 

232  Selly  V.  Selly,  9  Dist.  752.  If  the  evidence  does  not  show  an  actual 
assault,  the  evidence  of  indignities  should  be  strong  and  convincing,  and 
the  course  of  ill  treatment  must  have  been  long  continued  and  of  a  serious 
character  before  a  divorce  will  be  granted  on  this  ground.  Hoots  v.  Hoots, 
19  Dist.  798. 

233  Hartman  v.  Hartman,  21  Dist.  341. 

234  Act  8  May,  1854,  P.  L.  641. 

235  Bradford's  Laws  1714,  p.  41. 

236  Vinsant  v.  Vinsant,  13  West.  Jurist  13. 

237  Act  March  9,  1903.  P.  L-  19,  i  Purd.  §11,  p.  1235. 
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either  in  the  first  or  second  degrees,  [assault  with  intent  to  kill] 
voluntary  manslaughter,  perjury,  rape,  robbery,  sodomy,  buggery, 
treason,  or  misprison  of  treason,  and  be  sentenced  by  a  competent 
court  having  jurisdiction,  to  imprisonment  for  any  term  exceed- 
ing two  years;  provided,  that  such  application  for  divorce  be 
made  by  the  husband  or  wife  of  the  party  so  convicted  and  sen- 
tenced." 

The  bracketed  portion  was  an  amendment  to  the  law  of  1903.^^' 
Another  act,  that  of  1891,^"  provided  that  when  either  of  the 
parties  heretofore  has  been  or  hereafter  shall  be  convicted  of 
forgery  or  any  infamous  crime  either  within  or  without  this 
state  and  sentenced  imprisonment  for  any  term  exceeding  two 
years,  provided  that  such  application  for  divorce  be  made  by  the 
husband  or  wife  of  the  party  so  convicted  and  sentenced;  and 
provided  further  in  cases  where  the  conviction  was  had  outside 
the  state  that  the  crime  for  which  it  was  had  be  one  which  by  the 
laws  of  this  state  be  punished  by  imprisonment  for  two  years  or 
more.  While  this  statute  was  in  force  it  was  construed  on  sev- 
eral occasions.  Thus,  it  was  held  that  imprisonment  for  any  term 
exceeding  two  years  "must  be  imprisonment  on  one  indictment 
only,"^*^  and  not  by  combining  sentences  under  separate  bills  of 
indictment.^**  By  infamous  crime  was  meant  such  an  offence  as 
under  the  common  rule  of  evidence  on  conviction  and  sentence 
would  have  rendered  the  offender  infamous  and  disqualified  as  a 
witness,^**  for  example  larceny  and  felonous  entry,^*^  burglary,-*" 
a  sentence  of  five  years  for  making  false  entries  in  the  books  of  a 
bank;^*'  on  the  other  hand,  an  assault  with  intent  to  commit  a 
rape,^**  or  a  conviction  and  sentence  for  horse  stealing^*^  are  not 
infamous  crimes.  Again,  if  the  conviction  is  outside  the  state, 
though  punishable  in  this  state  by  a  sentence  for  two  years  or 
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24s    Ibid.    Contra,— Bailey  v.  Bailey,  12  Dist.  37. 

246  Hess  V.  Hess,  8  Dist.  451-    Contra— Nevergold  v.  Nevergold,  20 
C.  C.  108. 

247  Seiple  V.  Seiple,  11  Dist.  IS3- 

248  Wheeler  v.  Wheeler,  2  Dist.  567. 

249  Collins  V.  Collins,  28  C.  C.  47- 
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more,  the  conviction  is  no  ground  for  divorce  if  the  sentence  in 
the  other  state  is  only  two  years  or  less.^=" 

13.  Lunacy,  (i) 

The  act  of  1905="  provides  that  when  the  husband  or  wife  is  a 
hopeless  lunatic  or  non  compos  mentis,  the  courts  of  common 
pleas  are  invested  with  authority  to  receive  a  petition  or  libel  for 
divorce,  the  law  requiring  an  affidavit  to  the  petition  and  service 
of  the  subpoena  on  the  committee  of  the  lunatic  as  in  other  cases. 
The  hearing  of  the  case  may  be  before  the  court,  a  master,  or  the 
issue  may  be  tried  by  a  jury ;  and  "the  question  of  lunacy  shall  bt 
fully  established  by  expert  testimony  together  with  every  other 
matter  of  fact  that  is  affirmed  by  one  party  and  denied  by  the 
other."  No  divorce  shall  be  granted  unless  "it  shall  be  proved 
beyond  a  reasonable  doubt  that  the  husband  or  wife  of  the  peti- 
tioner is  hopelessly  insane."  Life  for  ten  years  or  longer  as  an 
inmate  of  an  insane  asylum  shall  be  conclusive  proof  of  hopeless 
insanity. 

This  act  establishes  a  new  ground  for  divorce.^^^  In  applying 
the  act,  confinement  in  an  insane  asylum  for  ten  years  is  not  con- 
clusive proof  of  insanity  unless  it  has  continued  up  to  the  time  of 
the  divorce  proceedings.^'' 

14.  Jurisdiction.(j) 

Jurisdiction  in  divorce  is  one  of  the  most  important  and  difficult 
questions  pertaining  to  the  subject.  For  the  clearer  exposition  of 
the  law,  jurisdiction  may  be  first  considered  in  those  cases  arising 
within  the  limits  of  the  state,  and  secondly,  in  the  cases  in  which 
the  respondent  lives  in  another  state. 

Of  course  the  authority  of  our  courts  to  grant  divorces  must  al- 
ways be  found  in  the  statute,  the  mode  of  proceeding  is  mandatory 
and  there  must  be  strict  compliance  with  the  statute.  Unless  a 
statute  can  be  found  covering  the  subject  matter,  the  mere  consent 

i    4  Vale  12249. 
j    4  Vale  12204. 

250  Frahtz  v.  Frantz,  i  Dist.  241. 

251  Act  April  18,  P.  L.  211,  5  Purd.  §§4-6,  p.  5405,  amending  the  act  of 
April  13,  1843,  P.  L.  23s,  I  Purd.  §28,  p.  1246. 

252  Baughman  v.  Baughman,  34  Super.  Ct.  271,  affg.  16  Dist.  498; 
Johnson  v.  Johnson,  34  Super.  Ct.  606. 

253  Bray  v.  Bray,  15  Dist.  698. 
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of  the  parties  to  the  jurisdiction  of  the  court  cannot  confer  the 
power  to  decree  a  divorce.^^* 

a.    When  parties  reside  in  different  counties. 

The  act  of  1905^^^  provides  that  "where  a  husband  and  wife 
shall  be  resident  in  different  counties  of  this  commonwealth,  and 
while  they  are  so  severally  resident,  a  cause  of  divorce  shall  arise, 
the  injured  husband  or  wife  may  at  his  or  her  option  institute  and 
prosecute  proceedings  in  divorce  either  in  the  county  of  his  or  her 
own  residence,  or  in  the  county  wherein  the  offending  husband  or 
wife  shall  be  resident  and  the  cause  of  divorce  shall  have  arisen : 
Provided,  That  whenever  an  action  in  divorce  shall  be  instituted 
under  the  provisions  of  this  act,  in  a  county  wherein  the  respond- 
ent is  resident,  the  same  being  a  different  county  from  that  in 
which  the  libellant  resides,  personal  service  of  the  subpoena  in  di- 
vorce shall  be  upon  the  respondent,  if  he  or  she  can  be  found 
within  any  said  county;  otherwise,  service  by  advertisement  in 
that  county  shall  be  had  in  the  manner  now  provided  by  law." 

Prior  to  this  the  libellant  was  required  to  file  his  or  her  libel  in 
the  county  where  the  injured  party  resided.^^®  Exclusive  juris- 
diction is  given  to  the  common  pleas  in  such  cases.  The  act  of 
1905  "applies  only  to  those  cases  in  which,  while  the  husband  and 
wife  are  residing  in  different  counties,  one  of  theni  commits  an 
offence,  or  cause  of  divorce,  in  the  county  in  which  he  or  she  then 
resides,  and  in  such  case  only  can  the  action  be  instituted  in  a 
county  in  which  the  libellant  does  not  reside.""^  This  construc- 
tion of  the  law  was  applied  in  the  following  case.  The  libellant 
was  a  resident  of  Northampton  County  and  the  cause  of  divorce 
arose  in  that  county  where  both  parties  resided.  The  respondent 
afterward  left  that  county  and  at  the  time  the  libel  was  filed,  re- 
sided in  Philadelphia  County.  The  Philadelphia  court  of  com- 
mon pleas  was  held  to  be  without  jurisdiction.  A  libellant  must 
therefore  still  proceed  in  the  county  of  his  residence,  at  the  time 

254    Kesel  v.  Kesel,  16  Dist.  979,  981;    Hamm  v.  Hamm,  22  Dist.  836; 
Howard  v.  Lewis,  6  Phila.  50. 
25s    Act  April  26,  §1,  P.  L.  309,  5  Purd.  §2,  p.  5404- 

256  Smith  V.  Smith,  i  Dist.  550;  Sherwood's  Appeal,  17  W.  N.  C. 
338;  Cain  V.  Cain,  s  C.  C.  669;  Thompson  v.  Thompson,  2  C.  C.  573; 
Ashton  V.  Ashton,  21  Dist.  611. 

257  Magill,  J.,  Ashton  v.  Ashton,  21  Dist.  611,  612;  McConnell  v.  Mc- 
Connell,  21  Dist.  781 ;   Huebner  v.  Huebner,  22  Dist.  636. 
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of  filing  the  libel,  except  in  those  cases  wherein  it  is  otherwise  pro- 
vided by  statute,^^^  and  this  is  clearly  the  law  where  the  parties 
lived  together  in  the  same  county.^°^ 

The  court  also  has  jurisdiction  in  the  case  of  a  libel  filed  by  the 
wife,  who  has  been  compelled  to  go  outside  the  state  in  order  to 
earn  a  living,  and  the  subpcena  is  served  in  the  county  where  the 
husband  resided  and  where  the  alleged  cause  of  divorce  arose,  as 
she  had  no  other  residence  in  this  state  outside  the  domicile  of  her 
husband.^^o 

b.    When  cause  of  action  arose  in  another  state. 

In  dealing  with  divorces  in  which  the  cause  of  action  arose  in 
another  state,  the  legal  theory,  that  the  domicile  of  a  married 
woman  by  virtue  of  her  marriage  must  be  that  of  her  husband, 
has  caused  much  confusion.  In  Dorsey  v.  Dorsey,"®^  which  was 
for  many  years  the  most  important  landmark  on  this  question,  it 
was  held  that  the  jurisdiction  belonged  to  the  court  at  the  place  of 
domicile,  and  retribution  must  be  meted  out  by  its  measure. 
Furthermore,  as  the  wife's  domicile  was  that  of  her  husband,  she 
was  unable  to  change  it,  by  reason  of  her  coverture.  Though  the 
locus  delicti  might  not  be  at  the  place  of  the  domicile,  yet  the  in- 
jury was  suffered  there. 

The  law  of  the  domicile  at  the  time  and  place  of  the  injury  was 
thus  declared  to  be  the  rule  for  everything  but  the  original  obliga- 
tion of  marriage.  A  divorce,  therefore,  for  an  offence  prior  to 
the  marriage  was  not  determined  by  the  domicile.  But  if  the  al- 
leged cause  were  a  breach  of  the  contract  subsequent  to  the  mar- 
riage, the  domicile  of  the  parties,  as  affected  by  the  marriage, 
would  become  a  question  of  inquiry  as  determining  their  rights, 
duties,  and  liability.  This  rule  of  domicile  was  applied  in  other 
cases,  the  courts  holding  consistantly  that  they  had  no  jurisdiction 
to  decree  a  divorce  for  adultery  or  desertion  if  it  took  place  within 
a  foreign  country  and  the  defendant  was  never  within  the  juris- 
diction of  the  state,  unless  the  respondent  was  personally  served 
or  appeared.  But  if  the  respondent  resided  here  at  the  time  of 
filing  the  libel  and  of  completing  the  service  by  publication,  though 

258  Klvovitch  V.  Kivovitch,  21  Dist.  1083. 

259  Ibid. 

260  Ames  V.  Ames,  7  Super.  Ct.  456,  affg.  21  C.  C.  257. 

261  7  W.  349.    Gordon  v.  Gordon,  48  Pa.  235. 


Phoceedings  in  Divorce.  3333 

the  cause  arose  outside  the  state,  our  courts  acquired  jurisdic- 
tion.2»2 

The  principles  announced  by  the  Dorsey  and  Gordon  decisions 
were  changed  by  legislation.  By  the  statutes  of  1850,^"^  1858,^"* 
and  1893"^^  the  jurisdiction  was  extended  to  cover  some  offences 
committed  while  the  offending  party  was  domiciled  in  another 
state,  desertion,^*^  adultery,  and  cruel  and  barbarous  treatment.-^^ 
The  act  of  1855^"^  was  broad  declaring  that  our  courts  could  en- 
tertain jurisdiction  of  all  cases  of  divorce  from  the  bonds  of 
matrimony  for  the  cause  of  personal  abuse,  or  for  such  conduct 
on  the  part  of  either  husband  or  wife  as  to  render  the  condition  of 
the  other  party  intolerable  and  life  burdensome,  notwithstanding 
the  parties  at  the  time  of  the  occurring  of  said  causes  were  domi- 
ciled in  another  state,  provided  the  applicant  is  a  citizen  of  this 
state  or  has  resided  here  for  one  year. 

c.    Length  of  residence  required. 

The  libellant  must  have  resided  in  the  state  one  year  before  fil- 
ing the  libel.  What  is  meant  by  residence  ?^°'  The  libellant  must 
have  a  bona  fide  residence  here ;  that  is,  a  residence  with  a  domi- 
ciliary intention.^'"  And  the  declaration  of  the  state  of  the  li- 
bellant's  mind  regarding  his  or  her  intention  to  settle  here  perman- 
ently without  confirmatory  evidence  satisfactory  to  the  court,  is 
not  conclusive.^^^     The  statute  requires  actual,  as  distinguished 


262  Hines  v.  Hines,  10  C.  C.  74. 

263  Act  April  26,  §6,  P.  L.  S90,  i  Purd.  §6,  p.  1234. 

264  Act  April  22,  §1,  P.  h.  450,  i  Purd.  §10,  p.  1236. 
26s    Act  of  June  20,  §1,  P.  L.  47h  i  Purd.  §11,  p.  1236. 
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267  Hull  V.  Hull,  8  Dist.  420;  reversed  on  other  grounds;  Raymond 
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from  constructive  evidence.^^^  A  mere  temporary  absence  is  not 
important,  but  the  permanent  bona  fide  residence  must  remain  un- 
changed for  one  whole  year  immediately  previous  to  the  fiUng  of 
the  libel."' 

d.    Kind  of  service  required. 

Upon  proper  compliance  with  this  provision  of  the  law,  a  di- 
vorce may  be  granted  although  there  be  neither  personal  service 
nor  appearance  by  the  respondent.^'*  What  kind  of  service  then 
is  required?  The  acts  of  1815^'®  and  1893"^  make  advertisement 
in  divorce  cases  after  two  returns  of  non  est  inventus  equivalent 
to  personal  service.  Says  Lindsey,  P.  J. :  "It  seems  that  by  the 
legislation  above  referred  to  the  courts  are  clothed  with  the  au- 
thority to  determine  the  status  of  one  of  its  citizens  toward  a  non- 
resident, even  though  no  personal  service,  or  notice  is  had  upon 
said  non-resident ;  or,  in  other  words,  the  courts  may  grant  a  di- 
vorce to  a  citizen  of  the  commonwealth  without  a  personal  service 
or  notice  to  the  respondent  which  will  be  good  at  least  throughout 
the  commonwealth.""'  The  act  of  1893  provides  that  where  in 
cases  in  which  personal  service  of  the  subpoena  cannot  be  made 
on  the  respondent  by  reason  of  his  non-residence  the  court  before 
entering  a  decree  shall  require  proof  that  in  addition  to  the  publi- 
cation now  required  by  law,  that  actual  or  constructive  notice  of 
the  proceedings  has  been  given  to  the  respondent  either  by  per- 
sonal service  or  by  registered  letter  to  his  last  known  place  of 
residence.^'* 

On  some  occasions,  the  courts  have  held  that  when  the  parties 
were  domiciled  in  another  state  at  the  time  of  their  marriage  and 
the  cause  of  divorce  was  afterward  committed  there,  that  our 
courts  cannot  acquire  jurisdiction  on  the  subsequent  domicile  of 
the  libellant  for  the  required  period  of  one  year  and  with  no  per- 

272  Bok  V.  Bok,  14  Dist.  442. 

273  Yardley  v.  Yardley,  20  Dist.  428;  Heath  v.  Heath,  44  Super.  Ct. 
118;  English  V.  English,  19  Super.  Ct.  586. 

274  Schultzburg  v.  Schultzburg,  15  Dist.  655. 
27s    Act  June  20,  P.  L.  471,  1  Purd.  §n,  p.  1236. 

276  Act  March  13,  1815,  6  Sm.  286,  I  Purd.  §18,  p.  1238. 
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sonal  service  on  the  respondent  or  appearance  by  him."'  But  this 
is  not  the  more  recent  view.  By  the  later  view  personal  service 
is  not  required.^*"  The  former  view  rests  mainly  on  the  decisions 
which  followed  the  Dorsey  and  Gordon  cases  regardless  of  the 
statutes  since  enacted.  The  remark  of  Judge  Gunster^^^  may  be 
correct  that  a  decree  under  the  act  of  1891,  authorizing  divorces 
in  Pennsylvania  for  offences  committed  in  another  state  and  where 
the  offender  is  actually  domiciled  and  on  whom  the  subpoena  can- 
not be  personally  served,  would  be  a  nullity  outside  the  state,  but 
it  is  equally  clear  that  it  would  be  valid  here. 

e.    Meaning  of  "state,"  act  of  1903. 

While  the  courts  have  jurisdiction  to  grant  a  divorce  after 
proper  length  of  residence  here,  though  the  marriage  and  cause  of 
divorce  may  have  been  in  some  other  state,  the  term  state  prior  to 
the  act  of  1903  was  used  in  its  narrower  sense  of  state  belonging 
to  the  American  union  and  not  including  another  country,  Ger- 
many, Italy,  etc.^'^  The  act  of  1903"^^  provides  that  the  several 
courts  of  common  pleas  "shall  entertain  jurisdiction  of  all  cases  of 
divorce  from  the  bonds  of  matrimony,  for  the  cause  of  wilful  and 
malicious  desertion  on  the  part  of  either  the  husband  or  wife,  and 
absence  from  the  habitation  of  the  other,  without  a  reasonable 
cause,  for  and  during  the  term  and  space  of  two  years,  or  for  the 
adultery  of  either  husband  or  wife,  or  for  the  cause  of  personal 
abuse,  or  for  such  conduct  on  the  part  of  either  husband  or  wife 
as  to  render  the  condition  of  the  other  party  intolerable  and  life 
burdensome ;  or  where  any  husband  shall  have,  by  cruel  and  bar- 
barous treatment,  endangered  his  wife's  life,  or  offered  such  in- 
dignities to  her  person  as  to  render  her  condition  intolerable  and 

279  Davis  v.  Davis,  2  Dist.  621 ;  Burdick  v.  Burdick,  2  Dist.  622 ; 
Grimes  v.  Grimes,  12  Lane.  L.  Rev,  23 ;  Nigh  v.  Nigh,  2  C.  C.  574 ;  Allison 
V.  Allison,  2  C.  C.  671 ;  Addis  v.  Addis,  20  C.  C.  365 ;  Taylor  v.  Taylor,  i 
Chester  485;  Krugar  v.  Krugar,  17  Dist.  1004;  Davenport  v.  Davenport,  17 
Dist.  IOCS. 

280  By  the  acts  of  1855  and  1858  divorce  may  be  decreed  for  desertion 
occurring  in  another  state  on  constructive  service  by  publication  as  pro- 
vided by  the  act  of  1815.     Marshall  v.  Marshall,  19  Dist.  284. 

281  Oakley  v.  Oakley,  l  Dist.  781,  782,  citing  Reel  v.  Elder,  62  Pa.  308, 
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282  Kesel  v.  Kesel,  16  Dist.  979- 

283  I  Purd.  §16,  p.  1237. 
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life  burdensome,  and  thereby  forced  her  to  withdraw  from  his 
house  and  family;  notwithstanding  the  said  causes  of  divorce 
have  occured  or  shall  hereafter  occurr  in  a  foreign  country,  or  in 
a  country,  state  or  territory  subject  to  the  jurisdiction  of  the 
United  States." 

To  this  act  was  added. a  proviso  that  no  application  for  such 
divorce  shall  be  made  unless  at  the  time  the  said  cause  or  causes 
of  divorce,  "the  applicant  was  a  citizen  of  the  commonwealth, 
and  that  the  said  applicant  shall  have  resided  therein  for  the  term 
of  one  year,  and  in  1911^^*  the  further  proviso,  that  if  the  proce- 
dure shall  be  otherwise  correct,  and  a  jury  shall  have  rendered  a 
verdict  in  favor  of  the  libellant,  or,  when  the  case  shall  have  been 
heard  without  a  jury  trial,  and  the  court  shall  be  satisfied  that  the 
evidence  warrants  the  granting  of  a  divorce,  then  in  such  cases  a 
decree  to  that  effect  shall  be  made  by  such  court."  In  interpreting 
the  act  of  1903  Judge  Moschzisker  says :  "It  is  clear  that  until  this 
last  mentioned  act  there  was  no  jurisdiction  in  the  courts  of  Penn- 
sylvania to  grant  a  divorce  for  a  desertion  occurring  in  a  foreign 
country ;  and  further,  that  even  under  this  act,  the  power  is  ex- 
pressly restricted  to  instances  where  the  injured  party  is  a  citizen 
of  the  state  of  Pennsylvania  at  the  time  the  desertion  actually  oc- 
curs."''^^  Again,  the  act  of  1903  does  not  apply  when  the  cause 
occurred  in  a  sister  state.^^* 

The  court  has  jurisdiction  to  grant  a  divorce  against  a  foreign 
respondent  only  where  the  libellant  has  had  a  bona  fide  residence 
with  domiciliary  intent  within  the  commonwealth  for  at  least  one 
year.  "It  is  impossible,"  says  Judge  Sulzberger,  "to  lay  down 
any  positive  rule.  We  must  be  careful  not  to  violate  the  comity 
between  us  and  our  sister  commonwealths  by  enabling  their  citi- 
zens to  defy  their  laws  with  only  the  small  trouble  of  a  colorable 
residence  or  pleasant  sojourn  here."^*^ 

f.    Residence  with  domiciliary  intent. 

To  obtain  a  divorce,  the  libellant  must  have  had  a  bona  fide  resi- 
dence with  domiciliary  intent.  Nor  is  an  appearance  by  the  re- 
spondent in  a  suit  for  divorce  for  the  purpose  of  creating  the  jur- 

284  Act  of  April  13,  P.  L.  60,  Purd.  Supp.  §§i,  2,  p.  226. 

28s  Kesel  V.  Kesel,  16  Dist.  979. 
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isdiction  of  the  court  on  the  ground  of  the  libellant's  non-residence 
a  waiver  of  the  provisions  of  the  act  of  assembly  requiring  the 
libel  to  be  filed  in  the  county  wherein  the  cause  for  divorce 
arose.^*^ 

g.    When  supreme  court  will  take  cognizance  of  question. 

If  the  question  of  jurisdiction  is  not  raised  in  the  court  below, 
nor  by  assignment  of  error,  the  supreme  court  will,  on  its  own 
motion  take  cognizance  of  it.  The  lower  court  cannot  adopt  rules 
to  reach  a  decree  not  within  the  jurisdiction  conferred  by  the 
statute.^*^  And  an  appeal  may  be  taken  from  a  decree  in  favor 
of  the  appellant  which  is  void  for  want  of  jurisdiction.^""  Nor 
can  a  valid  divorce  be  decreed  on  constructive  service  by  the 
courts  of  the  state  in  which  neither  party  is  domiciled.^®' 

h.    Effect  of  removal. 

If  the  statutory  requirements  of  jurisdiction  at  the  time  of  filing 
the  libel  have  been  observed,  the  subsequent  removal  of  the  libel- 
lant  from  the  state  and  his  becoming  a  citizen  of  another  will  not 
affect  the  jurisdiction  of  the  common  pleas.^"^  And  if  a  person 
reside  for  one  year  in  the  county  ten  years  prior  to  the  proceed- 
ings, this  is  not  sufficient  if  the  appellant  has  lost  his  residence  by 
moving  into  another  state.^"^ 

i.    When  proceedings  will  be  dismissed. 

With  respect  to  jurisdiction  of  the  respondent,  if  he  never  re- 
sided in  this  state  the  proceedings  will  be  dismissed.^"*  Thus,  if 
four  years  before  the  libel  the  parties  leave  this  state  and  become 
domiciled  elsewhere  and  the  respondent  never  returns  and  is  not 
served  with  the  process,  the  court  has  no  jurisdiction.^"^  Nor  can 
our  state  acquire  jurisdiction  on  parties  who  have  never  had  a 
common  domicile  here  by  service  of  process  on  the  defendant  in 
another  state.^"* 

288  Ferrer  v.  Forrer,  14  Dist.  637. 

289  Middleton  v.  Middleton,  187  Pa.  612. 

290  English  V.  English,  19  Super.  Ct.  586. 

291  Commonwealth  v.  Sperling,  11  Kulp  193. 

292  Del  Vecchio  v.  Del  Vecchio,  21  Dist.  564. 

293  Meier  v.  Meier,  19  York  147. 

294  Bennett  v.  Bennett,  i  Lack.  Jur.  453 ;  Lokes  v,  Lokes,  14  W.  N.  C. 
306;  Marlin  v.  Marlin,  i  Montg.  212. 

29s    Addis  V.  Addis,  20  C.  C.  365. 
296    Fitch  V.  Fitch,  i  C.  P.  Rep.  46. 
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j.    Act  of  1913  enlarging  jurisdiction. 

In  1913  the  general  assembly  by  act  further  provided  "that  the 
several  courts  of  common  pleas  shall  have  jurisdiction  in  divorce 
for  any  cause  now  or  hereafter  allowed  by  law,  notwithstanding 
the  fact  that  the  marriage  of  the  parties  and  the  cause  for  divorce 
occurred  outside  this  commonwealth,  and  that  both  parties  were  at 
the  occurrence  of  said  cause  domiciled  without  this  common- 
wealth, and  that  the  respondent  has  been  served  with  subpoena 
only  by  publication  as  required  by  law.  In  such  cases  the  libellant 
shall  be  a  competent  witness  to  prove  his  or  her  residence  within 
the  commonwealth. 

"The  said  court  shall  also  entertain  jurisdiction  in  all  cases  of  di- 
vorce from  the  bonds  of  matrimony  for  any  cause  now  or  here- 
after provided  for  by  the  law,  when  the  libellant,  or  applicant  for 
such  divorce  shall,  at  the  time  of  filing  the  petition  or  libel  in  di- 
vorce, have  been  a  resident  of  this  commonwealth  for  one  year 
previous  to  the  filing  of  the  petition  or  libel  in  divorce."''^' 

IS.    Libel,  (k) 

The  act  of  181 5  provides,  that  the  husband,  in  his  own  proper 
person,  or  the  wife,  by  her  next  friend,  in  case  of  injury  which  is 
ground  of  divorce,  may  exhibit  a  petition  or  libel  to  the  judges  of 
the  court  of  common  pleas  of  the  proper  county,  where  the  in- 
jured party  resides,  in  term  time,  or  to  one  of  the  judges  thereof, 
in  vacation,  at  least  thirty  days  before  the  next  term,  setting  forth 
particularly  and  specially  the  causes  of  complaint ;  and  shall,  to- 
gether with  such  petition  or  libel,  also  exhibit  an  affidavit,  on  oath 
or  affirmation,  taken  before  one  of  the  said  judges,  or  a  justice  of 
the  peace  of  the  proper  county,  that  the  facts  contained  in  such 
petition  or  libel  are  true,  to  the  best  of  his  or  her  knowledge  and 
belief,  and  that  the  said  complaint  is  not  made  out  of  levity  or  by 
collusion  between  the  said  husband  and  wife,  and  for  the  mere 
purpose  of  being  freed  and  separated  from  each  other,  but  in  sin- 
cerity and  truth  for  the  cause  mentioned  in  said  petition  or  libel."' 
And  the  like  proceedings  may  be  had,  where  the  marriage  is  ab- 
solutely void,  by  reason  of  one  of  the  parties  having  a  husband  or 

k    4  Vale  12255. 

297  Act  May  9,  P.  L.  191. 

298  Act  of  181S,  §2,  I  Purd.  §18,  p.  1238. 
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wife  living,  at  the  time  of  contracting  the  sam^.^^'  The  libel  must 
be  sworn  to,  in  the  form  prescribed  by  the  statute;  accompanied 
by  an  affidavit,  that  the  facts  therein  set  forth  are  true,  made 
before  a  notary  public,  prothonotary,  or  clerk  of  the  court.^™  A 
libel  for  divorce  on  the  ground  of  desertion,  may  be  filed  at  any 
time  after  the  expiration  of  six  months  from  the  time  of  the  of- 
fence committed,  but  a  final  decree  cannot  be  made  until  the  lapse 
of  two  years  from  the  time  of  such  desertion.^" 

The  libel  must  contain  a  positive  averment  of  a  marriage  be- 
tween the  parties.^"^  It  is  sufficient,  however,  to  set  forth  the 
cause  of  complaint,  without  specifying  time,  place  or  circum- 
stances f°^  a  general  allegation  of  cruel  and  barbarous  treatment 
is  sufficient  in  the  libel.^°*  So,  in  a  libel  for  divorce,  on  the  ground 
of  adultery,  it  is  not  indispensable,  to  name  the  particeps  criminis ; 
but  if  the  libel  charge  adultery  with  A.  and  other  lewd  women  un- 
known, the  party  will  be  confined  to  evidence  of  acts  of  adultery 
with  A.,  if  the  names  of  the  other  women  become  known  to  the 
libellant,  before  the  trial,  unless  she  give  a  written  specification 
thereof,  with  the  times,  places  and  attendant  circumstances,  with- 
out requisition.^"^  If  the  libel  charge  the  causes  of  complaint  in 
other  terms  than  those  used  in  the  statute,  they  must  be  equiva- 
lent, or  it  is  fatally  defective;^""  it  is  not  sufficient  to  charge  "in- 
dignities to  the  person,"  with  a  specification  of  the  various  acts 
thereof ;  the  libel  must  aver  "cruel  and  barbarous  treatment,"  in 
the  words  of  the  statute;^"'  but  a  recital  of  extraneous  matters 
will  be  disregarded  as  surplusage.^"*    There  is  one  exception, 

299  Act  14  April  1859,  P.  L.  647,  I  Purd.  §17,  p.  1235.  In  such  case,  the 
proceedings  must  be  in  the  form  prescribed  by  the  act  of  1815.  Howard  v. 
Lewis,  6  Phila.  50. 

300  Act  May  22,  189s,  §1,  P.  L-  105,  i  Purd.  §19,  p.  1241.    See  §17. 

301  Act  26  April  1850,  §S,  P.  L.  S9i>  i  Purd.  §5,  p.  1234. 

302  Brinckle  v.  Brinckle,  4  Leg.  Gaz.  180.  The  statement  of  an  agree- 
ment to  marry  is  not  sufficient;  if  such  agreement  per  verba  de  praesenti 
amount  to  an  actual  marriage  in  law,  such  actual  marriage  must  be  averred, 
or  the  libel  is  demurrable.    Brinckle  v.  Brinckle,  10  Phila.  i. 

303  Hancock's  Appeal,  64  Pa.  470;   Realf  v.  Realf,  77  Pa.  31- 

304  Breinig  v.  Breinig,  26  Pa.  161. 

30s    Garrat  v.  Garrat,  4  Yeates  244 ;  Ewing  v.  Ewing,  2  Phila.  371. 

306  Edwards  v.  Edwards,  9  Phila.  617. 

307  Schlicter  v.  Schlicter,  10  Phila,  11.  Pennington  v.  Pennington,  10 
Phila.  22. 

308  Moore  v.  Moore,  7  Phila.  308. 
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however,  to  the  general  rule,  that  the  cause  of  complaint  may  be 
stated  in  general  terms,  namely,  where  the  marriage  was  procured 
by  fraud,  force  or  coercion ;  in  such  case,  the  facts  must  be  spe- 
cially set  forth.«°» 

16.    Form  of  libel. 

The  following  form  of  libel  has  been  in  use  for  many  years  in 
the  courts  of  Philadelphia ;  it  alleges  desertion,  but  may  readily 
be  adapted  to  other  causes  of  complaint.^"'^ 

To  the  Honorable  the  Judges  of  the  court  of  Common  Pleas 
for  the  county  of  Philadelphia. 

The  libel  of  A.  B.,  by  her  next  friend,  C.  D.,  respectfully  show- 
eth :  That  your  libellant,  on  the  day  of  i8     ,  was  con- 

tracted in  matrimony  and  lawfully  married  to  a  certain  G.  B.,  and 
from  that  time  until  the  day  of  19    ,  lived  and  cohab- 

ited with  the  said  G.  B.  as  his  wife,  and  as  such  was  owned  and 
acknowledged  by  him,  and  so  deemed  and  reputed  by  her  neigh- 
bors and  acquaintances.  And  although,  by  the  laws  of  God,  as 
well  as  by  their  mutual  vows  and  faith  plighted  to  each  other,  they 
were  bound  to  that  uniform  constancy  and  regard  which  ought  to 
be  inseparable  from  the  marriage  state,  yet,  so  it  is,  that  the  said 
G.  B.,  from  the  day  of  19    ,  hath  wilfully  and  mali- 

ciously deserted  and  absented  himself  from  the  habitation  of  this 
libellant,  without  any  just  or  reasonable  cause,  and  hath  hitherto 
persisted  in  such  desertion,  and  still  doth  continue  to  absent  him- 
self from  the  said  libellant:  Wherefore,  your  libellant,  further 
showing  that  she  is  a  citizen  of  the  state  of  Pennsylvania,  and  hath 
resided  therein  for  upwards  of  one  whole  year  previously  to  the 
filing  of  this  her  libel,  prays  your  honors,  that  subpoena  may  issue 
forth  to  summon  the  said  G.  B.  to  appear  in  this  honorable  court, 
at  term  next,  to  answer  the  complaint  aforesaid:   And 

also  that  a  decree  of  this  honorable  court  may  be  made,  for  the 
divorcing  of  him,  the  said  G.  B.,  from  the  society,  fellowship  and 
company  of  this  libellant,  in  all  time  to  come,  and  her,  the  libellant, 
from  the  marriage  bond  aforesaid,  as  if  she  had  never  been  mar- 
ried, or  as  if  the  said  G.  B.  were  naturally  dead.  And  this  libel- 
lant, as  in  duty  bound,  will  ever  pray,  &c. 

A.  B.  by  her  next  friend  C.  D. 

309    Hoffman  v.  Hoffman,  30  Pa.  417. 

309a    Other  forms  may  be  found  at  close  of  this  chapter. 
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The  above  named  A.  B.,  being  duly  swrorn,  saith,  that  the  facts 
contained  in  the  above  libel  are  true,  to  the  best  of  her  knowledge 
and  belief ;  and  that  the  said  complaint  is  not  made  out  of  levity, 
or  by  collusion  between  her  and  the  said  G.  B.,  and  for  the  mere 
purpose  of  being  freed  and  separated  from  each  other,  but  in 
sincerity  and  truth  for  the  causes  mentioned  in  her  said  libel. 

A.  B. 

Sworn  and  subscribed,  &c. 

17.    Requirement  of  act  191 1  concerning  the  libel. 

The  act  of  1911=^°  prescribed  that  "if  any  person  hath  been  or 
shall  be  injured  the  husband  in  his  own  proper  person,  or  the  wife 
by  her  next  friend  may  exhibit  his  or  her  petition  or  libel  to  the 
judges  of  the  court  of  common  pleas  of  the  proper  county  where 
the  injured  party  resides,  in  term  time,  or  to  one  of  the  judges  of 
the  same  court  in  vacation,  at  least  thirty  days  before  the  next 
term,  setting  forth  therein  particularly  and  specially  the  cause  of 
his  or  her  complaint,  and  shall,  together  with  such  petitions  and 
libel,  also  exhibit  an  affidavit  or  oath,  or  affirmation,  taken  before 
one  of  the  same  judges  or  a  justice  of  the  peace  of  the  proper 
county,  that  the  facts  contained  in  the  said  petition  or  libel  are 
true,  to  the  best  of  his  or  her  knowledge  and  belief,  and  that  the 
said  complaint  is  not  made  out  of  levity  or  by  collusion  between 
the  said  husband  and  wife,  and  for  the  mere  purpose  of  being 
freed  and  separated  from  each  other,  but  in  sincerity  and  truth 
for  the  causes  mentioned  in  the  said  petition  or  libel." 

This  statute  does  not  repeal  the  prior  provisions  on  the  sub- 
ject,*^^  and  a  wife  may  institute  an  action  of  divorce  in  her  own 
name  without  joining  her  next  friend.'^^  She  may  file  a  petition 
in  her  own  name  and  the  affidavit  may  be  taken  before  a  notary,  or 
the  prothonotary,  or  the  clerk  of  the  court,  and  the  petition  may  be 
presented  at  any  time  not  less  than  thirty  days  before  the  return- 
day.'^'  The  libel  must  be  signed  by  the  libellant'^*  and  the  date 
of  the  filing  must  be  endorsed  thereon.'^**    The  affidavit  must  be 

310  Act  April  20,  P.  L.  71,  Purd.  Supp.  §3,  p.  227. 

311  Gumbert  v.  Gumbert,  21  Dist.  56,"  Spencer  v.  Spencer,  21  Dist.  337; 
Kukura  v.  Kukura,  21  Dist.  351. 

312  Ibid. ;  Everett  v.  Everett,  S  Dist.  160. 

313  Spencer  v.  Spencer,  21  Dist.  337. 

314  Schumann  v.  Schumann,  6  Phila.  318;  Wanamaker  v.  Wanamaker, 
2  Pears.  166. 
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made  before  a  justice  of  the  peace  of  the  proper  county,^^^  and  its 
omission  is  fatal  to  the  jurisdiction.^^^  By  the  act  of  1895  it  shall 
be  lawful  for  notaries  public,  prothonotaries  or  clerks  of  the 
courts  to  administer  oaths  or  affirmations  and  take  affidavits  to 
the  petition  or  libel  and  all  other  papers  and  proceedings  concern- 
ing divorce,^"  but  an  oath  to  a  libel  cannot  be  administered  by  a 
notary  public  in  another  state. ^^*  And  if  it  should  omit  to  state 
that  the  complaint  is  not  made  out  of  levity  or  collusion,  the  affi- 
davit would  be  fatally  def ective.^^' 

The  libel  must  state  the  county  in  which  the  libellant  resides, 
otherwise  an  application  for  a  subpoena  will  be  refused,^^"  and  by 
court  rule  also  in  some  counties,  an  additional  everment  that  the  li- 
bellant has  been  a  citizen  and  resident  of  the  state  for  one  whole 
year  previous  to  the  filing  of  the  libel.^^^  Such  an  averment  is  es- 
sential to  show  jurisdiction,  but  the  defect  may  be  amended  after 
the  filing  of  a  demurrer.^^^ 

18.    Averments. 

Next  may  be  considered  the  averments.  The  libel  must  set  forth 
substantially  the  ground  of  complaint,  without  alleging  circum- 
stantially the  times  and  places  of  grievance  ;^^'  the  charges  need 
not  be  in  the  exact  language  of  the  act,  but  must  be  in  strict  com- 
pliance with  it.^^*  The  "libels  shall  be  filed  before  an  application 
is  made  for  the  allowance  of  a  subpoena.  They  shall  be  framed 
in  general  analogy  to  bills  in  equity,  and  shall  succinctly  set  forth 
in  separate  paragraphs,  consecutively  numbered  the  following 

314a    Richardson  v.  Richardson,  8  Dist.  242. 

315  Helt  V.  Helt,  7  Dist.  746. 

316  Roberts  v.  Roberts,  5  Kulp  528. 

317  Act  May  22,  P.  L.  105,  i  Purd.  §19,  p.  1241. 

318  Bush  V.  Bush,  21  Dist.  744. 

319  Fritzinger  v.  Fritzinger,  5  Kulp  507. 

320  Johnson  v.  Johnson,  3  Dist.  166;  Gould  v.  Gould,  3  Dist.  656; 
Richardson  v.  Richardson,  8  Dist.  242;  Logan  v.  Logan,  10  Dist.  738; 
Weichel  v.  Weichel,  15  C.  C.  606 ;  Gambe  v.  Gambe,  22  C.  C.  23 ;  Powell 
V.  Powell,  3  Del.  206 ;  Williams  v.  Williams,  12  Luz.  Rep.  347. 

321  Williams  v.  Williams,  12  Luz.  Rep.  347. 

322  Richardson  v.  Richardson,  8  Dist.  242;  Sherwood's  Appeal,  17  W. 
N.  C.  338. 

32s  Spengler  v.  Spengler,  15  W.  N.  C.  437 ;  Bainbridge  v.  Bainbridge, 
IS  W.  N.  C.  529. 

326  Detrick  v.  Detrick,  14  Phila.  649;  aflfd.  117  Pa.  452;  Frazier  v. 
Frazier,  32  Pitts.  L.  J.  222. 
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matters :  (i)  the  names  of  the  parties :  (2)  the  date  and  place  of 
the  marriage:  (3)  the  citizenship  and  residence  of  each  party  at 
the  time  of  the  marriage,  the  present  residence  of  each,  stating  the 
street  and  number ;  an  accurate  statement  of  all  the  length  of  time 
the  libellant  has  resided  in  the  state  immediately  preceding  the  fil- 
ing of  the  libel,"""  otherwise  it  will  be  bad  on  demurrer.^^*  The 
libel  should  specifically  pray  for  a  decree  of  divorce  from  the 
bonds  of  matrimony."^^  Though  the  libel  may  not  state  a  cause 
for  divorce,  yet  if  a  meritorious  case  is  proved,  the  court  may 
grant  a  decree.""" 

The  libellant  may  assign  in  his  libel  as  many  statutory  causes  as 
he  may  be  able  to  prove.""^  If  there  be  several,  each  one  should 
be  laid  in  the  words  of  the  act.""^  Different  causes  should  not  be 
blended,  for  example,  cruel  and  barbarous  treatment  with  indigni- 
ties to  person.  "It  is  necessary,"  says  Justice  Paxson,  "to  pre- 
serve the  distinction  between  these  two  causes."""" 

Passing  to  the  specific  causes,  if  the  cause  be  adultery,  it  need 
not  be  set  out  with  the  certainty  required  of  an  indictment,  but  it 
must  be  averred  as  a  fact  and  not  as  a  matter  of  belief.""*  If  a 
correspondent  is  named  and  the  time  and  place  are  specified  with 
reasonable  certainty,  this  will  suffice.""^ 

If  the  cause  be  "cruel  and  barbarous  treatment,"  this  must  be 
alleged  and  proved ;  it  cannot  be  proved  under  a  charge  of  indig- 
nities to  the  person."""  Acts  of  cruel  and  barbarous  treatment 
must  be  set  forth  with  precision  in  the  specification  and  that  such 
treatment  forced  the  libellant  to  withdraw  from  the  respondent's 
house  and  family.""' 

In  the  way  of  sustaining  a  charge,  a  single  unfounded  accusa- 

327  Phila.  rule,  No.  164,  p.  49. 

328  Garrett  v.  Garrett,  27  C.  C.  237. 

329  Shields  v.  Shields,  17  Dist.  745. 

330  Davis  V.  Davis,  SO  Pitts.  L.  J.  399. 

331  Clark  V.  Clark,  14  Dist.  270. 

332  Trotter  v.  Trotter,  47  Pitts.  L.  J.  109 ;   see  Sites  v.  Sites,  9  Dist.  192. 

333  Detrick's  Appeal,  117  Pa.  452,  456. 

334  Richardson  v.  Richardson,  8  Dist.  242 ;   Trotter  v.  Trotter,  47  Pitts. 
L.  J.  109. 

335  Gillardon  v.  Gillardon,  15  W.  N.  C.  528 ;   Ewing  v.  Ewing,  2  Phila.- 

371. 

336  Schlichter  v.  Schlichter,  10  Phila.  11;    Pennington  v.  Pennington, 
10  Phila.  22. 

337  Dunkel  v.  Dunkel,  i  Dist.  683. 
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tion  of  adultery,  without  aggravating  circumstances,  is  insufficient 
to  sustain  a  libel  on  the  ground  of  cruel  and  barbarous  treat- 
ment.'" 

If  the  charge  be  impotency  from  malformation  there  must  be 
an  averment  that  it  is  incurable.'^* 

If  the  charge  be  that  the  marriage  was  procured  by  fraud,  force 
and  false  representations,  the  same  must  be  set  forth  particularly 
and  specially.""  As  for  the  facts  needful  to  sustain  this  charge, 
it  has  been  held  that  false  statements,  prior  to  marriage,  made  by 
the  respondent  that  she  was  a  widow  with  a  daughter  seven  years 
old  and  had  mislaid  her  marriage  certificate,  accepted  by  the  libel- 
lant  without  further  question  or  attempt  to  ascertain  the  truth,  are 
not  sufficient.'" 

If  desertion  is  charged,  there  must  be  an  averment  that  it  is 
wilful  and  malicious.'"  A  statement  that  the  respondent  has  de- 
serted and  refused  to  live  with  the  libellant  and  refused  to  con- 
duct herself  as  a  kind  and  loving  wife  ought  to  do,  is  insufficient 
and  the  proceedings  will  be  quashed.'*'  Says  Judge  Magill :  "De- 
sertion alone  is  not  a  cause  for  divorce.  Desertion  may  be  by 
agreement  of  the  parties;  by  direction,  or  by  request,  and  such 
desertions  would  not  be  cause  for  divorce.  The  only  kind  of  de- 
sertion which  is  cause  for  divorce  is  wilful  and  malicious  by  one 
of  the  parties  with  intent  to  abandon  the  marriage  relation,  with- 
out the  consent,  approval  or  connivance  of  the  other  party  to  the 
marriage  contract."'** 

Where  there  has  been  an  actual  abandonment  of  matrimonial 
cohabitation  with  the  intent  to  desert,  and  afterwards,  within  the 
two  year  period,  the  respondent  is  arrested  and  imprisoned  for 

338  Taudlich  v.  Taudlich,  21  Dist.  1137. 

339  Roe  V.  Roe,  29  Pitts.  L.  J.  319;  Anon.  10  W.  N.  C.  569. 

340  Hoffman  v.  Hoffman,  30  Pa.  417;  Shriver  v.  Shriver,  8  W.  N.  C. 
144. 

341  Rothraan  v.  Rothman,  21  Dist.  245. 

342  Crone  v.  Crone,  3  Dist.  375;  Bean  v.  Bean,  11  Lane.  Bar  138; 
Kukura  v.  Kukura,  21  Dist.  351;  Fieri  v.  Fieri,  7  Philadelphia  405.  A 
libel  in  divorce  charging  that  the  libellant  has  wilfully  absented  himself 
from  the  habitation  of  the  libellant,  sets  out  a  good  cause,  although  it  is 
better  practice  to  allege  in  the  language  of  the  statute,  that  the  respondent 
"has  wilfully  and  maliciously  deserted  and  absented"  herself  from  the 
habitation  of  the  libellant.    Shields  v.  Shields,  17  Dist.  745. 

343  Ibid. 

344  Kukura  v.  Kukura,  21  Dist.  351,  352. 
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crime  for  a  term  extending  over  two  years  from  the  inception  of 
the  desertion,  the  respondent  having  voluntarily  put  it  beyond  his 
power  to  resume  the  martial  relation  he  had  abandoned,  he  is  to  be 
treated  as  having  wilfully  and  maliciously  persisted  in  the  deser- 
tion during  the  term  of  his  imprisonment.^*^ 

ig.    Amendment  of  libel.  (1) 

A  libel  of  divorce  may  be  amended  at  the  court's  discretion,''" 
though  not  so  far  as  to  introduce  a  new  cause  of  action.^*'  And 
this  may  be  done  after  reference  to  an  examiner"*  if  he  has  not 
begun  His  duties  and  the  respondent  will  not  be  prejudiced,^*'  but 
this  can  not  be  done  after  he  h,as  filed  his  report.^^" 

The  bill  of  particulars  may  be  amended^^^  and  a  libel  for  di- 
vorce a  mensa  et  thoro  may  be  amended  by  substituting  a  prayer 
for  a  divorce  a  vinculo  matrimonii.'^^  And  if  the  libel  be  a  mensa 
et  thoro,  and  the  subpoena  by  mistake  a  vinculo  matrimonii,  the 
latter  may  be  amended  after  service  and  appearance  by  the  re- 
spondent.'"^  Likewise,  a  libel  avering  desertion  in  language  in- 
sufficient under  the  statute  may  be  amended  ;'°*  or  a  libel  may  be 
so  amended  as  to  state  the  grounds  of  divorce  in  the  terms  of  the 
statute.*''^    And  a  libel  charging  indignities  may  be  amended  be- 

1    4  Vale  12269. 

345  Heiter  v.  Heiter,  21  Dist.  327. 

346  Melvin  V.  Melvin,  130  Pa.  6;  Tannenbaum  v.  Tannenbaum,  17  Dist. 
271;  McDermott's  Appeal,  8  W.  &  S.  251;  Hancock  v.  Hancock,  13  W.  N. 
C.  29;  Perkins  v.  Perkins,  16  W.  N.  C.  48;  Clayburgh  v.  Clayburgh,  15  W. 
N.  C.  36s;  Shields  v.  Shields,  17  Dist.  74S;  Greenogle  v.  Greenogle,  8 
Dist.  516. 

347  Grove's  Appeal,  37  Pa.  443. 

348  Dasey  v.  Dasey,  13  C.  C.  612;  A.  v.  B.,  2  Dist.  393. 

349  Toone  v.  Toone,  31  L.  I.  397,  10  Phila.  174. 

350  Pierie  v.  Pierie,  7  Phila.  405 ;  Tannenbaum  v.  Tannenbaum,  17  Dist. 
271;  Mallon  V.  Mallon,  11  Dist.  456;  Toone  v.  Toone,  10  Phila.  174; 
Powers'  Appeal,  120  Pa.  320.  The  amendment  cannot  be  made  before  the 
examiner,  but  must  be  made  to  the  court.    Leidig  v.  Leidig,  2  Dist.  529. 

351  Melvin  v.  Melvin,  130  Pa.  6;   Heilbron  v.  Heilbron,  158  Pa.  297. 

352  Tiedemann  v.  Teidemann,  5  C.  C.  ^^. 

353  Long  v.  Long,  i  C.  C.  572. 

354  Greenogle  v.  Greenogle,  8  Dist.  5x6.  But  a  libel  charging  adultery 
cannot  be  amended  by  adding  one  of  desertion  as  this  is  a  different  cause 
of  action.    Matthews  v.  Matthevirs,  6  W.  N.  C.  147. 

355  Hancock  v.  Hancock,  13  W.  N.  C.  29;  Fay  v.  Fay,  27  Super.  Ct. 
328.  A  libel  was  amended  by  introducing  facts  ten  years  old  of  the  same 
nature.    Perkins  v.  Perkins,  16  W.  N.  C.  48. 
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fore  the  joining  of  issue  so  as  to  include  an  additional  charge  of 
adultery.''*  And  an  amendment  setting  forth  adultery  as  an  ad- 
ditional ground  for  divorce  may  be  amended.'^'  And  a  libel 
which  charges  cruel  and  barbarous  treatment  may  be  amended  on 
trial  after  all  the  evidence  is  closed  by  omitting  the  words  "endan- 
gered the  life  of  the  libellant,"^'*  but  such  libel  charging  cruel  and 
barbarous  treatment  cannot  be  amended  by  withdrawing  the 
charge  and  alleging  desertion  as  of  date  one  month  later  than  the 
date  of  filing  the  libel. ^^^  Likewise  a  libel  charging  desertion  and 
indignities  to  the  person  by  husband  may  be  amended  by  inserting 
an  averment  of  cruel  and  barbarous  treatment  f'^°  and  a  libel 
which  fails  to  state  the  time  and  circumstances  of  acquiring  a  resi- 
dence in  the  county  will  not  be  quashed,  but  leave  will  be  granted  to 
amend.^'^ 

At  what  stage  of  the  proceedings  may  an  amendment  be  al- 
lowed ?  In  desertion  the  libel  may  be  amended  after  the  trial  has 
begun  and  the  case  has  been  continued  to  complete  fhe  proofs  ;'*- 
also  after  the  filing  of  the  testimony  by  adding  an  averment  of  the 
respondent's  absence  from  the  habitation  of  the  libellant.'*' 
Whether  an  amendment  may  be  allowed  averring  an  additional 
ground  of  divorce  since  the  filing  of  the  libel,  has  been  decided  by 
the  common  pleas  both  ways.'"* 

An  amendment  of  a  libel  cannot  be  made  in  the  appellate  court 
changing  the  cause  of  action  and  requiring  for  its  support  a  dif- 
ferent line  of  proof.  "The  libellants,"  sa'id  Justice  Paxson,  "could 
have  amended  below  where,  if  the  respondent  was  of  opinion  that 
additional  evidence  was  required  to  meet  the  new  charge,  she 
could  have  had  an  opportunity  to  introduce  it.  It  would  be  un- 
just to  allow  the  amendment  at  this  stage  of  the  proceedings."'"' 

356  Getz  V.  Getz,  14  Dist.  69. 

357  Clayburgh  v.  Clayburgh,  15  W.  N.  C.  365 ;  Getz  v.  Getz,  14  Dist.  69. 

358  Fay  V.  Fay,  27  Super.  Ct.  328. 

359  Mallon  v.  Mallon,  ii  Dist.  456. 

360  Dasey  v.  Dasey,  13  C.  C.  612. 

361  Shellenberger  v.  Shellenberger,  6  C.  C.  287. 

362  Wilck  V.  Wilck,  18  Dist.  948. 

363  Maynard  v.  Maynard,  18  Dist.  410.  Contra,— Stewart  v.  Stewart, 
34  C.  C.  543- 

364  Affirmative  view.  Ryan  v.  Ryan,  19  Dist.  856;  Getz  v.>  Getz,  14 
Dist  69.  Negative  view.  Mallon  v.  Mallon,  11  Dist.  456;  Galbogis  v. 
Galbogis,  21  Dist.  Si5- 

365  Powers'  Appeal,  120  Pa.  320,  327. 


Proceedings  in  Divorce.  3347 

Nor  can  a  mistake  in  the  Christian  name  of  the  respondent  in  the 
order  of  publication  be  cured  by  amendment  as  the  publication  is 
a  nullity  and  the  court  is  without  jurisdiction  to  proceed  with  the 
cause.  In  such  a  case  the  libellant  when  not  in  fault  will  be  per- 
mitted to  issue  a  pluries  subpoena  or  an  alias  order  of  publication 
as  she  may  elect.'""' 

An  amendment  supplying  a  fatal  defect,  is  in  effect  a  new 
libel,  and  thereafter  the  respondent  may  answer  and  move  for 
maintenance  and  counsel  fees  pendente  lite.^"' 

20.    Libel  by  relative  or  next  friend. 

If  the  wife  be  a  lunatic  or  non  compos  mentis,  the  libel  may  be 
exhibited  by  any  relative  or  next  friend,  and  the  affidavit  may  be 
made  by  him ;  but  the  fact  of  the  lunacy,  and  such  circumstances 
as  may  be  sufficient  to  satisfy  the  mind  of  the  court  as  to  the  truth 
of  the  allegation,  must  be  set  forth  in  the  petition.^"^  Where  a 
woman  institutes  a  suit  for  nullity  of  marriage,  under  the  act  of 
1859,  she  cannot  sue  in  her  maiden  name;  she  must  sue,  as  a 
wife,  by  her  next  friend.^""  If  it  appear  that  the  plaintiff's  next 
friend  was  dead,  at  the  institution  of  the  suit,  another  may  be  sub- 
stituted.^^" And  the  libel  itself  may  be  amended,  so  that  it  intro- 
duce no  new  cause  of  action  f'^  it  may  be  amended,  after  a  refer- 
ence to  an  examiner,  if  he  has  not  entered  upon  his  duties,  and  the 
respondent  will  not  be  prejudiced  f^  but  not  after  the  filing  of  the 
examiner's  report.^^^  Nor  can  a  libel  charging  adultery  be 
amended,  by  adding  a  charge  of  desertion ;  it  is  a  different  cause 
of  action.^* 

366  Straub  v.  Straub,  18  Dist.  958. 

367  Maynard  v.  Maynard,  18  Dist.  410. 

368  Act  13  April,  1843,  §8,  P.  L.  235,  amended  by  act  April  18,  1905,  P.; 
L.  211,  S  Purd.  §4,  p.  5405. 

369  Howard  v.  Lewis,  6  Phila.  50.  Whilst  this  case  is,  doubtless,  good 
law,  as  to  the  actual  point  ip  decision,  the  opinion  of  the  learned  judge  is 
in  direct  conflict  with  that  of  the  judges  of  the  supreme  court,  in  Parker's 
Appeal,  44  Pa.  310,  and  Walter's  Appeal,  70  Pa.  393.  In  attempting  to  get 
rid  of  the  principles  of  the  canon  law,  which,  like  the  common  law,  is  the 
accretion  of  the  wisdom  of  ages,  courts  frequently  fall  into  great  confu- 
sion. 

370  Lindemuth  v.  Lindemuth,  3  Leg.  Opin.  242. 

371  Grove's  Appeal,  37  Pa.  443- 

372  Toone  v.  Toone,  10  Phila.  174. 

373  Pierie  v.  Pierie,  7  Phila.  405. 

374  Matthews  v.  Matthews,  6  W.  N.  C.  147. 
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21.    Subpoena,  (tn) 

The  statute  provides  that,  upon  exhibiting  the  libel,  a  subpoena 
shall  issue,  signed  by  one  of  the  judges,  directed  to  the  party  com- 
plained against,  commanding  him  or  her  to  appear  at  the  next  or 
any  subsequent  court  of  common  pleas,  to  answer  the  said  peti- 
tion of  libel.^^"  In  practice,  the  libel  is  presented  to  one  of  the 
judges,  who  indorses  thereon  his  allocatur,  in  the  following  or  an 
equivalent  form :  "Let  a  subpcena  issue,  returnable  to  the 
Monday  of  :"  to  which  he  afifixes  his  name  or  initials ;  and 

a  subpoena  is  thereupon  issued  by  the  prothonotary,  in  the  follow- 
ing form  : 

County  of  Philadelphia,  ss.  The  commonwealth  of  Pennsyl- 
vania to  G.  B.,  greeting :  Whereas,  A.  B.,  by  her  next  friend,  C.  D., 
did,  on  the        day  of  i8    ,  prefer  her  petition  to  our  judges  of 

our  court  of  common  pleas  No.  ,  for  the  city  and  county  of  Phila- 
delphia, praying  for  the  causes  therein  set  forth,  that  she  might  be 
divorced  from  the  bonds  of  matrimony  entered  into  with  you,  the 
said  G.  B. :  We  do,  therefore,  command  you,  the  said  G.  B.,  that, 
setting  aside  all  other  business  and  excuses  whatsoever,  you  be  and 
appear  in  your  proper  person,  before  our  judges,  at  Philadelphia, 
at  our  said  court  of  common  pleas  No.  ,  there  to  be  held  for  the 
city  and  county  of  Philadelphia,  on  the  Monday  of 

n6xt,  to  answer  the  petition  or  libel  of  the  said  A.  B.,  and  show 
cause,  if  any  you  have,  why  the  said  A.  B.  should  not  be  divorced 
from  the  bonds  of  matrimony,  agreeable  to  the  act  of  the  general 
assembly  in  such  cases  made  and  provided :  and  hereof  fail  not. 
Witness  the  honorable  J.  R.  L-,  president  of  our  said  court,  at 
Philadelphia,  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  fourteen. 

W.  B.  M.,  Prothonotary. 

If  the  subpoena  be  quashed,  another  may  issue  on  the  original 
petition.*'* 

m    4  Vale  12260. 

375  Act  of  181S,  §2,  I  Purd.  §18,  p.  1238.  Under  the  act  17  April,  1869, 
P.  L.  1 187,  the  subpoena,"  in  Lancaster  county,  must  be  made  returnable  to 
the  next  retum-day.    Hinkle  v.  Hinkle,  5  L.  Bar,  21  Feb.,  1874. 

376  Hinkle  v.  Hinkle,  3  Luz.  L.  Reg.  144.  A  subpoena  in  divorce  will 
not  be  set  aside  on  the  ground  of  variance  with  the  libel  because  the  sub- 
poena indicates  a  divorce  a  vinculo  while  the  subpoena  and  libel  exhibited 
prays  for  a  divorce  a  mensa  et  thoro.    Pentz  v.  Pentz,  6  Dist.  708. 


Proceedings  in  Divorce.  3349 

The  direction  in  the  act  of  181 5  that  the  subpoena  in  divorce 
shall  be  signed  by  the  judge  was  superseded  by  the  act  of  1834''^ 
authorizing  the  prothonotary  to  sign  and  affix  the  seal  to  all  writs 
and  process.  A  subpoena  in  divorce  therefore  issued  and  signed 
by  the  prothonotary,  which  was  allowed  by  the  judge,  though  not 
signed  by  him  will  not  be  quashed.^'* 

The  requirements  of  the  rules  of  the  courts  of  common  pleas  of 
Philadelphia  county  concerning  divorce  are  mandatory.  If, 
therefore,  a  libel  in  divorce  states  that  "the  present  residence  of 
the  respondent  is  unknown,  but  fails'  to  set  out  specifically  as  re- 
quired by  the  rule'''®  his  last  known  residence  and  the  time  at 
which  he  was  last  known  to  have  been  there,  the  application  for 
an  allocatur  for  a  subpoena  will  be  refused.'^" 

The  judge  may  enter  the  allowance  of  the  subpoena  on  the  back 
of  the  libel  ;*^^  he  is  not  required  to  sign  the  subpoena  itself. '*- 
And  if  the  subpoena  be  quashed,  another  may  issue  on  the  original 
petition.'*'  Again,  if  the  subpoena  is  awarded  in  term  time,  this 
must  be  done  by  the  court  and  not  by  a  single  judge.  By  the  act 
of  1815  if  the  libel  was  not  presented  in  term  time,  it  might  be 
presented  to  one  of  the  judges  in  vacation  at  least  thirty  days  before 
the  next  term.'**  This  requirement  of  the  act  of  1815  however  only 
applied  to  a  libel  exhibited  at  an  adjourned  session  of  the  court  or 
during  term  time."°  By  the  act  of  1905  "any  libel  in  divorce  may 
be  presented  to  any  court  of  common  pleas,  or  to  a  judge  thereof, 
at  any  time,  in  term  time  or  in  vacation,  and  a  subpoena  may  be 
awarded  thereon  at  the  time  of  the  presentation  of  said  libel, 
without  regard  to  any  return-day  in  court,  which  said  subpoena 
may  be  made  returnable  to  the  next  or  any  subsequent  quarterly 
or  monthly  return  day ;  provided  the  time  to  which  it  is  made  re- 

Z77    Act  April  14,  P.  L.  333- 

378  White  v.  White,  18  Dist.  434;  McQuaide  v.  McQuaide,  8  Montg. 
ISO. 

379  No.  164,  p.  49- 

380  Baylis  V.  Baylis,  16  Dist.  283. 

381  McQuaide  v.  McQuaide,  8  Montg.  150. 

382  Ibid. 

383  Hinkle  v.  Hinkle,  3  Luz.  L.  R.  i44- 

384  Borckman's  Appeal,  6  Dist.  724;  Borcktnan  v.  Borckman,  19  C.  C. 
157;  Best  V.  Best,  19  C.  C.  155;  Crocker  v.  Crocker,  19  C.  C.  156;  Wet- 
more  V.  Wetmore,  17  C.  C.  11. 

38s    Wetmore  v.  Wetmore,  17  C.  C.  11. 
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tui-nable  be  at  least  thirty  days  after  the  awarding  of  said  sub- 
poena."^'* 

The  act  of  1911  still  further  provides  that  "a  subpoena  shall  is- 
sue from  the  court  in  which  the  libel  has  been  exhibited  signed 
by  one  of  the  judges  thereof,  directed  to  the  party  so  complained 
against,  commanding  him  or  her  to  appear  at  the  next  or  any  sub- 
sequent court  of  common  pleas,  to  answer  the  said  petition  or  li- 
bel, and  upon  due  proof  at  the  return  of  the  said  subpoena,  that 
the  same  shall  have  been  served  personally  upon  the  said  party, 
wherever  found,  or  that  a  copy  had  been  given  to  him  or  her  fif- 
teen days  before  the  return  of  the  same,  the  said  court  shall  and 
may  make  such  preparatory  rules  and  orders  in  the  cause  that  the 
same  may  be  brought  to  a  hearing,  and  determined  at  the  term  to 
which  said  process  may  be  returnable  or  afterward,  at  which  hear- 
ing the  court  may  determine  the  same  ex  parte  if  necessary."^'** 
22.     Service  of  subpoena,  (n) 

The  statute  provides  that  the  subpoena  shall  be  personally  served 
on  the  party  defendant,  wherever  found  or  that  a  copy  shall  be 
given  to  him  or  her,  fifteen  days  before  the  return  of  the  same.^*' 
The  law  requires  actual  personal  service ;  it  contemplates  an  ad- 
verse proceeding;  and,  therefore,  an  acceptance  of  service  will 
not  be  recognized,  but  will  be  deemed  evidence  of  collusion;"*' 
a  service  at  the  defendant's  dwelling-house  is  insufficient."'' 
Though  advisable,  a  service  by  the  sheriff  is  not  essential,  as  per- 
sonal service  by  any  one,  accompanied  by  the  proper  affidavit,  is 
all  that  the  statute  requires.^'"  A  personal  service  in  another 
state  will  confer  jurisdiction. '^^ 

By  the  rule  of  court  in  some  counties,  "When  the  respondent  is 
not  within  the  county,  but  is  within  the  State,  the  sheriff  shall 
deputize  the  sheriff  of  the  county  where  the  respondent  may  be 
found,  to  make  the  service."""^ 
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386a  Act  April  20,  Purd.  Supp.  §3,  p.  227. 

387  Act  of  1815,  §2,  I  Purd.  §18,  p.  1238. 

388  Eccles  V.  Eccles,  Common  Pleas,  Phila.,  2  July,  1853.     MS. 

389  Bogia  V.  Bogia,  i  W.  N.  C.  96. 

390  Keen  v.  Keen,  2  W.  N.  C.  492. 

391  Snyder  v.  Snyder,  i  W.  N.  C.  187.  Harvey  v.  Harvey,  2  W.  N.  C. 
225.    But  see  Love  v.  Love,  10  Phila.  453. 

392  Phila.  rule.    No.  169,  p.  51. 
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A  rule  of  court  of  the  court  of  common  pleas  providing  that  in 
divorce  cases  "the  subpoena,  copy  of  the  libel  and  notice,  and 
prayer  and  answer  shall  be  served  by  the  sheriff  on  the  respond- 
ent, if  he  is  within  the  county,"  is  a  reasonable  and  proper  rule, 
which  the  court,  by  the  act  of  181 5,  has  power  to  make,  though 
there  is  nothing  in  that  act  requiring  service  by  the  sheriff,'"'^  serv- 
ice by  him  is  the  better  course  as  the  return  is  more  likely  to  be 
accurate.^"* 

A  subpoena  in  divorce  can  be  legally  served  by  the  sheriff  at  any 
time  until  the  return-day  is  past.  The  act  of  1815  does  not  limit 
such  service  to  a  period  fifteen  days  prior  to  the  return-day,  but 
merely  provides  for  an  expeditious  hearing  of  the  case  ex  parte  at 
that  term  if  service  is  made  fifteen  days  before  the  return  day. 
The  sheriff'  should  not  return  such  writ  non  est  inventus  until  he 
has  diligently  searched  for  the  respondent  up  to  the  return-day,  he 
is  without  power  to  make  any  other  return  later. ^"^  And  when 
both  the  subpoena  and  the  alias  subpoena  are  returned  before  their 
respective  return-days,  the  respondent  is  not  constructively  in 
court,  and  no  decree  can  be  rendered  against  him.^"" 

23.  Service  of  subpcena  in  another  state. 

Contrary  to  the  general  rule,^"'  service  of  subpoena  in  another 
state  has  not  the  effect  of  personal  service  ■,^^^  but  personal  service 
within  the  state  is  good  though  the  respondent  resides  outside.^"' 
Nor  will  acceptance  of  service  by  the  respondent  without  the  state 
suffice  especially  when  no  one  vouches  for  the  identity  of  the 
signer.*"" 

24.  Acceptance  of  service. 

May  the  respondent  accept  service  within  the  state  ?    By  some 

393  Timney  v.  Timney,  21   Super.  Ct.  538;    Fillman's  Appeal,  99  Pa. 
289,  revg.  10  W.  N.  C.  222. 

394  Ibid.     See  Wilhelmi  v.  Wilhelmi,  9  Dist.  685,  686. 

395  Parker  v.  Parker,  20  Dist.  304;    Chadwick  v.  Chadwick,  20  Dist. 
30s ;  Waldman  v.  Waldman,  58  Pitts.  L.  J.  392. 

396  Chadwick  v.  Chadwick,  20  Dist.  305. 

397  Snyder  v.  Snyder,  i  W.  N.  C.  187;   Harvey  v,  Harvey,  2  W.  N.  C. 

225. 

398  Ralston's  Appeal,  93  Pa.  133 ;   Tucker  v.  Tucker,  I  Lack.  Jur.  263 ; 

Ormsby  v.  Ormsby,  47  Pitts.  L.  J.  272. 

399  Adgate  v.  Adgate,  i  Lack.  Jur.  353. 

400  Bittinger  v.  Bittinger,  4  Dist.  441. 
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judges  this  is  deemed  evidence  of  collusion,*"^  which  the  law  will 
not  tolerate.  Other  judges  maintain  a  different  view.*°^  If  the 
respondent  accepted  service,  but  defended  against  granting  a  di- 
vorce, would  anyone  question  of  the  validity  of  the  service?  In 
Dusenberry  v.  Dusenberry  Judge  Evans  said  i*"^  "A  voluntary  ac- 
ceptance of  the  service  of  the  subpoena  or  a  voluntary  appearance 
of  the  counsel  will  not  be  sustained  by  the  court,  not  for  the  rea- 
son that  by  so  doing  the  respondent  is  not  in  court,  but  because  it 
is  evidence  of  collusion."  But  a  voluntary  appearance  by  a  re- 
spondent for  the  purpose  of  contesting  the  action  in  good  faith  is 
not  collusive.*"*  Service  on  an  attorney  of  the  respondent  is  bad 
in  all  cases.*"®  The  service  must  be  personal.  Service  therefore  at 
the  respondent's  house  will  not  suffice.*"®  And  if  he  lives  in  an 
adjoining  county  he  also  should  be  served  personally.*"'  The  act 
of  1905*°*  provides  that  whenever  an  action  in  divorce  shall  be  in- 
stituted under  the  provisions  of  the  act  in  a  county  wherein  the 
respondent  is  a  resident,  the  same  being  a  different  county  from 
that  in  which  the  libellant  resides,  personal  service  of  the  sub- 
poena in  divorce  shall  be  had  on  the  respondent,  if  he  or  she  can 
be  found  within  said  county,  otherwise,  service  by  advertisement 
in  that  county  shall  be  had,  in  the  manner  now  provided  by  law. 

«5.    Return  of  subpoena. 

A  subpoena  may  be  made  returnable  at  the  next  or  any  subse- 
quent court  of  common  pleas  at  the  discretion  of  the  court  or  judge 
ordering  the  same.*"*  If  served  less  than  fifteen  days  before 
the  return-day,  no  step  can  be  taken  in  the  cause  at  the  term  to 
which  the  writ  was  returnable;  the  defendant  must  wait  until  the 

401  Wheeler  v.  Wheeler,  20  Dist.  228.  In  this  case,  the  respondent 
went  to  the  sheriff's  office  where  he  was  served  with  an  alias  writ.  The 
inference  of  collusion,  however,  affected  only  the  service  of  the  alias  writ, 
the  petition  was  not  dismissed. 

402  Wilhelmi  v.  Wilhelmi,  9  Dist.  685;  Lyon  v.  Lyon,  13  Dist  623; 
Renz  V.  Renz,  22  W.  N.  C.  226;  Briggs  v.  Briggs,  5  Del.  76;  English  v. 
English,  19  Super.  Ct.  586. 

403  20  Dist.  678. 

404  Ibid. 

40s  Freeby  v.  Freeby,  9  Kulp  373 ;  Newberry  v.  Newberry,  22  C.  C.  361. 

406  Bogia  V.  Bogia,  i  W.  N.  C.  96. 

407  Bailey  v.  Bailey,  48  Pitts.  L.  J.  147. 

408  Act  April  26,  P.  L.  309,  S  Purd.  §2,  p.  5404. 

409  Borckman  v.  Borckman,  19  C.  C.  157. 


Proceedings  in  Divorce.  3353 

expiration  of  that  term.*^"'  And  when  the  petition  is  filed  within 
thirty  days  of  the  next  term,  the  subpoena  may  be  made  returnable 
to  the  term  succeeding  the  next  term.*^^ 

Again,  in  computing  the  thirty  days  before  the  next  term  that 
a  subpoena  must  issue,  the  day  of  issue  must  be  excluded,  but  the 
Sunday  previous  to  the  return-day  should  not  be  excluded.*^^ 

26.  When  subpoena  need  not  be  issued  and  served. 

When  a  libel  is  amended,  a  subpoena  need  not  be  issued  and 
served  if  there  was  an  appearance  to  the  original  libel  and  an  an- 
swer has  been  filed  to  the  original  libel.*" 

27.  Mode  of  service  in  another  county. 

The  mode  of  serving  the  subpoena  in  another  county  is  regu- 
lated, besides  the  act  of  181 5,  by  rule  of  court  in  many,  perhaps 
all  the  .counties.  In  Philadelphia  it  is  prescribed,  when  the  re- 
spondent is  not  within  the  county,  but  is  within  the  state,  the 
sheriif  shall  deputize  the  sheriff  of  the  county  wherein  he  may  be 
found,*^*  to  make  the  service  and  shall  make  return  that  the  re- 
spondent could  not  be  found  within  this  county,  and  that  he 
deputized  the  sheriff  of  such  other  county  to  make  the  service; 
and  shall  attach  thereto  the  affidavit  of  the  officer  making  the  serv- 
ice."^ 

When  the  libel  avers  the  residence  of  the  respondent  to  be  in 
another  county  of  the  state,  the  record  must,  in  the  absence  of 
personal  service,  show  why  the  subpoena  was  not  served  there. 
And  when  a  deputation  has  been  made  to  the  sheriff  of  another 
county,  a  return  thereto  must  be  made  under  oath.*^" 

410  Moyer  v.  Moyer,  3  Dist.  239. 

411  McQuaide  v.  McQuaide,  8  Montg.  150. 

412  Fordham  v.  Fordham,  15  W.  N.  C.  250,  revg.  2  Del.  40. 

413  English  V.  English,  19  Super.  Ct.  586. 

414  On  the  party  "whenever  found"  implies  that  he  must  be  found 
within  the  jurisdiction  of  the  court.  Briggs  v.  Briggs,  I  Dist.  780.  It  does 
not  authorize  service  in  another  state.  Clark  v.  Clark,  17  Dist.  761; 
Davenport  v.  Davenport,  17  Dist.  1005 ;  Ralston's  Appeal,  93  Pa.  133- 

415  No.  169,  p.  51.    Add  170  as  note  also;  Fackner  v.  Fackner,  9  Dist. 

739- 

416  Jansen  v.  Jansen,  16  Dist.  418. 
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28.    Service  by  publication. (o) 

The  act  of  181 5  requires  as  a  prerequisite  to  legal  notice  by 
publication  that  the  proof  shall  be  twice  made  that  the  respondent 
could  not  be  found  in  the  county,  once  on  return  of  the  subpoena 
and  again  on  return  of  an  alias  subpcena."'  The  requirements  of 
the  law  are  strictly  construed.*^*  The  law  requires  publication 
for  four  weeks  successively  prior  to  the  first  day  of  the  then  next 
term  of  the  court,  and  the  omission  to  make  such  publication  is  a 
fatal  defect.*"  If  within  the  state  the  respondent  is  effectually 
brought  within  the  jurisdiction  of  the  court  by  publication  in  the 
county  where  the  cause  of  action  arises.*^"  The  return  non  est 
inventus  should  show  by  whom  the  search  and  return  were  made 
and  that  the  respondent  could  not  be  found  in  the  county .*^^  The 
last  publication  of  the  sheriff  must  be  before  the  return-day  of  the 
order  of  publication.*"  The  publication  must  be  made  in  a  news- 
paper of  general  circulation,  and  not  one  devoted  to  a  special  sub- 
ject, law,  medicine  or  science.*^^  If  a  subpoena  is  not  served  on 
the  respondent  but  publication  is  made  in  an  obscure  newspaper 
and  notice  of  the  taking  of  testimony  is  sent  in  the  respondent's 
name  to  a  wrong  address,  and  the  libellant  knew  of  the  respond- 
ent's residence  and  post  office  address,  the  decree  will  be  re- 
voked.*2* 

When  the  respondent  cannot  be  found  in  the  county,  but  re- 
sides outside  the  state,  an  alias  subpcena  must  issue  in  all  cases, 
although,  the  residence  of  the  respondent  may  not  be  known.*^' 
Furthermore  the  libellant  may  issue  any  number  of  alias  and  plur- 
ies  subpcenas  to  secure  personal  service  before  publication.*^" 

If  the  parties  resided  elsewhere  when  the  cause  of  action  arose, 
and  the  libellant  afterward  came  into  this  state  and  resided  here 

o    4  Vale  12264. 

417  Act  March  13,  6  Sm.  L.  286,  i  Purd.  §20,  p.  1241 ;  Edson  v.  Edson, 
II  Kulp  268. 

418  Seiple  V.  Seiple,  21  C.  C.  559. 

419  Jansen  v.  Jansen,  16  Dist.  418.     See  Fackner  v.  Fackner,  9  Dist.  739. 

420  Austin  V.  Austin,  4  C.  C.  368. 

421  Frazier  v.  Frazier,  32  Pitts.  L.  J.  222. 

422  Powell  V.  Powell,  3  Del.  206. 

423  Ferguson  v.  Ferguson,  9  Dist.  250. 

424  King  V.  King,  28  C.  C.  313. 
42s  Briggs  V.  Briggs,  5  Del.  76. 
426    Banks  v.  Banks,  189  Pa.  196. 
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for  one  whole  year  or  more  before  filing  her  petition,  the  respond- 
ent may  be  served  by  publication  and  when  this  is  done  in  the 
manner  required,  the  service  is  complete.^^' 

By  the  acts  of  1815*^^  and  1905*^'  requiring  publication  of  an 
alias  subpoena  in  divorce  for  four  weeks  successively  to  the  return- 
day,  the  publication  is  insufficient  where  the  final  notice  appears 
on  the  return-day  of  the  subpoena. 

29.  Issue  of  alias  subpoena. (p) 

If,  upon  the  return  of  the  subpoena,  proof  shall  be  made  that 
the  party  could  not  be  found  in  the  county,  an  alias  subpoena  shall 
issue,  returnable  the  first  day  of  the  next  or  any  subsequent  term. 
And  if,  on  the  return  of  the  alias  subpoena,  proof  shall  be  made 
that  the  party  could  not  be  found  in  the  county,  the  sheriff  shall 
cause  notice  to  be  published  in  one  or  more  newspapers,  printed 
within  or  nearest  to  the  said  county,  for  four  weeks  successively, 
prior  to.the  first  day  of  the  then  next  term  of  said  court,  requiring 
the  said  party  to  appear  on  the  said  day,  to  answer  to  the  said 
complaint ;  at  which  term,  or  any  subsequent  term,  the  same  pro- 
ceedings shall  be  had  as  in  case  of  a  personal  service.*^" 

The  act  of  1905*^^  also  provides  that  "any  alias  or  pluries  sub- 
poena or  order  of  proclamation  may  be  made  returnable  to  any 
quarterly  or  monthly  return-day,  in  the  discretion  of  the  court  or 
judge  awarding  the  same ;  provided,  that  the  said  return  shall  be 
at  least  thirty  days  after  the  awarding  of  such  subpoena  or  ])rocIa- 
mation:  and  provided  further,  that  every  proclamation  shall  be 
published  at  least  once  a  week  for  four  successive  weeks,  as  now 
required  by  law." 

30.  Philadelphia  rule. 

The  Philadelphia  rule*'^  ordains  that  "when  the  return  cf  tlie 
first  subpoena  is  that  the  respondent  cannot  be  found  in  this  county 
or  state,  an  alias  subpoena  may  be  issued.    If  the  second  subpoena 

p    4  Vale  12264. 

427  Gill  V.  Gill,  13  Dist.  10 ;   Austin  v.  Austin,  4  C.  C.  368. 

428  Briggs  V.  Briggs,  18  Dist.  839;  Powell  v.  Powell,  3  Del.  206;  I 
Purd.  §20,  p.  1241. 

429  Act  April  22,  P.  L.  293,  5  Purd.  §10,  p.  5405. 

430  Act  of  1815,  §3,  I  Purd.  §20,  p.  1241. 

431  Act  April  22,  §1,  P.  L.  293,  5  Purd.  §10,  p.  540S- 

432  No.  171,  P-  52. 
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is  also  returned,  the  prothonotary  shall  issue,  on  the  application 
of  the  libellant,  an  order  on  the  sheriflf,  directing  him  to  publish, 
once  a  week  for  four  successive  weeks,  in  the  Legal  Intelligencer 
and  two  daily  newspapers  of  this  county  of  general  circulation, 
the  first  publication  to  be  not  less  than  twenty-eight  days  prior 
to  the  next  term  of  court,  a  notice  to  the  respondent  in  the  fol- 
lowing form : 

To  A.  B.,  Late  of  No.  street, 

Philadelphia,  Pennsylvania. 
Whereas  C.  B.,  your  (husband  or  wife  as  the  case  may  be)  has 
filed  a  libel  in  the  Court  of  Common  Pleas,  No.  ,  of  Phila- 

delphia County,  of  Term,  19      ,  No.         ,  praying  from  a 

divorce  from  you,  now  you  are  hereby  notified  and  required  to 
appear  in  said  court  on  or  before  Monday,  the  day  of 

next,  to  answer  the  complaint  of  the  said  C.  B.,  and 
in  default  of  such  appearance,  you  will  be  liable  to  have  a  divorce 
granted  in  your  absence. 


Sheriff  of  Philadelphia. 
The  sheriff  will  make  due  return  of  his  action  therein. 

31.    Proceedngs  ex  parte. 

The  act  of  1815*^*  provides  that  if  upon  the  return  of  the  sub- 
poena, proof  shall  be  made  that  the  party  could  not  be  found  in 
the  county,  an  alias  subpoena  shall  issue,  returnable  the  first  day 
of  the  next  or  any  subsequent  term,  and  be  served  personally, 
and  if  so  served  the  same  proceedings  shall  be  had  as  are  directed 
and  authorized  in  the  second  section  of  the  act,  previously  de- 
scribed. And  if,  on  the  return  of  the  alias  subpoena  proof  shall 
be  made  that  the  party  could  not  be  found  in  the  county,  the 
sheriff  shall  cause  notice  to  be  published  in  one  or  more  news- 
papers printed  within  or  nearest  to  the  county  for  four  weeks 
successively  prior  to  the  first  day  of  the  then  next  term  of  the  court 
requiring  the  party  to  appear  on  the  said  day,  to  answer  to  the 
complaint,  at  which  term,  or  any  subsequent  term,  the  same  pro- 
ceedings shall  be  had  as  are  authorized  and  directed  as  previously 
described. 

433    1  Purd.  §20,  p.  1241. 
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32.    Appearance  and  hearing. 

On  the  filing  of  the  answer,  if  neither  of  the  parties  demand 
an  issue,  the  court  may  proceed  to  inquire  and  decide  upon  the 
case,  in  the  presence  of  the  parties,  or,  if  either  of  them  will  not 
attend,  then,  ex  parte,  by  the  examination  of  witnesses,  or  in- 
terrogatories, exhibits  or  other  legal  proofs  had  either  before  or  at 
the  hearing.*'*  The  answer  must  be  entitled  as  of  the  original 
libel  :*'"  the  respondent  cannot  both  answer  and  demur  at  the  same 
time.*'*  The  answer  should  be  a  brief  and  simple  negative  of  the 
facts  alleged  in  the  libel,  or,  if  desertion  be  alleged,  a  clear  and 
precise  assignment  of  the  causes,  why  the  respondent  had  absented 
herself  from  the  common  habitation,  and  a  denial  that  such  ab- 
sence was  a  wilful  and  malicious  abandonment  of  the  marital  du- 
ties; a  responsive  allegation,  in  the  form  of  articles,  according 
to  the  practice  of  the  English  ecclesiastical  courts,  will  not  be  ad- 
mitted.*" 

If  the  respondent  voluntarily  appears,  what  is  the  effect  of  his 
appearance  ?  In  all  other  cases,  this  would  remedy  all  defects  re- 
lating to  service,  but  the  application  of  this  great  principle  to 
divorce  cases  has  been  questioned.*"  In  one  case  it  was  held 
good.*"  Again,  the  voluntary  appearance  of  the  respondent  by 
duly  authorized  power  of  attorney  to  a  member  of  the  bar  has 
been  equivalent  to  personal  service,  especially  if  an  answer  is  filed 
denying  the  allegations  of  the  libel  and  asking  for  a  trial  by 
jury.**" 

The  court  may  allow  an  appearance  to  be  entered  nunc  pro 
tunc.**^  It  is  within  the  sound  discretion  of  the  court  to  allow  an 
answer  to  a  subpoena  to  be  filed  nunc  pro  tunc.**^  But  when  pro- 
ceedings have  been  regular,  the  respondent  will  not  be  allowed 

434  Act  of  1815,  §2,  I  Purd.  §18,  p.  1238.  A  rule  to  take  depositions 
may  be  granted,  before  the  return  of  the  subpoena.    Anon.,  i  Yeates  404. 

435  Brinckle  v.  Brinckle,  i  W.  N.  C.  372. 

436  Ewing  V.  Ewing,  2  Phila.  371. 

437  Butler  V.  Butler,  i  Pars.  329. 

438  Lyon  V.  Lyon,  13  Dist.  623,  622. 

439  Wilhelmi  v.  Wilhelmi,  9  Dist.  685,  686. 

440  Bertrand  v.  Bertrand,  17  Dist.  693.  The  attorney  for  the  respond- 
ent should  file  his  warrant  of  attorney  if  he  is  a  non-resident,  otherwise 
his  appearance  may  be  disregarded.    Clark  v.  Clark,  17  Dist.  761. 

441  Brink  v.  Brink,  8  Kulp  367. 

442  Daugherty  v.  Daugherty,  28  Super.  Ct.  327. 
VOL.  IV— 25 
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to  file  an  answer  nunc  pro  tunc  on  the  hearing  of  a  rule  for  a  di- 
vorce,*** unless  good  cause  is  shown  for  the  default.*** 

After  a  return  of  non  est  inventus  to  a  subpoena  in  divorce 
the  respondent  entered  an  appearance  by  her  attorney,  on  whom 
the  subpoena  was  subsequently  served ;  her  attorney  attended  be- 
fore the  examiner  and  filed  his  power  of  attorney  with  him,  but 
took  no  other  part  in  the  proceedings  and  did  not  file  any  plead- 
ings. The  court  held  that  jurisdiction  had  been  acquired,  but  the 
libellant's  testimony  was  limited  to  the  fact  of  marriage  and  the 
case  was  referred  back  to  the  examiner  because  the  libellant  has 
been  permitted  to  testify  to  the  fact  of  desertion,  and  the  ex- 
aminer's certificate  did  not  indicate  the  time  and  manner  of  giving 
notice  of  taking  depositions.**' 

In  ex  parte  proceedings  in  divorce  especially,  where  there  has 
been  no  personal  service  and  no  notice  to  the  respondent  of  the 
taking  of  the  testimony  or  of  the  final  rule,  the  court  will  carefully 
scrutinize  all  the  proceedings  and  closely  examine  the  testimony 
in  order  to  be  satisfied  that  the  charge  in  the  libel  has  been  proved 
substantially  and  if  not  satisfied,  of  course  will  not  grant  the 
divorce.*** 

33.    What  examiner  must  require  of  witnesses. 

In  taking  examinations  in  proof  of  the  cause  of  divorce,  the 
examiner  must  examine  each  witness  in  detail  on  all  the  aver- 
ments of  the**^  libel.  It  is  not  sufficient  for  the  witnesses  to  testify 
in  the  words  of  the  statute ;  they  must  state  the  particular  facts, 
on  a  question  of  desertion  ;***  so,  where  the  charge  is  cruelty,  the 
witnesses  must  testify  to  facts,  not  merely  to  opinions ;  especially, 
when  nearly  related  to  the  party  injured  ;**°  the  opinions  of  wit- 
nesses as  to  probable  effect  of  the  husband's  conduct,  are  inad- 
missible.**"   The  examiner  is  not  required  to  put  the  cross-inter- 
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rogatories  to  the  witnesses,  until  all  the  interrogatories-in-chief 
have  been  answered.*"^ 

34.    Bill  of  particulars.(q) 

As  the  libel  may  state  the  cause  of  complaint  in  general  terms, 
it  is  frequently  advisable,  that  the  respondent,  before  proceeding 
to  a  hearing,  should  be  furnished  with  a  specification  of  times, 
places  and  circumstances.  This  is  now  regulated  by  an  act  of 
assembly,  which  provides  that  the  respondent  may,  at  any  time 
after  the  return-day  of  the  subpcEna,  enter  a  rule  upon  the  libel- 
lant  to  furnish  a  bill  of  particulars  of  the  cause  of  action,  as  set 
forth  in  the  petition  filed ;  and  if  the  same  be  not  furnished,  with- 
in thirty  days  after  service  of  notice  of  the  rule,  the  court  is  re^ 
quired  to  enter  a  decree  of  non-pros;  but  the  time  may  be 
extended,  on  cause  shown.*^^  If  the  libel  charge  the  ground  of 
divorce  in  general  terms,  the  defendant  is  entitled  to  a  specification 
of  persons,  times  and  circumstances;*^'  so,  notice  ought  to  be 
given  that  between  two  certain  dates,  certain  acts  of  cruelty,  &c., 
are  intended  to  be  proved,  under  the  general  allegations  of  the 
libel.*'*  So,  if  the  libel  charge  adultery,  the  respondent  is  entitled 
to  a  specification  of  times,  places  and  attendant  circumstances, 
and  the  names  of  the  persons  with  whom  the  adultery  is  alleged 
to  have  been  committed,  if  known  to  the  libellant.*^'  And  if  the 
libel  state  a  marriage  in  a  certain  month  and  year,  the  respondent 
is  entitled  to  a  specification  of  the  particular  time,  manner,  &c.*^® 
And  so  also,  if  the  respondent  set  up  cruel  and  barbarous  treat- 
ment, in  justification  of  a  desertion,  the  libellant  is  entitled  to  a 
specification.**' 

A  general  statement  of  the  cause  of  complaint  is  all  that  is  re- 
quired in  the  libel ;  if  more  is  desired,  the  respondent  can  obtain 
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the  same  by  calling  upon  the  Hbellant  for  a  bill  of  particulars,*^* 
which  must  be  sufficiently  explicit  to  give  the  party  applying  for  it 
notice  of  the  charge  he  has  to  meet  to  enable  him  to  prepare  his 
defence  and  prevent  a  surprise  at  the  trial.  It  is  not  sufficiently 
specific  where  it  fails  to  give  the  day  when  an  alleged  assault 
took  place,  or  when,  or  at  least  between  what  dates  the  alleged 
adultery  took  place.*=* 

A  respondent  may  petition  the  court  for  a  bill  of  particulars 
and  demand  a  jury  trial  even  after  an  examiner  has  been  appoint- 
ed, where  the  averment  in  the  petition  shows  that  the  Hbellant  had 
agreed  to  quash  the  proceedings  if  the  respondent  did  not  appear 
but  had  not  done  so.*®°  Again,  a  failure  to  comply  with  a  rule  of 
court  prescribing  the  averments  necessary  in  a  libel  for  divorce 
which  complies  with  the  act  of  assembly,  is  not  a  ground  for 
quashing  the  libel,  but  advantage  may  be  taken  of  the  rule  by  de- 
murrer or  on  a  rule  for  a  bill  of  particulars.*^^  A  rule  on  the 
Hbellant  to  furnish  a  bill  of  particulars  is  stayed  by  a  subsequent 
rule  on  the  respondent  to  pay  the  libellant's  counsel  fees.*^^  Until 
there  is  a  compliance  with  the  latter  rule  a  non-pros  for  want  of 
a  bill  of  particulars  cannot  be  entered.*^^  The  time  for  asking  for 
a  bill  is  after  the  framing  of  the  isues.*"  And  the  taking  of  testi- 
mony cannot  begin  until  the  bill  of  particulars  ordered  has  been 
furnished.*"^  Whether  a  bill  of  particulars  may  be  amended  and 
testimony  admitted  thereunder,  during  the  trial  of  the  issue  is  a 
matter  within  the  discretionary  power  of  the  court.*^^ 

Lastly  the  court  has  no  power  to  issue  an  attachment  against 
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a  libellant  for  contempt  on  his  neglect  or  refusal  to  obey  an  order 
directing  him  to  file  a  more  specific  bill  of  particulars.*"^ 

35.    Demand  of  issue.(r) 

The  statute  provides  that,  if  either  of  the  parties  shall  desire 
any  matter  of  fact,  that  is  affirmed  by  the  one  and  denied  by  the 
other,  to  be  tried  by  a  jury,  an  issue  shall  be  formed,  and  the 
same  shall  be  tried  accordingly  ;*"*  this  is  done,  by  adding  to  the 
answer  the  words  "and  of  this  the  respondent  puts  himself  upon 
the  country."  A  case  may  be  tried  by  the  issue  raised  by  the  bill 
and  answer.*"^  But  a  supplemental  answer  in  an  action  for  di- 
vorce setting  up  in  bar  another  suit  pending  filed  after  the  jury 
has  been  sworn  is  too  late.*'° 

If  the  respondent  desires  to  offer  testimony  he  should  file  an 
answer  raising  the  issue,  and  also  whether  he  desires  the  case  to 
be  tried  by  the  court  or  by  the  jury.*'^  Either  party  may  demand 
a  trial  by  jury  when  a  matter  of  fact  is  affirmed  by  one  party  and 
denied  by  the  other.*'^  But  unless  the  respondent  in  his  answer 
specifically  and  absolutely  denies  the  cause  of  the  complaint,  his 
prayer  for  an  issue  will  not  be  granted.*'^  The  court  should  direct 
the  form  of  the  issues,  and  require  the  other  party  to  join  in 
them  ;"*  the  trial  may  be  had  on  the  issue  framed,  but  notice  of 
special  facts  intended  to  be  given  in  evidence  may  be  required.*'^ 
On  the  trial  points  cannot  be  reserved  nor  judgment  entered  non 
obstante  verdicto.*^®  But  the  court  cannot  frame  an  issue  in  the 
absence  of  an  answer  denying  the  allegations.*''  An  answer  to  a 
libel  to  annul  a  marriage,  under  the  act  of  1859,  denying  that  the 
respondent  knowingly  married,  raises  an  immaterial  issue  and  a 
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jury  trial  will  be  refused.*^'  A  petition  for  an  issue  should  be 
presented  to  the  court  and  not  to  the  master.*'*  ■ 

The  answer  to  the  libel  must  be  responsive,**"  and  when  there 
is  a  sufficient  denial  of  the  alleged  cause  for  divorce,  surplusage 
will  be  disregarded.**^.  Likewise  if  an  answer  denies  the  facts  set 
forth  in  the  libel  a  detailed  statement  of  them  may  be  treated  as 
surplusage.**^ 

A  rule  of  court  which  requires  that  a  demand  by  the  respond- 
ent for  an  issue  shall  be  made  in  his  answer  will  be  strictly  en- 
forced.*** And  where  a  rule  of  court  provides  that  if  an  answer 
"to  a  libel  in  divorce  shall  be  filed,  it  shall  state  whether  the  re- 
spondent demands  an  issue,  otherwise  a  jury  trial  shall  be  taken 
to  be  waived,"  and  the  answer  filed  does  not  contain  any  demand 
for  an  issue,  it  is  too  late  to  demand  an  issue  at  the  hearing  before 
the  commissioner,  the  libellant  being  in  attendance  with  his  wit- 
nesses.*** 

The  form  of  the  issue  should  enable  the  party  to  give  a  full  and 
fair  opportunity  to  prove  all  the  facts  in  his  case.**^  The  respond- 
ent therefore  will  not  be  held  to  a  plea  he  is  not  willing  to  adopt 
nor  will  he  lose  his  right  to  a  bill  of  particulars.*** 

With  respect  to  a  feigned  issue,  it  is  not  the  practice  to  frame 
one  in  divorce  proceedings,  but  to  go  to  trial  on  the  proceedings 
already  filed.**' 

After  an  issue  has  been  granted,  the  respondent  will  not  be  re- 
quired to  furnish  a  list  of  witnesses.*** 

EORM  OF  ORDER  EOR  ISSUES. 
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And  now  ,  1914,  it  appearing  to  the  court  that  a  jury 

trial  has  been  demanded  by  (respondent  or  by  libellant,  or  by 
both  parties)  upon  the  matters  hereinafter  stated  which  have  been 
alleged  and  denied  in  the  pleadings :  It  is  ordered,  that  the  fol- 
lowing issues  be  tried,  to  wit  [here  state  the  issues  as,  (I.)  were 
the  parties  married,  or(II.)  did  the  defendant  wilfully  and  ma- 
liciously desert  the  libellant,  etc.,  or  (III.)  did  the  defendant  com- 
mit adultery,  etc.],  as  charged  in  the  libel  and  denied  in  the 
answer.  And  it  is  further  ordered  that  in  said  issues  the  libellant 
be  the  plaintiff,  and  the  respondent  be  defendant. 

a.    Of  whom  demand  should  be  made. 

A  request  for  a  trial  by  jury  of  an  issue  raised  in  divorce  pro- 
ceedings should  be  made  to  the  court  and  not  to  the  master.*** 
An  issue  in  divorce,  concluding  "and  she  prays  that  this  may  be 
inquired  of  by  the  country,"  is  a  sufficient  demand  for  a  trial  by 
jury.*"*  Furthermore,  a  demand  for  a  trial  by  jury  made  in  an 
answer  filed  prior  to  the  second  meeting  before  the  master  is  in 
time.*" 

In  divorce  suits  the  commonwealth  or  public  is  always  the  un- 
named third  party  to  the  proceedings,  and  on  its  behalf  the  court, 
or  the  master  appointed  by  it,  will  take  up  the  investigation  of 
any  fact  properly  averred,  and  whose  determination  is  material 
to  the  issues.**^ 

In  the  way  of  a  further  answer  to  the  inquiry,  what  rights  have 
the  parties  to  demand  an  issue  before  a  master,  it  may  be  re- 
marked that  the  right  to  a  trial  by  jury  is  not  waived  by  the  irregu- 
lar and  unnecessary  appearance  of  the  respondent's  counsel  before 
the  commissioner  after  the  filing  of  the  answer.***  Likewise,  a 
respondent  by  not  appearing  in  answer  to  the  writ  is  not  thereby 
precluded  from  appearing  before  the  master  and  there  demanding 
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a  jury  trial.*"*  A  petition  for  an  issue  presented  to  an  examiner**^ 
or  master*'^  before  he  has  taken  testimony  is  in  time  and  will  be 
granted  by  the  act  of  1815.  But  by  the  act  of  1850  an  issue  will 
not  be  granted  to  try  the  question  whether  six  months  have 
elapsed  since  the  desertion.*'^ 

As  we  have  seen,  a  demand  for  an  issue  will  not  be  granted 
after  the  examiner  has  filed  his  report,*"*  or  even  after  the  exami- 
ner has  examined  some  witnesses.*""  The  practice,  however,  in 
treating  these  belated  demands  is  not  uniform,  for  an  issue  has 
been  granted  after  seven  meetings  before  the  master  and  without 
payment  of  the  costs,^"''  while  a  demand  for  an  issue  after  thirty 
meetings  was  refused.^"^  In  some  counties  a  rule  of  court  re- 
quires an  issue  to  be  framed  and  submitted  to  the  court  before 
the  taking  of  testimony  has  begun.^"^ 

b.    Time  of  making  it. 

A  defendant  will  be  allowed  to  amend,  by  the  demand  of  an 
issue,  notwithstanding  his  neglect  to  do  so,  by  answer,  if  the  appli- 
cation be  made  in  a  reasonable  time;^°*  a  demand  for  an  issue 
made,  at  a  second  meeting  before  the  examiner,  is  in  time.^"*  It 
has  been  held,  to  be  too  late  to  demand  an  issue,  after  the  plain- 
tiff has  been  put  to  trouble  or  expense  in  taking  testimony  before 
an  examiner  ;°°s  it  may  be  allowed,  however,  on  payment  of 
costs.""*  But  it  is  too  late,  after  the  filing  of  the  examiner's  report, 
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and  when  the  court  is  about  to  make  a  final  decree.""'  And  a  de- 
mand for  an  issue  cannot  be  made,  when  the  case  is  referred  back 
to  the  examiner  for  further  testimony  f^  nor  where  the  respond- 
ent, after  a  report,  has  obtained  a  rule  to  take  testimony  on  her 
part,  which  she  subsequently  abandoned ;°°®  nor  on  the  hearing 
of  a  rule  for  a  divorce."^"  Where  an  issue  is  directed,  the  form  of 
it  is  in  the  discretion  of  the  court ;  it  is  enough,  that  it  gives  the 
party  a  full  and  fair  opportunity  to  prove  all  the  facts  of  the 
case."" 

36.    Temporary  alimony.(s) 

As  the  husband,  whilst  the  marriage  contract  is  undissolved, 
is  liable  for  the  wife's  support,  and  is  bound  to  furnish  her  with 
necessaries,  it  is  the  uniform  practice,  if  the  wife  has  no  separ- 
ate estate,  in  a  suit  for  divorce,  whether  she  be  libellant  or  re- 
spondent, to  make  an  order  for  maintainance  pendente  lite,  and 
expenses.^^^  But  temporary  alimony  will  not  be  granted,  where 
the  wife  has  separated  herself  from  her  husband,  and  he  is  un- 
able to  provide  for  her  separate  support  ;^^^  nor  where  the  wife 
has  a  sufficient  separate  income  f^*  nor  where  it  is  clearly  shown 
that  the  wife  is  living  in  a  state  of  adultery,  if  the  husband  be  in 
no  default."^"  And,  if  the  husband  have  provided  a  residence  for 
the  wife,  he  cannot  be  made  liable  for  the  boarding  of  herself  and 
witnesses,  at  an  inn,  during  the  trial,  without  a  prior  order  of  the 

s    4  Vale  12297. 

507  Allison  V.  Allison,  46  Pa.  321.  Newbold's  Appeal,  2  W.  N.  C.  472. 
It  may  be  allowed,  however,  as  a  matter  of  grace,  if  the  court  think  there 
is  a  proper  case  for  a  jury.     Mann  v.  Mann,  2  W.  N.  C.  50. 

508  Mattson  v.  Mattson,  i  W.  N.  C.  414.  A  case  will  not  be  referred 
back  to  the  examiner,  where  the  respondent  has  had  ample  opportunity  to 
produce  his  testimony,  but  has  elected  to  rely  on  the  weakness  of  the  libel- 
lanf  s  case.    Candy  v.  Candy,  9  Phila.  516. 

509  Lynch  v.  Lynch,  7  Luz.  L.  Reg.  69. 
SIC    Shay  v.  Shay,  9  Phila.  521. 

511  Waldman  v.  Waldman,  58  Pitts.  L.  J.  (O.  S.)  392. 

512  Denton  v.  Denton,  i  Johns.  Ch.  364;  Wood  v.  Wood,  2  Paige  108; 
Osgood  V.  Osgood,  2  Paige  621;  Purcell  v.  Purcell,  3  Edw.  Ch.  194; 
Breinig  v.  Breinig,  26  Pa.  161 ;  Melizet  v.  Melizet,  i  Pars.  78 ;  Reeves  v. 
Reeves,  i  W.  N.  C.  123 ;  Banes  v.  Banes,  3  Brewst.  612. 

513  Wait  V.  Wait,  7  Leg.  Gaz.  382;  s.  c.  23  Pitts.  L.  J.  57- 

5 14  Toole  V.  Toole,  i  W.  N.  C.  96. 

515  Stoch  V.  Stoch,  2  W.  N.  C.  336;  Griffin  v.  Griffin,  21  How.  Pr.  364; 
s.  c.  23  Ibid.  189. 
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court.*^^  A  rule  for  alimony  pendente  lite  will  not  be  granted  until 
after  the  return-day  of  the  subpoena;*^'  nor  will  such  order.be 
made  merely  on  affidavit ;  i  there  must  be  depositions  taken  as  to 
the  husband's  ability  ;°^*  and  it  must  be  shown  that  the  wife  has 
no  separate  estate  f^^  but,  on  such  application,  the  court  will  not 
go  into  the  merits."^"  The  amount  of  temporary  alimony  is  to 
be  regulated  by  the  fortune  of  the  husband,  and  the  social  stand- 
ing of  the  parties  f^^  it  cannot,  however,  exceed  one-third  of  the 
husband's  annual  profits  or  income.^^^  In  Philadelphia,  the  ordi- 
nary allowance  for  counsel  fees  is  thirty-five  dollars;  but  it  is 
sometimes  much  larger  under  peculiar  circumstances.  If  the  hus- 
band be  respondent,  the  order  will  be  enforced  by  attachment; 
if  libellant,  by  staying  proceedings  until  it  be  complied  with ;  but, 
in  order  to  obtain  an  attachment,  it  must  be  shown  that  he  is  of 
ability  to  pay.°^^  Such  interlocutory  order,  however,  does  not 
create  a  lien  upon  the  defendant's  real  estate."^* 

a.    When  allowed. 

Alimony  pendente  lite  will  be  granted  to  a  wife  who  is  the  libel- 
lant.'^' In  truth  it  is  the  uniform  practice  to  allow  a  wife,  desti- 
tute of  a  separate  estate,  who  is  either  suing  or  defending  a  di- 
vorce, such  reasonable  sum  as  will  enable  her  carry  it  on.'^"  And 
if  the  court  below  improperly  refuses  an  allowance  to  the  wife 
for  expenses  and  counsel  fees,  the  appellate  court  will  make  an 

Si6  Graves  v.  Cole,  19  Pa.  171. 

517  Slocum  V.  Slocum,  2  Phila,  217. 

518  Lilly  V.  Lilly,  I  W.  N.  C.  160. 
5x9  Millerv.  Miller,  i  W.  N.  C.  415. 

520  Kline  v.  Kline,  I  Phila.  383.  But,  it  seems,  that  temporary  alimony 
and  expenses  will  not  be  allowed,  unless  the  existence  of  the  marital  rela- 
tion be  admitted,  or  proved  to  the  satisfaction  of  the  court.  Collins  v. 
Collins,  71  N.  Y.  269. 

521  Ellis  V.  Ellis,  2  W.  N.  C.  49. 

522  McClurg's  Appeal,  66  Pa.  366. 

523  Ormsby  v.  Ormsby,  I  Phila.  578-9;  Walker  v.  Walker,  i  Curteis 
564;  Waldman  v.  Waldman,  58  Pitts.  L.  J.  (O.  S.)  392. 

524  Grove's  Appeal,  68  Pa.  143. 

525  Smith  V.  Smith,  11  C.  C.  465. 

526  Graves  v.  Cole,  ig  Pa.  171 ;  Breinig  v.  Breinig,  26  Pa.  161 ;  Melizet 
V.  Melizet,  I  Pars.  78;  Reeves  v.  Reeves,  i  W.  N.  C.  123;  Renniman  v. 
Renniman,  3  Kulp  431 ;  Smith  v.  Smith,  i  Dist  550;  Pouli  v.  Pouli,  5  Dist. 
62;  Churchill  v.  Churchill,  25  C,  C.  237;  Davidson  v.  Davidson,  18  W.  N. 
C.  63 ;  Banes  v.  Banes,  3  Brewst.  612. 
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order  on  appeal."'^^  Before,  however,  alimony  pendente  lite  will 
be  allowed  there  must  be  sufficient  evidence  produced  of  the  hus- 
band's circumstances.^^* 

She  is  prima  facie  entitled  to  counsel  fees  immediately  after 
the  service  of  the  subpoena,^^*  and  attachment  will  be  allowed  for 
non-payment.^^"  Additional  fees  also  will  be  allowed  if  the  for- 
mer allowance  was  inadequate,  even  though  the  first  allowance 
was  made  by  agreement.^^^  And  if  he  is  the  libellant  on  a  rule  for 
counsel  fees  she  need  not  show  his  ability  to  pay  f^"  if  he  cannot 
pay  the  proceedings  will  be  stayed.^^*  Also  if  a  divorce  has  been 
opened  and  the  case  referred  back  to  the  master,  the  wife  will  be 
granted  alimony,  counsel  fees  and  expenses  on  her  affidavit  that 
she  had  no  knowledge  of  the  divorce  proceedings.'^*  If  she  is  liv- 
ing in  her  husband's  house  as  a  member  of  his  family  pending 
the  divorce  proceedings  while  the  court  has  no  authority  to  make 
an  order  for  alimony  pendente  lite,"'^  allowance  may  be  made  to 
her  of  counsel  fee."'*  If  the  case  is  discontinued  the  court  may 
make  an  order  after  the  entry  of  discontinuance  on  the  libellant 
husband  to  pay  the  respondent's  counsel  fees  and  alimony  for  the 
time  the  cause  was  pending;"'^  and  as  such  an  order  is  final,  an 
appeal  lies  therefrom."'* 

In  some  cases  the  husband  has  been  required  to  pay  libellee's 
traveling  expenses  in  coming  from  a  foreign  state  to  testify  at  the 
trial;"'®  but  traveling  expenses  and  witness  fees  for  witnesses 
called  to  prove  charges  not  sustained  will  not  be  allowed."*"  On 
general  principles,  a  husband,  whether  plaintiff  or  respondent,  is 
obliged  to  pay  the  expenses  incurred  by  his  wife  in  prosecuting 

527  Powers'  Appeal,  120  Pa.  320. 

528  Walter  v.  Walter,  3  Kulp  39. 

529  Miller  v.  Miller,  S  C.  C.  592. 

530  Mclnall  v.  Mclnall,  17  W.  N.  C.  312. 

531  Beers  v.  Beers,  4  Lane.  L.  Rev.  154. 

532  Deemer  v.  Deemer,  7  C.  C.  SS4;  Clark  v.  Clark,  14  Dist.  270. 

533  Ibid. 

534  Quelin  v.  Quelin,  i  Dist.  177- 

535  Quelin  v.  Quelin,  i  Dist.  177 ;  Gleason  v.  Gleason,  12  W.  N.  C.  408  ; 
O'Harra  v.  O'Harra,  2  Dist.  452. 

536  Frey  v.  Frey,  lO  Lane.  L.  Rev.  215. 

537  Borckman's  Appeal,  2  Walk.  285. 

538  Ibid. 

539  Femald  v.  Fernald,  S  Super.  Ct.  629. 

540  Springer  v.  Springer,  IS  Dist.  133. 
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or  defending  a  divorce,^"  but  she  cannot  claim  the  cost  of  board- 
ing herself  and  witnesses  during  trial.^" 

b.    Proof,  etc. 

"That  the  court  has  the  power,""^  says  Judge  Endlich,  "in  a 
proper  case,  to  make  an  order  pendente  lite  for  the  wife's  ex- 
penses, support,  etc.,  is  settled  by  Grove's  Appeal.^"  But  such  an 
order  is  not  a  matter  of  course  or  of  absolute  right ;  it  rests  in 
the  sound  discretion  of  the  court,  and  will  be  granted  or  refused 
according  to  the  circumstances."*"  In  cases  in  which  the  final  de- 
cision was  in  the  wife's  favor,  it  is  said  that  the  uniform  practice 
has  been  to  allow  her,  when  destitute  of  a  separate  estate,  a  sum 
for  maintenance  during  the  pendency  of  the  suit,  and  for  ex- 
penses in  prosecuting  or  defending  it."*'  That,  however,  is  an 
allowance  made  as  part  of  the  final  decree  entered  upon  full  hear- 
ing and  in  view  of  all  the  facts  and  equities  of  the  case."*^  An  in- 
terlocutory order  must,  where  the  husband  is  not  the  party  suing, 
be  supported  by  proof  of  a  reasonable  necessity  for  it  arising  from 
the  situation  of  the  applicant,  otherwise  destitute  of  the  means  of 
enforcing  her  rights,"**  as  well  as  of  the  propriety  for  it  in  view  of 
the  situation  of  the  husband.'*'  It  is  not  the  rule  on  such  appli- 

541  Melizet  v.  Melizet,  i  Pars.  ^^.  If  there  has  been  personal  service 
of  subpoena  and  notice  of  hearing  before  the  master,  the  respondent  cannot 
escape  liability  for  counsel  fees  and  expenses  by  failure  to  answer  or  at- 
tend the  hearing.  Beckner  v.  Beckner,  19  Dist.  598.  And  if  the  order  for 
the  payment  of  counsel  fees  and  expenses  has  been  made  without  an  opin- 
ion by  the  court,  and  an  appeal  therefrom  has  been  made,  it  is  proper  for 
counsel  to  request  the  court  to  place  on  record  its  reasons  for  making  the 
order.    Ibid. 

542  Graves  v.  Cole,  19  Pa.  171. 

543  Endlich,  J.,  Shoemaker  v.  Shoemaker,  S  Dist.  449,  450. 

544  68  Pa.  143. 

545  Stock  v.  Stock,  11  Phila.  324;  O'Hara  v.  O'Hara,  12  C.  C.  603,  2 
Dist.  4S2.  The  allowance  of  alimony  pendente  lite  will  depend  upon  the 
circumstances  of  each  particular  case,  and  is  within  the  sound  discretion 
of  the  court  having  jurisdiction  of  the  divorce  proceeding,  regard  being 
had  to  the  libellant's  ability  and  the  wife's  necessity.  Fernald  v.  Femald, 
41  W.  N.  C.  214;  Brotterhead  v.  Brotterhead,  17  Dist.  264. 

546  Breinig  v.  Brdnig,  26  Pa.  161;  Powers'  Appeal,  120  Pa.  320; 
Melizet  v.  Melizet,  i  Pars.  "jy. 

547  McClurg's  Appeal,  66  Pa.  366. 

548  Toole  V.  Toole,  i  W.  N.  C.  96. 

549  Baer  v.  Baer,  3  Dist.  379. 
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cation  to  consider  the  merits  of  the  main  controversy.^^"  But  it  is 
obviously  equally  inadmissible  to  disregard  altogether  as  bearing 
upon  the  prima  facie  justice  of  the  applicant,  the  inferences  and 
presumptions  inevitably  springing  from  the  facts  surrounding  the 
institution  of  the  proceedings  and  the  conduct  of  the  applicant." 

c.    May  be  enforced  by  attachment. 

A  wife  who  is  a  libellant  will  be  allowed  temporary  alimony 
and  expenses  as  we  have  seen,  which  may  be  enforced  by  attach- 
jjjgjjt  550a  Likewise,  if  she  is  the  respondent  to  whom  alimony 
has  been  awarded,  if  the  respondent  fails  to  pay,  payment  will  be 
enforced  by  attachment,'''^  which,  however,  will  not  issue  until 
after  service  of  the  certified  copy  of  order  to  pay.'°^  And  an  order 
for  its  payment  may  be  enforced  by  sequestration.'^^  A  husband 
who,  after  an  order  for  alimony  leaves  that  state  and  obtains  a 
divorce  in  another  without  notice  to  his  wife,  will  be  committed 
for  contempt  for  refusing  to  comply  with  an  order  for  alimony.''* 
But  a  judgment  for  alimony  against  a  defendant  in  another  state 
who  is  a  non-resident  thereof  and  without  property  therein,  who 
has  not  been  perspnally  served  or  has  not  appeared,  has  no  extra 
territorial  effect,  and  is  not  evidence  of  a  debt.'"  Nor  can  a  decree 
for  alimony  granted  by  a  court  in  another  state  be  enforced  here 
in  equity."* 

A  petition  for  an  execution  for  alimony  need  not  state  the 
amount  due ;  it  is  sufficient  if  it  states  that  no  alimony  has  been 
paid  and  prays  for  process  to  compel  its  payment."^  And  if  a  de- 
cree for  alimony  is  served  by  leaving  a  certified  copy  thereof  at 
the  respondent's  last  known  residence  with  an  adult  member  of 
his  family  and  a  rule  for  an  attachment  is  also  served  on  a  mem- 

550  Downing  v.  Downing,  7  Kulp  138;  Schireman  v.  Schireman,  7  C.  C. 
no. 

SSOa  Hackenberger  v.  Hackenberger,  30  Lane.  L.  Rev.  123;  Fehl  v. 
Fehl,  24  Lane.  L.  Rev.  349. 

551  Wallen  v.  Wallen,  i  Dist.  684;  Mann  v.  Mann,  7  W.  N.  C.  507; 
Mclnall  V.  Mclnall,  17  W.  N.  C.  312;  Ormsby  v.  Ormsby,  i  Phila.  578. 

552  Waltram  v.  Waltram,  19  W.  N.  C.  181. 

553  Mintzer  v.  Mintzer,  10  W.  N.  C.  336  and  11  W.  N.  C.  400. 

554  Heins  v.  Heins,  44  L.  I.  144- 

555  Sheets  v.  Sheets,  6  Lane.  L.  Rev.  97. 

556  Mullinix  v.  MuUinix,  16  Dist.  977.    See  Farrow  v.  Farrow,  16  Dist. 

978. 

557  Elmer  v.  Elmer,  iSO  Pa.  205. 
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ber  of  his  family,  and  also  on  a  person  closely  associated  with  him 
in  business  the  attachment  will  issue.'^*  But  an  attachment  will 
not  issue  to  enforce  an  order  for  payment  of  alimony  and  counsel 
fees  if  no  copy  of  the  order  has  been  served.^°^  Nor  will  an  order 
to  pay  alimony  pendente  lite  be  enforced  by  attachment  after  a 
verdict  in  favor  of  the  respondent  at  whose  instance  the  order 
for  alimony  was  granted  although  there  has  never  been  a  formal 
order  dismissing  the  libel.^'"  Such  an  order  can  only  be  moved  by 
the  respondent  and  hence  the  proceedings  will  be  treated  as  at  an 
end.^*^  But  the  contrary  view  has  also  been  held,  that  the  court 
may  enforce  payment  of  alimony  granted  pendente  lite  in  a  di- 
vorce proceeding  by  attachment  even  after  a  dismissal  of  the 
libel.®'^  Of  course,  payment  of  alimony  up  to  the  time  of  the  de- 
cree may  be  enforced  by  attachment,®"*  but  payment  of  the  costs 
will  not  be  enforced  after  a  final  decree  of  divorce  a  vinculo  mat- 
rimonii."* 

If  the  libellant  is  a  minor,  and  suit  is  brought  through  his 
father  as  next  friend,  an  attachment  will  issue  against  him  for 
non-payment  of  alimony  and  counsel  fees,  and  without  proof  of 
his  ability  to  pay  the  alimony.^®'  And  if  the  husband  plaintiff  has 
no  means  to  furnish  an  allowance,  the  proceedings  will  be  sus- 
pended until  he  is  able  to  pay  an  allowance.®"®  But  the  court 
will  not  grant  an  attachment  under  the  act  of  1845®"^  to  enforce 
the  payment  of  counsel  fees  and  costs  if  the  respondent  is  unable 
to  comply  with  the  order.®"*  An  order  for  temporary  alimony  does 
not  create  a  lien  on  real  estate.®"^ 

558  Tobin  V.  Tobin,  12  C.  C.  374. 

559  Luther  v.  Luther,  25  C.  C.  16.  Nor  will  an  attachment  be  granted 
in  a  divorce  proceeding  and  the  respondent  ordered  to  pay  the  costs,  where 
there  is  no  explicit  allegation  in  the  petition  that  the  respondent  is  of  suf- 
ficient financial  ability  to  pay  the  same.    Fletcher  v.  Fletcher,  7  Dist.  476. 

560  Chase  v.  Chase,  15  Dist.  131 ;  Parf rey  v.  Parfrey,  2  C.  P.  Rep.  57. 

561  Ibid. 

562  Dipple  V.  Dipple,  15  Dist.  547;  Fehl  v.  Fehl,  17  Dist.  331. 

563  Smeltz  v.  Smeltz,  21  Lane.  L.  Rev.  308. 

564  Ibid. 

56s    West  v.  West,  i  Dist.  699. 

566  Churchill  v.  Churchill,  25  C.  C.  237. 

567  Act  April  IS,  P.  L.  4SS,  i  Purd.  §35,  p.  1248. 

568  Gilbert  v.  Gilbert,  20  Montg.  133;  Uhrich  v.  Uhrich,  4  C.  C.  133; 
Fletcher  v.  Fletcher,  7  Dist  476. 

569  Act  April  IS,  184s,  P.  L.  455.  i  Purd.  §35,  p.  1248;  Grove's  Appeal, 
68  Pa.  143- 


Proceedings  in  Divorce.  3371 

d.  When  not  granted. 

Alimony  cannot  be  granted  to  a  husband,  ^'"'  nor  to  a  wife  whose 
husband  is  without  means,^"  for  example,  if  he  is  bankrupt,^" 
nor  if  she  has  a  sufficient  income,''^  and  especially  if  she  has  one 
and  her  husband's  income  is  inadequate."'*  If  she  has  means  of 
her  own  the  proper  method  of  computation  in  determining  the 
amount  of  ad  interim  alimony  to  be  allowed  to  her,  is  to  add  her 
armual  income  to  that  of  her  husband's,  consider  what,  under  all 
circumstances  should  be  allowed  to  her  of  the  aggregate,  then 
from  the  stun  thus  determined  deduct  her  separate  income,  and 
the  remainder  will  be  the  annual  allowance  to  be  given  her.='= 

Again  a  wife,  respondent  in  a  libel  for  divorce  for  desertion, 
who  is  guilty  of  laches  in  making  her  defence,  may  be  refused 
alimony,  unless  she  shows  a  justification  and  alleges  a  defence. 
Such  a  case  may  be  referred  back  to  the  master  and  she  may  be 
allowed  a  reasonable  counsel  fee  on  condition  that  she  appears 
before  the  master  and  make  defence  to  the  action.''^* 

e.  Alimony  in  adultery  cases. 

In  adultery  cases  a  wife  is  entitled  to  alimony  whether  she  is 
libellant  or  respondent,"^'  unless  she  is  living  in  open  adultery.^"' 
If  she  is,  an  order  for  alimony  will  be  revoked  where  it  is  clearly 
shown  that  the  wife  is  living  in  a  state  of  adultery  if  the  husband 

570  Runkle  v.  Runkle,  18  York  121. 

571  Phillips  V.  Phillips,  5  Kulp  490;  Wait  v.  Wait,  7  Leg.  Gaz.  382. 

572  Ives  v.  Ives,  12  Luz.  Rep.  19. 

573  Toole  v.  Toole,  i  W.  N.  C.  96;  Lacair  v.  Lacair,  6  C.  C.  406; 
Bucher  v.  Bucher,  25  C.  C.  5x3;  Salsberg  v.  Salsberg,  10  Kulp  378. 

574  Wolf  V.  Wolf,  13  Lane.  Bar  59;  Atkinson  v.  Atkinson,  i  Leh.  149; 
Wilson  V.  Wilson,  i  Leh.  108 ;  Garretson  v.  Garretson,  14  W.  N.  C.  566  ; 
Culbertson  v.  Culbertson,  13  Dist.  442. 

575  Seads  v.  Seads,  11  Dist.  689. 
575a    Sutton  V.  Sutton,  41  C.  C.  373- 

576  Hirst  V.  Hirst,  i  North.  292;  Mann  v.  Mann,  7  W.  N.  C.  507. 
When  such  an  allowance  is  asked  pendente  lite,  if  more  than  the  minimum 
is  expected  it  should  be  shown  to  the  court,  either  by  petition  or  testimony 
that  such  extra  sum  is  needed,  and  what  are  the  nature  and  character  of 
the  professional  services  demanding  special  or  extraordinary  compensation. 
Culbertson  v.  Culbertson,  13  Dist.  442. 

577  Horst  v.  Horst,  18  Lane.  L.  Rev.  14;  Hirst  v.  Hirst,  i  North.  292; 
Faux  v.  Faux,  5  Kulp  263;  Miller  v.  Miller,  2  Kulp  309;  Brenner  v.  Bren- 
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is  in  no  default.^'*  Likewise,  an  order  for  alimony  pendente  lite 
will  be  vacated  on  the  production  of  evidence  showing  a  single  act 
of  adultery  committed  by  the  wife  pending  divorce  proceedings.^" 
If  an  answer  is  filed  denying  the  alleged  adultery,  the  court  will 
not  go  into  the  merits  but  grant  the  application.''"  The  rule  for 
alimony  may  be  enforced  by  attachment.^*^  Counsel  fees  will  be 
allowed  notwithstanding  adultery.'*^ 

A  rule  for  alimony  pendente  lite  will  not  be  granted  until  the 
return-day  of  the  subpoena."'^  But  where  a  subpoena  has  been 
served  and  returned,  and  no  appearance  has  been  entered  by  the 
respondent,  a  rule  for  alimony  pendente  lite  may  issue  before  the 
return-day.^'* 

,The  court  will  not  make  an  order  for  temporary  alimony  on 
the  plaintiff's  affidavit ;  there  must  be  depositions  taken  showing 
the  husband's  ability  to  pay.''.'  Of  course  on  an  application  for 
temporary  alimony  and  expenses  the  court  will  not  go  into  the 
merits."^ 

That  the  court  of  quarter  sessions  has  made  an  order  on  a  hus- 
band to  pay  for  the  support  of  his  wife  will  not  prevent  the  com- 
mon pleas  from  decreeing  alimony  pendente  lite."^  Both  orders 
may  run  concurrently,  but  when  the  common  pleas  has  awarded  a 
divorce  with  or  without  alimony  the  jurisdiction  of  the  quarter 
sessions  is  at  an  end.'" 

f.    Amount  of  alimony. 

The  amount  of  alimony  pendente  lite  and  counsel  fees  will  be 
regulated  by  the  necessities  of  the  wife  and  the  husband's  means 
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and  the  social  standing  of  the  parties  in  each  particular  case.^** 
The  wife's  affidavit  concerning  her  husband's  income  must  be 
supported  by  other  testimony  to  justify  the  granting  of  ali- 
mony,"^" which  dates  from  the  day  of  the  order  unless  otherwise 
specified.^'^  Indeed,  after  granting  an  order  to  pay,  it  may  be 
suspended  for  causes  that  appeal  to  the  court's  discretion.^'^  But 
the  husband  has  no  right  to  suspend  payment  without  an  order 
of  court  ;''^  even  though  a  bill  of  particulars  has  not  been  fur- 
nished as  required.^'*  The  refusal  to  furnish  it  might  indeed  be 
good  ground  for  the  court  to  suspend  the  payment  of  alimony  on 
proper  application.^^'  Furthermore,  an  order  for  alimony  pen- 
dente lite  must  be  limited  to  the  pendency  of  the  suit  and  should 
terminate  with  the  decree  dismissing  the  libel  f^^  or  with  a  dis- 
continuance if  granted  the  husband.'^''  But  it  continues  in  force 
after  a  verdict  for  the  plaintiff  pending  a  rule  for  a  new  trial,"'' 
and  pending  an  appeal  to  the  appellate  court.^^' 

g.    When  order  for,  will  not  be  allowed. 

A  wife  who  brings  an  action  for  divorce  against  her  husband 
will  not  be  allowed  alimony  or  counsel  fees  where  she  has  signed 
articles  of  separation  in  which  they  agree  that  "they  shall  live 
separate  and  apart"  and  not  "molest  or  disturb"  each  other  "by 
bringing  an  action  at  law  either  civil  or  criminal."^""'  A  court  en- 
tered a  decree  of  divorce  without  provision  of  alimony  and  the  li- 
bellant  signed  on  the  same  day  an  agreement  to  pay  a  weekly  sum 
as  alimony,  which  provided  that  the  paper  should  be  made  a  part 
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of  the  cause  in  the  divorce,  and  on  failure  to  perform  its  terms 
should  be  entered  of  record,  was  subsequently  filed  without  leave 
of  the  court,  the  agreement  was  held  to  be  not  a  part  of  the  record 
of  the  case  and  could  not  be  made  the  basis  for  an  attachment.^"^ 

h.    When  alimony  ceases. 

An  order  for  alimony  pendente  lite  does  not  cease  and  deter- 
mine on  the  entry  of  judgment  on  a  verdict  of  a  jury  in  favor  of 
the  libellant,  but  can  be  enforced  to  the  time  of  entering  the  final 
decree  of  divorce.  The  enforcing  of  such  an  order,  however, 
is  discretionary  with  the  court.®"^  But  alimony  pendente  lite, 
where  the  jury  has  found  for  the  respondent,  terminates  with 
the  refusal  of  the  court  to  grant  a  new  trial.^°* 

i.    Recovery  of  alimony  awarded  by  court  of  another  state. 

The  judgment  of  a  foreign  state  for  alimony  rendered  in  a  di- 
vorce proceeding  will  support  an  action  in  this  state  for  its  re- 
covery and  our  courts  will  not  inquire  into  the  manner  of  service 
in  the  original  suit  if  the  record  shows  that  the  defendant  ap- 
peared and  pleaded  to  the  merits.  No  error  in  the  record  fur- 
nishes a  defence  unless  it  destroys  jurisdiction.""* 

A  claim  for  arrears  of  alimony,  not  disputed  by  the  account- 
ant of  an  estate,  should  be  allowed;  but  a  claim  for  alimony 
which  is  contested  and  for  a  disputed  bill  of  costs  filed  in  an 
action  for  divorce  a  mensa  et  thoro  should  be  determined  by  the 
court  of  common  pleas  having  jurisdiction  thereof  upon  an  order 
of  the  orphans'  court  for  the  accountant  to  retain  a  sum  sufficient 
therefor.'"* 

37.    Costs,(t) 

The  court  has  a  wide  discretion  in  the  matter  of  costs  in  di- 
vorce, and  so  far  as  those  of  the  master  and  prothonotary  are 
concerned,  the  court  by  its  rules  has  left  itself  free  to  do  what  is 
best  in  each  instance.*"" 
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In  Humphreys  v.  Humphreys/"'  Judge  Broomall,  after  review- 
ing a  long  array  of  cases,  deduced  from  them  the  following  propo- 
sitions: I.  "A  husband  is  legally  responsible  for  necessaries  for 
his  wife.  2.  The  support  of  a  wife  and  the  services  of  counsel  and 
other  legal  expenses  during  a  divorce  proceeding  are  necessaries. 
3.  The  compensation  for  such  necessaries  is  collectible  from  the 
husband  after  they  are  furnished.  4.  The  court,  having  juris- 
diction of  a  divorce  proceeding  and  jurisdiction  of  the  parties, 
may  compel  the  husband  to  perform  the  legal  obligation  growing 
out  of  the  marital  relation,  and  pay  to  his  wife  in  advance  an  al- 
lowance for  such  necessaries  and  should  do  so  where  the  case  is 
urgent.  5.  The  urgency  must  be  made  to  affirmatively  appear, 
and  it  is  to  be  decided  by  the  court  exercising  sound  discretion. 
6.  In  general  such  urgency  for  alimony  does  not  exist  where  the 
wife  has  an  income  from  her  estate  sufficient  for  her  support.  7. 
In  determining  such  urgency  the  court  will  be  more  liberal  toward 
the  allowance  of  counsel  fees  and  expenses  of  litigation  where 
the  respondent  is  brought  into  court  by  the  libel  of  her  husband." 
In  such  an  application,  however,  by  a  wife  against  whom  a 
libel  in  divorce  has  been  filed,  for  an  order  on  the  libellant  for 
expenses  and  counsel  fees,  if  the  averments  of  the  libel  are  de- 
nied, the  court  will  not  look  into  the  merits  of  the  controversy.®"* 

a.  Counsel  fees. 

An  additional  counsel  fee  and  expenses  for  notarial  fees  can 
be  allowed  the  respondent  in  divorce  after  the  entry  of  judg- 
ment on  the  verdict  of  a  jury  against  her,  but  before  the  entry  of 
the  final  decree.®"' 

b.  Attachment  to  recover  costs. 

A  foreign  attachment,  it  has  been  held,  will  lie  to  recover  the 
costs  of  a  divorce  suit  awarded  to  the  libellant.®^"  On  the  other 
hand,  the  right  to  enforce  payment  of  costs  in  a  divorce  a  vinculo 
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matrimonii  is  more  than  doubtful,*^^  and  in  no  case  will  the  court 
grant  an  attachment  in  the  absence  of  proof  of  ability  on  the  hus- 
band's part  to  pay,"^^  and  of  an  allegation  that  he  is  financially  able 
to  pay  them.*^'  Indeed,  it  has  been  held  that  after  a  final  decree 
has  been  entered  a  court  has  no  power  to  enforce  the  payment  of 
costs  by  attachment.*'* 

c.    Security  for  costs. 

When  the  libellant  and  his  next  friend  are  non-residents,  and 
have  no  property  in  the  state  they  must  give  security  for  costs.*'^ 
The  successful  party  in  a  proceeding  for  divorce  a  mensa  et  thoro 
is  entitled  to  recover  costs.^'*  By  the  act  of  1815*'^  the  "court 
may  award  costs  to  the  party  in  whose  behalf  the  sentence  or  de- 
cree shall  pass,  or  that  each  party  shall  pay  his  or  her  own  costs, 
as  to  them  shall  appear  reasonable  and  just."  In  one  of  the  cases. 
Judge  Wadlinger  remarked  that  "where  the  libellant  is  successful 
in  obtaining  a  decree,  we  cannot  decree  that  he  shall  pay  all  of  the 
costs,"*'*  and  directed  in  that  case  that  each  party  should  pay 
their  costs.*'^  And  the  discretion  of  the  court  in  not  requiring 
the  payment  of  costs  of  a  former  suit  before  granting  a  decree  in 
the  second  suit  is  reviewable  only  for  abuse  of  discretion.*^" 

The  court  will  not  compel  the  respondent  to  give  secruity  for 
the  prothonotary's  and  master's  costs.*''  Nor  will  the  master's 
fee  and  costs  be  allowed  against  the  husband  until  after  the  report 
is  filed  and  approved.*^''   If  the  evidence  taken  before  a  master 
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illegally  appointed  has  been  considered  by  the  court  without  ob- 
jection by  the  parties,  his  fees  may  be  taxed  as  a  part  of  the 
costs.*^^  Furthermore,  the  fees  of  an  examiner  as  taxed  by  a 
prothonotary,  if  supported  by  the  evidence,  will  not  be  disturbed 
by  the  court  on  appeal.®^*  And  if  the  wife  is  unable  to  pay  the 
costs,  the  court  will  make  an  order  on  the  husband  to  pay  the 
examiner's  and  stenographer's  fees.^^^ 

d.    Proceedings  in  common  pleas  and  quarter  sessions. 

A  wife  is  not  entitled  to  an  order  in  the  quarter  sessions  after 
she  has  obtained  an  order  for  alimony  in  the  divorce  proceeding 
in  the  common  pleas.  The  purpose  of  both  proceedings  is  alike. 
Says  Doty,  P.  J.:  "The  wife  who  is  deserted  has  a  right  to  an 
order  for  support  from  a  husband  who  is  able  to  provide  support, 
and  in  a  divorce  proceeding  she  is  entitled  to  alimony  pendente 
lite  and  an  allowance  for  counsel  fees.  There  seems  to  be  no  good 
reason  for  pursuing  both  remedies  at  the  same  time."°^* 

38.    Trial  and  evidence.(u) 

a.    Rule  for  jury  trial.    Act  of  igii. 

An  issue  of  fact  having  been  framed,  the  cause  is  placed  on 
the  trial  list.  The  act  of  191 1"^^  also  provides  that  "either  of  the 
parties  who  shall  desire  any  matter  of  fact,  that  is  affirmed  by  the 
one  and  denied  by  the  other,  to  be  tried  by  a  jury,  may  take  a  rule 
upon  the  opposite  party,  to  be  allowed  by  a  judge  of  the  court  of 
common  pleas,  to  show  cause  why  the  issues  of  fact  set  forth  in 
the  said  rule  shall  not  be  tried  by  a  jury,  which  said  rule  shall  be 
served  upon  the  opposite  party  or  his  or  her  counsel." 

"Upon  the  return  of  the  said  rule,  and  after  hearing,  the  court 
may  discharge  it  or  make  it  absolute,  or  frame  issues  itself,  and 
only  the  issues  as  ordered  by  the  court  shall  be  tried  accordingly ; 
but  such  rule  shall  not  be  made  absolute  when,  in  the  opinion  of 
the  court,  a  trial  by  jury  cannot  be  had  without  prejudice  to  pub- 
lic morals." 

"When  neither  of  the  parties  takes  a  rule  as  aforesaid  or  when 
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after  hearing  the  rule  is  discharged,  the  court  may  proceed  to  hear 
the  cause ;  or  may,  upon  motion  of  either  party,  appoint  a  master 
to  take  the  testimony  and  return  the  same  to  the  court,  together 
with  a  report  of  the  proceedings  had  before  him,  and  his  opinion 
of  the  case,  and  may,  upon  the  appUcation  of  either  party,  and 
upon  such  terms  as  it  may  order,  authorize  and  direct  the  master 
to  take  testimony  of  witnesses  in  any  other  country,  state,  or  ter- 
ritory, subject  to  the  jurisdiction  of  the  United  States,  or  in  any 
foreign  country."*^* 

In  a  trial  before  a  jury  it  is  proper  for  the  libellant's  counsel  to 
ask  the  jurymen  before  they  are  sworn  whether  they  are  consci- 
entiously opposed  to  the  granting  of  divorces,'^^  but  there  is  no 
rule  requiring  the  court  to  do  this.*^° 

The  libellant  may  suffer  a  non-suit  on  the  trial  of  the  issues,*^^ 
and  it  may  be  taken  off  on  the  ground  of  surprise.®'^  The  court 
may  also  give  a  binding  instruction  for  the  respondent,*^^  but  the 
trial  points  cannot  be  reserved,  nor  judgment  rendered  non  ob- 
stante veredicto."^* 

A  conviction  of  adultery  in  a  criminal  court,  is  evidence  in  a  suit 
for  divorce  on  the  same  ground  f^"  but  the  wife's  confession  is  not 
sufficient  proof,  unless  corroborated;  nor  is  the  confession  of  the 
alleged  paramour,  unless  communicated  to,  and  confirmed  by 
jj^.636  3jjj  the  court  will  not  make  a  decree,  on  the  uncorrobo- 
rated confession  of  the  defendant.*^^  The  act  of  1869  has  not  af- 
fected the  competency  of  husband  and  wife,  as  witnesses  for  or 
against  each  other  f^^  but  the  act  of  1870  has  provided,  that  where 
there  has  been  a  personal  service  of  the  subpoena,  and  the  respond- 
ent appears  and  defends,  either  of  the  parties  may  testify  in  his  or 
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her  own  behalf.®*®  As  a  consequence  of  this  legislation,  where 
the  respondent  has  not  been  personally  served,  and  does  not  ap- 
pear, the  libellant  is  not  a  competent  witness  in  his  own  behalf  f*" 
and  neither  husband  nor  wife  can  be  compelled  to  testify  against 
themselves.®*^  And  though  the  statute  has  made  them  competent 
witnesses  in  their  own  behalf,  yet  the  court  will  not  make  a  decree 
on  the  uncorroborated  testimony  of  a  party.®*^ 

b.    Appointment  of  examiner. 

Prior  to  the  act  of  1899®''*  an  examiner  could  be  appointed  to 
take  testimony  and  report  it  to  the  court  but  there  was  no  authority 
to  appoint  a  master  to  find  facts  and  suggest  a  decree.  By  this 
act  the  court  may,  when  the  case  is  ready  to  be  preceeded  with, 
either  upon  answer  not  demanding  a  trial  by  jury  or  ex  parte,  ap- 
point a  master  who  shall  take  the  testimony  and  return  it,  together 
with  a  report  of  the  proceedings  before  him  and  his  opinion  of  the 
case  to  the  court,  but  the  court  has  no  authority  to  appoint  a  ref- 
eree.®** Advantage  cannot  be  taken  of  an  order  irregularly  ap- 
pointing a  master  prior  to  the  return  of  an  order  of  publication,  on 
appeal  by  the  respondent,  whenever  the  respondent  has  had  per- 
sonal notice  of  the  appointment  and  has  appeared,  and  taken  no 
exception  to  the  jurisdiction.®*^  By  rule  of  court  in  some  coun- 
ties when  an  appearance  has  been  entered  and  answer  filed,  the 
case  must  go  before  a  master  and  not  an  examiner.®*® 

639  Act  4  March,  1870,  P.  L.  36.    See  Chap.  22,  §64,  Vol.  i,  p.  803. 

640  Ramsey  v.  Ramsey,  5  Leg.  Gaz.  53 ;   s.  c.  I  Leg.  Chron.  55. 

641  Bronson  v.  Bronson,  8  Phila.  261. 

642  Winter  v.  Winter,  7  Phila.  369 ;  Stevenson  v.  Stevenson,  Ibid.  386 ; 
Pyle  V.  Pyle,  10  Ibid.  58.  In  a  later  case,  however,  where  there  had  been 
an  issue,  and  a  finding  in  favor  of  the  libellant,  on  her  uncorroborated  tes- 
timony, which  was  flatly  contradicted  by  the  respondent,  when  examined 
as  a  witness  in  his  own  behalf,  the  supreme  court  sustained  the  finding; 
but  this  was  on  the  rule,  that  where  there  is  a  jury  trial,  the  credibility  of 
the  witness  is  exclusively  for  the  jury.    Flattery  v.  Flattery,  36  L.  L  338. 

643  Act  March  10,  P.  L.  8,  i  Purd.  §22,  p.  1242;  Middleton  v.  Middle- 
ton,  187  Pa.  612. 

644  Greeby  v.  Greeby,  27  C.  C.  95. 

645  McCune  v.  McCune,  31  Super.  Ct.  248.  Save  under  usual  circum- 
stances the  court  will  not  vacate  the  appointment  of  a  master  on  applica- 
tion by  the  respondent  two  months  afterward  and  after  the  holding  of 
several  meetings  for  taking  testimony.  Brotterhead  v.  Brotterhead,  17 
Dist.  264. 

646  Clark  V.  Clark,  14  Dist.  270. 
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c.  Taking  of  testimony. 

Then  follows  the  taking  of  testimony.  If  the  respondent  lives 
in  an  adjoining  county,  he  should  be  personally  served  with  notice 
of  taking  testimony,  and  also  with  the  subpcena,  or  the  reason  be 
shown  for  failure  to  do  so.°*'  The  rules  of  court  generally  pre- 
scribe that  ten  days  or  other  notice  of  the  time  and  place  of  tak- 
ing testimony  shall  be  given  to  the  respondent  personally  if  he  can 
be  found,  if  not,  then  notice  should  be  given  by  publication.®*^ 
And  when  personal  notice  of  the  taking  of  the  testimony  could 
have  been  given,  it  is  improper  to  proceed  after  notice  simply  by 
advertisement.®*'  And  if  a  rule  of  court  provides  that  a  master 
shall  not  take  depositions  until  satisfied  that  ten  days'  notice  has 
been  given  to  the  respondent,  a  divorce  will  not  be  decreed  if  the 
return  does  not  state  the  date.®°°  And  by  the  court  rule  of  Lehigh 
County  where  personal  service  had  not  been  had,  a  master  must 
not  proceed  to  take  depositions  unless  in  addition  to  the  posting 
of  notice  to  the  respondent  in  the  prothonotary's  office  some  proof 
appears  on  the  record  that  the  respondent  cannot  be  f  ound.®^^ 

d.  Depositions. 

The  evidence  is  often  presented  in  the  form  of  depositions.  A 
commissioner,  however,  will  not  be  appointed  to  take  depositions 
until  actual  service  or  return  of  the  sheriff's  proclamation.®^^  In 
case  of  actual  service,  such  a  rule  may  be  granted  before  the 
retum-day,®°'  and  at  any  time  thereafter  before  the  master's  re- 
port is  made  up.  When  the  commission  issues  to  another  state, 
the  interrogatories  should  be  framed  by  the  party  entering  the  rule 
and  not  by  the  master.®'*  The  cross  interrogatories  should  be  con- 
fined strictly  to  matter  of  cross-examination,  and  may  not  be  pro- 
pounded immediately  after  the  witness  has  answered  the  direct 

647  Bailey  v.  Bailey,  48  Pitts,  t,.  J.  147. 

648  Adams  v.  Adams,  15  C.  C.  237;  Leith  v.  Leith,  19  C.  C.  656.  See 
Shook  V.  Shook,  48  Pitts.  L.  J.  147. 

649  Leith  V.  Leith,  19  C.  C.  656. 

650  Wilkinson  v.  Wilkinson,  13  Luz.  Rep.  58. 

651  Cope  V.  Cope,  i  Leh.  L.  J.  79;  Rhoda  v.  Rhoda,  i  Leh.  L.  J.  11 1. 

652  Richards  v.  Richards,  2  Chester  108.    See  Chap.  22,  Part  2,  p.  770. 

653  Ibid. ;  Anon.,  Yeates  404. 

654  Gilbert  v.  Gilbert,  18  W.  N.  C.  S3S. 
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interrogatories.*^"  Finally  the  respondent  may  file  interrogatories 
after  the  plaintiff  has  closed  his  case  before  the  examiner. ^°*  In 
the  taking  of  testimony  before  a  commissioner,  answers  in  general 
terms  to  questions  which  form  the  ground  for  divorce  are  insuf- 
ficient."^^  Counsel  of  course  should  refrain  from  asking  leading 
questions,  and  the  commissioners  shbuld  take  down  the  answers 
of  witnesses  in  their  own  language.*"*  The  witnesses  should  also 
sign  them.*"* 

A  service  of  a  subpoena  in  divorce,  or  rule  to  take  depositions 
on  a  person  without  the  state  by  one  who  is  deputized  by  a  sheriff 
in  Pennsylvania  is  not  properly  made.**" 

e.    Competency  of  libellant  as  witness. 

When  there  is  no  personal  service  of  the  subpcena  or  of  a  rule 
to  take  the  deposition  of  the  libellant,  there  is,  in  the  absence  of  an 
answer  filed  of  record,  a  failure  to  appear  and  defend  within  the 
meaning  of  the  act  of  1887,  the  effect  of  which  is  to  restrict  the 
testimony  of  the  libellant  solely  to  the  fact  of  marriage.**^  But  if 
there  is  a  personal  service  on  the  respondent,**^  then  the  libellant 
is  competent  to  testify  to  the  causes  of  the  divorce.**^  And  if  no- 
tice of  the  master's  meeting  has  reached  the  defendant  through 
a  letter,  the  libellant  is  a  competent  witness  to  testify  generally 
though  the  subpoena  has  not  been  served  on  the  respondent  and  he 

6ss  Gilbert  v.  Gilbert,  18  W.  N.  C.  535.  Contra,  — Snowden  v.  Snow- 
den,  18  W.  N.  C.  347. 

656  Bell  V.  Bell,  9  W.  N.  C.  509-  Contra,— Zane  v.  Zane,  i  W.  N.  C. 
123. 

657  Bronson  v.  Bronson,  4  Brewst.  394. 

658  Davis  v.  Davis,  19  York  12. 

659  Newhart  v.  Newhart,  5  Dist.  736;  Askew  v.  Askew,  17  Dist.  680; 
Biddle  v.  Biddle,  17  Dist.  748. 

660  Sauer  v.  Sauer,  19  Dist.  421. 

661  Kesel  V.  Kesel,  16  Dist.  979;  Allen  v.  Allen,  18  Dist.  734.  The  fil- 
ing of  a  warrant  of  attorney  and  the  actual  personal  appearance  of  an  at- 
torney for  the  respondent,  who  cross  examines  the  witnesses  before  the 
master,  does  not  change  the  effect  of  the  statute.    Kesel  v.  Kesel,  16  Dist. 

979. 

662  Payne  v.  Payne,  S  Dist.  188;  Durland  v.  Durland,  7  Dist.  514; 
Pelton  V.  Pelton,  9  Dist.  215;  Brown  v.  Brown,  13  Dist.  484;  Lyon  v. 
Lyon,  13  Dist.  623;  Weichel  v.  Weichel,  15  C.  C.  606;  Kyle  v.  Kyle,  18  C. 
C.  650;  4  Vale,  12279. 

663  Adgate  v.  Adgate,  i  Lack.  Jur.  353;  Seitz  v.  Seitz,  170  Pa.  71. 
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has  not  appeared.'"  The  act  of  1887^^^  provides:  "Nor  shall 
husband  and  wife  be  competent  or  permitted  to  testify  against 
each  other,  except  in  those  proceedings  for  divorce  in  which  per- 
sonal service  of  the  subpoena  or  of  a  rule  to  take  depositions  has 
been  made  upon  the  opposite  party,  or  in  which  the  opposite  party 
appears  and  defends,  in  which  case  either  may  testify  fully  against 
the  other,  and  except  also  that  in  any  proceedings  for  divorce 
either  party  may  be  called  merely  to  prove  the  fact  of  the  mar- 
riage." 

Various  questions  have  arisen  under  this  statute.  First,  the 
voluntary  entry  of  an  appearance  by  a  respondent  in  divorce  be- 
fore service  of  a  subpoena  will  not  make  the  libellant  competent 
to  testify  generally,  and  therefore  a  decree  will  be  refused  in  such 
a  case.**^  And  if  a  respondent  is  not  served,  yet  appears  and  does 
not  defend,  the  libellant  cannot,  under  the  act  of  1887  become 
qualified  as  a  witness  by  issuing  an  alias  subpoena  after  the  entry 
of  appearance  and  the  affidavit  of  the  master.  In  such  case  the 
only  way  to  qualify  the  libellant  is  to  obtain  personal  service  of  a 
rule  to  take  depositions.'^^ 

In  further  interpretation  of  this  law  Judge  Magill  has  remark- 
ed :°'^*  "There  would  appear  to  exist  no  reason  why  an  extra  ter- 
ritorial service  of  a  notice  or  rule  in  order  to  make  a  witness  com- 
petent in  a  proceeding  and  within  the  jurisdiction  of  the  court 
should  not  be  good  service  since  the  legislature  can  constitution- 
ally make  such  a  witness  competent  without  any  notice  at  all,  as  it 
did  in  other  provisions  of  the  act  of  1887 ;  whereas,  as  was  said 
in  Ralston's  Appeal**'  and  Coleman's  Appeal**^  the  legislature 


664  Kolp  V.  Kolp,  3  Dist.  I.  Contra, — Saiier  v.  Sauer,  19  Dist.  421; 
Brown  v.  Brown,  13  Dist.  484.  A  rule  of  court  provided  for  ten  days'  per-i 
sonal  notice  of  the  time  and  place  of  taking  testimony  if  the  respondent 
could  be  found,  otherwise  notice  by  advertising.  It  was  held  that  a  notice 
by  advertising  was  insufficient  where  there  was  nothing  to  show  that  the 
respondent  could  not  be  found.    Adams  v.  Adams,  15  C.  C.  237. 

66s  Act  May  23,  P.  L.  158,  2  Purd.  §§29-49,  P-  1494;  Pelton  v.  Pelton, 
9  Dist.  2x5. 

666  MacLean  v.  MacLean,  19  Dist.  98. 

667  Jones  v.  Jones,  16  Dist.  412;  Brown  v.  Brown,  13  Dist.  484. 
667a    Gill  V.  Gill,  17  Dist.  28s,  286;  Kolp  v.  Kolp,  3  Dist.  i. 

668  93  Pa.  133- 

669  75  Pa.  441.    See  also  Payne  v.  Payne,  5  Dist.  188. 
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cannot  constitutionally  provide  for  an  extra-territorial  service  to 
bring  a  party  within  jurisdiction  of  the  court." 

In  1911°^°  the  general  assembly  provided  that  "in  all  proceedings 
in  divorce  on  the  ground  of  desertion,  the  libellant  shall  be  fully 
competent  to  prove  the  fact  of  desertion,  and  the  efforts,  if  any, 
made  by  him  or  her  to  induce  the  respondent  to  return  and  resume 
the  marital  relation,  though  the  respondent  may  not  have  been 
personally  served  with  the  subpoena  or  rule  to  take  depositions, 
and  may  not  be  residing  within  this  commonwealth,  but  has  been 
served  by  publication  only."  And  two  years  afterward  the  general 
assembly  still  further  provided  that  in  actions  of  divorce,  not- 
withstanding the  fact  that  the  marriage  of  the  parties  and  the 
cause  for  divorce  occurred  outside  the  state  and  that  both  parties 
were  at  the  time  of  the  occurrence  of  the  cause  thus  domiciled, 
and  that  the  respondent  has  been  served  by  subpoena  only  by  pub- 
lication, "the  libellant  shall  be  a  competent  witness  to  prove  his  or 
her  residence  within  this  commonwealth."^'^ 

f.  Mode  of  examining  a  witness. 

By  Philadelphia  rule  of  court,  neither  party  shall  be  allowed  to 
examine  any  witness  until  after  the  master  has  finished  his  ex- 
amination.*'^ If  this  rule  is  violated,  and  the  counsel  first  ex- 
amines a  witness,  the  master's  report  showing  that  fact  should  be 
recommitted  to  him.*'^ 

g.  Amount  or  quality  of  evidence  required. 

What  evidence,  in  amount  or  quality,  will  justify  the  granting 
of  a  decree  of  divorce?  First,  what  shall  be  said  about  the  evi- 
dence only  of  the  libellant?  By  the  act  of  1870  the  court  would 
not  make  a  decree  on  the  unsupported  evidence  of  a  party.*'*  But 
now  a  divorce  will  be  granted  on  the  libellant's  testimony  alone 

670  Act  June  8,  P.  L.  720,  Purd.  Supp.  §9,  p.  228.  By  this  act  the  libel- 
lant is  fully  competent  to  prove  the  fact  of  desertion  though  the  respondent 
may  not  have  been  personally  served  with  the  subpoena.  Klinger  v. 
Klinger,  22  Dist.  297;  Wilson  v.  Wilson,  22  Dist.  769. 

671  Act  May  9,  P.  I,.  191. 

672  No.  184,  p.  56. 

673  Salmon  v.  Salmon,  11  Dist.  273. 

674  Winter  v.  Winter,  7  Phila.  369;  Stevenson  v.  Stevenson,  7  Phila. 
386;  Pyle  v.  Pyle,  S  Leg.  Gaz.  19S. 
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when  not  denied  by  the  respondent.*'^  But  the  court  will  not 
make  a  decree  on  the  uncorroborated  confession  of  the  defend- 
ant.*'= 

h.    Testimony  taken  in  previous  proceedings. 

Testimony  taken  in  previous  proceedings  in  desertion  is  not 
evidence  in  a  suit  for  divorce;  the  witness  must  be  reproduced 
and  resworn.®''  If  the  depositions  are  not  signed  by  the  witnesses 
and  there  is  no  certificate  that  they  are  sworn,  and  no  certificate  by 
the  examiner  of  notice,  the  court  rnay  refuse  the  divorce  or  refer 
the  report  back  to  the  examiner.^'*  If  a  master  has  been  illegally 
appointed,  the  evidence  taken  before  him  may  be  considered  by 
the  court  if  the  parties  have  proceeded  without  objection.*'^ 

39.    Defences.(v) 

The  statute  provides  that,  in  a  suit  for  divorce  on  the  ground  of 
adultery,  if  the  defendant  shall  allege  and  prove  that  the  plaintifB 
has  been  guilty  of  the  like  crime;  or  has  admitted  the  defendant 
into  conjugal  society  or  embraces,  after  he  or  she  knew  of  the 
criminal  fact ;  or  that  the  said  plaintiff  (if  the  husband)  allowed 
of  the  wife's  prostitution,  or  received  hire  therefor,  or  exposed 
his  wife  to  lewd  company,  whereby  she  became  ensnared  to  the 
crime  aforesaid,  it  shall  be  a  good  defence  and  a  perpetual  bar 
against  the  same.**"  The  husband's  adultery,  after  the  wife's 
wilful  desertion,  will  not  bar  a  decree,  at  his  suit,  for  the  latter 
cause  ;®*^  otherwise,  if  he  openly  contract  a  second  marriage.®*^ 

a.    Condonation. 

Condonation,  pendente  lite,  puts  an  end  to  the  proceedings,  and 
they  cannot  be  revived,  by  subsequent  acts  of  adultery  ;*^^  but,  it 
seems,  that  condonation  is  no  bar  to  a  suit  for  a  divorce  on  the 

V    4  Vale  12278,  12313,  12220. 

67s  Faunce  v.  Faunce,  20  Super.  Ct.  220 ;  Baker  v.  Baker,  195  Pa.  407 ; 
English  V.  English,  19  Super.  Ct.  586;  Krug  v.  Krug,  23  Super.  Ct.  572. 

676  Edwards  v.  Edwards,  3  Pitts.  333. 

677  Powell  V.  Powell,  3  DeL  206. 

678  Newhart  v.  Newhart,  8  Kulp  2S8. 

679  Bloom  V.  Bloom,  8  Dist.  563. 

680  Act  of  181S,  §7,  I  Purd.  §31,  p.  1246. 

681  Ristine  v.  Ristine,  4  R.  460;  Bronson  v.  Bronson,  7  Phila.  405. 

682  Eickert  v.  Eickert,  3  W.  N.  C.  290. 

683  Bronson  v.  Bronson,  7  Phila.  405. 
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ground  of  cruel  and  barbarous  treatment.^**  A  bond  given  by  the 
husband  to  the  guardians  of  the  poor,  for  the  maintenance  of  his 
wife,  is  a  bar  to  a  divorce  on  the  ground  of  desertion.^^'  Condo- 
nation or  recrimination  must  be  specially  pleaded,  by  way  of  an- 
swer f^"  and  to  this  the  libellant  may  file  a  replication,  demanding 
an  issue.*^^  The  free  and  voluntary  marital  intercourse  of  the  par- 
ties subsequent  to  the  injury  does  not  however,  constitute  con- 
donation; such  conduct  is  merely  evidence  of  it.**^  "To  live 
under  the  same  roof  has  been  held  to  be  presumptive  evidence  of 
the  continuance  of  the  relation  and  a  condonation  of  the  of- 
fence."«89 

Where  the  respondent,  who  had  been  sentenced  to  three  years' 
imprisonment  on  conviction  of  larceny,  gave  his  wife  money  for 
support  during  his  confinement  in  prison,  and  she  had  visited  him 
in  prison  for  about  two  years  and  written  to  him  many  letters,  but 
had  not  received  him  into  conjugal  intercourse,  and  the  libel  and 
subpoena  were  served  on  him  in  prison  under  the  sentence,  it  was 
held  that  the  evidence  did  not  show  condonation  or  a  waiver  of 
her  right  to  a  divorce  under  the  act  of  1903  providing  that  convic- 
tion of  certain  crimes  and  sentence  for  a  term  exceeding  two  years 
shall  be  a  cause  for  divorce.®'" 

"If  the  offer  to  resume  matrimonial  relations  is  not  made  in 
good  faith,  and  with  the  intention  to  live  in  the  relation  of  hus- 
band and  wife,  but  with  the  view  of  defeating  a  divorce,  or  for 
any  other  dishonest  purpose,  the  injured  party  may  decline  to  ac- 
cept it  without  being  deprived  of  the  right  to  procure  a  divorce 
after  the  expiration  of  two  years  from  the  date  of  the  deser- 
tion."89i 

684  HoUister  v.  Hollister,  6  Pa.  449;  Nathans  v.  Nathans,  2  Phila.  393; 
Reynolds  v.  Reynolds,  3  Keyes  368;   K.  v.  K.  17  Dist.  617. 

685  Vanleer  v.  Vanleer,  13  Pa.  211. 

686  Smith  v.  Smith,  4  Paige  432. 

687  As  to  the  defence  of  condonation,  see  14  Am.  1,.  Reg.  641. 

688  Gaunt  v.  Gaunt,  16  Dist.  135- 

689  McClure,  P.  J.,  Chase  v.  Chase,  16  Dist.  448. 

690  Engleman  v.  Engleman,  18  Dist.  387.  For  construction  of  the  act 
see  Kauffman  v.  Kauflfman,  24  Super.  Ct.  437.  See  also  Nevergold  v, 
Nevergold,  20  C.  C.  108. 

691  Mestrezat,  J.,  Gordon  v.  Gordon,  208  Pa.  186,  188,  affg.  23  Super.  Ct. 
261,  citing  McClurg  v.  McClurg,  66  Pa.  366;  Fishli  v.  Fishli,  2  Littell 
(Ky.)  337;  Prather  v.  Prather,  26  Kan.  273. 
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b.    Collusion. 

Collusion  defeats  a  divorce.  The  laws  are  rigid  in  forbidding 
divorce  by  agreement.*'^  "A  divorce  will  be  refused  on  the 
ground  of  collusion  not  only  where  the  separation  was  originally 
in  pursuance  of  an  understanding  between  the  parties  with  a  view 
to  the  institution  of  the  proceeding  on  the  footing  of  a  situation 
thus  consentably  created,  but  also  where,  a  separation  having  al- 
ready taken  place  and  possibly  involving  a  lawful  ground  for  di- 
vorce, the  parties  agree  together  that  a  proceeding  to  be  instituted 
for  that  purpose  by  the  one  shall  not  be  resisted  by  the  other. "*°^ 
But  it  is  not  collusion  for  the  respondent  voluntarily  to  come 
within  the  jurisdiction  of  the  court  thereby  enabling  the  libellant  to 
obtain  service  on  her  and  make  himself  a  competent  witness.^** 

A  libellant  did  not  leave  her  husband  immediately  on  hearing  of 
his  infidelity,  but  continued  to  live  with  him  for  at  least  six  months 
thereafter,  while  he  conveniently  dropped  into  the  sheriff's  oiBce 
to  be  served  with  the  subpoena  just  fifteen  days  before  its  return- 
day  and  made  no  defence  to  the  libel.  Such  conduct  was  re- 
garded as  indicative  of  collusion.*'''  An  agreement  made  two 
days  before  entering  the  decree  whereby  a  sum  of  money  was  to 
be  paid  to  the  respondent  and  he  was  released  from  the  payment 
of  alimony  was  regarded  as  collusion,  and  the  decree  that  had 
been  granted  was  revoked  and  the  libel  was  dismissed.*"* 

The  mutual  desire  of  both  parties  to  be  divorced  in  the  absence 
of  collusion  to  make  evidence  is  no  reason  why  a  divorce  should 
not  be  granted.**'  And  an  agreement  made  after  the  libellant  had 
informed  the  respondent  of  her  intention  to  institute  proceedings 
for  divorce  on  the  ground  of  desertion,  but  before  the  bringing  of 
the  action,  that  the  respondent  should  pay  the  expenses  of  the  pro- 
ceedings, is  not  such  evidence  of  fraud  or  collusion  as  to  prevent 
a  decree  of  divorce.*"*  While  no  statute  forbids  service  of  the 
subpoena  by  the  libellant,  such  action  savors  of  collusion  and  may 
lead  to  the  setting  aside  of  all  the  subsequent  proceedings.*"" 
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c.  Pendency  of  another  action. 

The  pendency  of  another  action  in  a  different  county  may  be  a 
defence.  "It  is,"  says  Judge  Newcomb,  "erroneous  to  suppose 
that  the  fact  of  lis  pendens  goes  to  the  jurisdiction,  except  in  those 
instances  where  by  operation  of  some  statute,  a  given  court  has 
exclusive  jurisdiction  of  the  subject  matter.  In  such  cases  it 
would  be  in  bar  of  any  other  action,  and  as  such  could  be  given 
in  evidence  under  the  general  issue  without  being  especially  plead- 
g(j  "TOO  gyj.  after  an  answer  is  filed,  it  is  too  late  to  plead  a  prior 
action  pending  in  another  county  for  the  purpose  of  ousting  the 
jurisdiction  of  the  trial  court.'"^  A  party  cannot  be  doubly  vexed 
by  two  proceedings  carried  on  against  him  at  the  same  time.'"'^ 
Like  any  other  mere  privilege  it  may  be  waived.  "Hence  it  is  too 
late  to  plead  the  prior  suit  after  pleading  to  the  merits.'"^  Even 
in  a  divorce  case,  the  wife  cannot  be  permitted  to  actively  mislead 
her  husband."^"* 

The  dismissal  of  a  bill  of  divorce  is  a  final  decree  which  may  be 
pleaded  in  bar  of  another  action  in  another  jurisdiction,  for  the 
same  cause.  If  the  complainant  should  fail  for  want  of  suf- 
ficient proof,  and  believe  he  could  in  the  future,  supply  the 
necessary  evidence,  he  must  ask  that  the  dismissal  of  his  bill  be 
without  prejudice.'"'® 

d.  Absence  with  libellant's  consent. 

Absence  with  the  libellant's  consent  is  a  good  defence.'"^     The 
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704  Hartman  v.  Hartman,  21  Dist.  341,  342.  In  this  case,  the  libellant 
moved  the  court  in  Monroe  County  for  leave  to  enter  a  formal  discon- 
tinuance. "There  was  no  occasion  to  do  that  in  this  instance,  though  it 
would  have  been  his  privilege  had  he  been  met  in  time  by  a  proper  plea  in 
abatement.  Finley  v.  Keim,  62  Pa.  112.  And  in  such  case  a  second 
proceeding  for  divorce  would  be  stayed  until  that  could  be  done.  Clark  v. 
Clark,  29  C.  C.  657.  That  motion,  however,  was  refused."  The  reasons 
for  refusing  it  were  criticised  by  Judge  Newcomb. 
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reasonable  ground  for  quitting  and  abandoning  the  other  is  such 
an  one  as  would  entitle  the  injured  party  to  a  divorce.'"" 

40.  Disco«tiuance.(w) 

An  agreement  not  to  continue  a  divorce  suit  is  illegal  and 
against  public  policy  ;^°*  this  can  be  done  only  by  express  leave  of 
the  court.'"'^  When  the  legality  of  a  marriage  is  attacked,  or 
when  there  is  a  charge  of  adultery,  an  application  to  discontinue 
a  divorce  proceeding  is  usually  disallowed.''^''  But  when  the 
cause  is  desertion,  an  application  to  dicontinue,  made  before  the 
report  is  presented  to  the  court  for  consideration,  will  be  allowed, 
although  the  master  has  found  against  the  libellant.'^^  The  plain- 
tiff may  also  discontinue  where  the  libel  shows  no  jurisdiction  to 
grant  the  divorce,'^^  the  pendency  of  a  rule  for  alimony  is  no  rea- 
son for  refusing  the  husband  leave  to  discontinue.''^'  A  libellant 
will  be  allowed  to  discontinue  his  proceedings  even  after  the  mas- 
ter has  reported  against  granting  the  divorce  if  the  respondent 
will  suffer  no  disadvantage  thereby.'^* 

An  agreement  and  bond  to  settle  divorce  proceedings  and  se- 
cure the  payment  of  money  in  case  the  husband's  treatment  be- 
comes intolerable  is  valid,  but  a  provision  that  the  wife  shall  de- 
termine what  shall  constitute  a  breach  of  the  bond,  is  void  as 
against  public  policy.'^^ 

41.  Master's  report,  (x) 

A  master's  report  should  be  framed  in  accordance  with  the 
rules  for  the  reports  of  masters  in  chancery,  containing  specific 
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findings  of  fact  as  distinguished  from  a  mere  summary  of  the 
evidence  in  an  orderly  method  by  paragraphs,  and  also  his  con- 
clusions of  law  drawn  from  these  facts."®  An  examiner's  report, 
if  the  proceedings  are  ex  parte,  must  show  the  facts  on  which  he 
bases  his  conclusions  for  the  libellanf^'' 

The  opinion  of  the  master  is  only  advisory.  The  legislature 
did  not  intend  to  substitute  his  opinion  for  that  of  the  court.  Ac- 
cordingly the  court  may  disregard  his  opinion  in  part  or  entirely, 
forming  its  own  judgment  on  the  facts  or  law  of  the  master.''^' 
However  weighty  the  report  and  recommendations  of  the  master 
are  with  the  court,  the  duty  of  the  latter  to  examine  the  testimony 
and  form  its  own  independent  opinion  upon  it  remains  impera- 
tive.^" And  in  considering  the  testimony,  its  relation  to  the 
ground  of  divorce  as  advanced  in  the  libel  must  not  be  overlook- 
ed.'^" The  master's  "finding  has  the  weight  of  a  verdict  of  the 
jury,  which  will  not  lightly  be  set  aside.""^ 

And  on  appeal  when  the  appellate  court  is  satisfied  that  the 
court  below  gave  a  careful  scrutiny  to  the  master's  findings  of  fact 
and  conclusions  of  law,  it  will  not  reverse  a  decree  confirming 
the  master's  report.'^^^ 

The  rule  that  the  master's  findings  of  fact  will  not  be  disturbed 
except  for  manifest  error  does  not  apply  in  divorce  cases.  The 
evidence  will  always  be  considered  on  review  except  where  there 
has  been  a  jury  trial,'^^  and  especially  if  the  report  contains  no 
proof  of  service  of  the  master's  meetings,  fails  to  state  the  ages 
of  the  parents,  or  whether  or  not  they  have  children,  is  silent  con- 
cerning their  residences,  and  no  jurats  are  appended  to  their  testi- 
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mony,  the  report  will  be  referred  back  for  correction^''*  And  if 
it  is  referred  back  to  him  to  take  additional  evidence  and  much  of 
the  testimony  and  the  first  report  are  lost,  a  decree  of  divorce  en- 
tered by  the  court  without  compelling  the  libellant  to  retake  or 
produce  her  last  testimony  will  be  reversed  on  appeal.'^ 

42.  Review  of  report. 

The  testirnony  will  be  reviewed  by  the  court  only  for  the  pur- 
pose of  ascertaining  if  there  is  plain  error  in  the  master's  findings 
of  fact  or  in  his  conclusions  of  law  applied  to  thern/^'  It  may  be 
recommitted  for  the  purpose  of  taking  further  testimony  if  that 
adduced  be  deemed  insufficient  to  justify  a  decree/^^  Nor  will 
this  be  reversed  by  the  appellate  court  if  it  is  satisfied  that  the 
court  below  gave  a  careful  scrutiny  to  the  master's  findings  of  fact 
and  conclusions  of  law  confirming  the  master's  report.'^* 

43.  Decree.(y) 

The  statute  provides,  that  the  court,  after  hearing  the  cause, 
shall  determine  the  same  as  to  law  and  justice  shall  appertain, 
either  by  dismissing  the  libel,  or  by  decreeing  a  divorce  and  sepa- 
ration from  the  nuptial  ties  or  bonds  of  matrimony,  or  that  the 
marriage  is  null  and  void/^°  And  after  such  sentence,  nullifying 
or  dissolving  the  marriage,  all  and  every  the  duties,  rights  and 
claims,  accruing  to  either  of  the  said  parties,  at  any  time  thereto- 
fore, in  pursuance  of  the  said  marriage,  shall  cease  and  determine  ; 
and  the  said  parties  shall  severally  be  at  liberty  to  marry  again,  in 
the  like  manner  as  if  they  had  never  been  married.'""  But  a  wife 
or  husband,  who  has  been  guilty  of  the  crime  of  adultery,  shall  not 
marry  the  person  with  whom  the  crime  was  committed,  during 
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the  life  of  the  former  husbcind  or  wife/'^  If  a  divorce  be  de- 
creed, at  the  suit  of  the  husband,  under  the  act  of  1854,  on  the 
ground  of  fraud,  conviction  of  felony,  or  cruelty  on  the  part  of 
the  wife,  the  court  is  also  required  to  decree  such  proper  alimony 
as  the  husband's  circumstances  will  admit  of  -p^  such  decree  is 
fatally  defective,  unless  it  award  alimony  to  the  wife.'^^'  The 
court  may  award  costs  to  the  successful  party,  or  that  each  shall 
pay  their  own  costs,  as  may  appear  just.'^*  Where  the  wife's  libel 
is  dismissed,  with  costs,  they  may  be  collected  from  her  next 
friend,  by  fieri  faciasJ^^  The  prothonotary  is  required  by  statute 
•  to  keep  an  alphabetical  index  of  divorces.^'® 

a.    By  default  for  want  of  appearance. 

There  is  no  authority  for  making  a  decree  against  the  respond- 
ent by  default  for  want  of  appearance.'^'  Nor  can  the  court 
make  a  decree  pro  conf esso  in  divorce  ;'^^  if  the  respondent  does 
not  appear,  the  testimony  must  be  taken  ex  parte.''^  Nor  will  a 
divorce  be  decreed  without  a  previous  rule  to  show  cause  ;'*"  nor 
on  the  unsupported  evidence  of  the  libellant ;'"  but  no  attempt  to 
serve  the  final  rule  is  necessary  where  it  appears  that  the  defend- 
ant lives  in  a  foreign  country.'*^  Yet  if  the  rule  for  a  final  decree 
is  not  served  on  the  respondent,  nor  any  order  for  publication  ob- 
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tained,  as  required  by  rule  of  court,  the  respondent  not  having  ap- 
peared to  answer  the  rule,  the  decree  will  be  refused/*^ 

On  the  other  hand  it  has  been  declared  that  there  is  nothing  in 
the  act  of  1899  relating  to  the  appointment  of  masters  in  divorce 
proceedings  which  makes  the  formal  approval  of  the  master's  re- 
port an  essential  prerequisite  to  a  valid  decree,  nor  is  there  any 
statute  requiring  a  rule  to  show  cause  why  a  divorce  should  not 
be  granted  to  issue  and  be  made  absolute  before  the  making  of  a 
decree.'** 

b.  Rule  for  final  decree. 

,  In  Philadelphia  the  court  rule  prescribes  that  "final  rules  for 
divorce  shall  be  placed  upon  a  divorce  list  which  shall  be  called  on 
the  dates  fixed  for  the  argument  lists."'*^  Doubtless  the  matter  is 
regulated  by  court  rule  in  many,  if  not  all  the  counties. 

After  the  report  of  the  master  has  been  filed,  the  practice  is  for 
the  respondent  who  desires  to  oppose  a  rule  for  final  decree  to  file 
a  sworn  answer  setting  forth  his  reasons  and,  without  such  an- 
swer, he  cannot  present  depositions  on  the  hearing  of  the  rule.'** 

c.  Vacating  a  decree. 

The  court  of  common  pleas  has  power  to  vacate  a  decree  of  di- 
vorce entered  at  a  previous  term,'*'  and  even  after  the  husband's 
death'**  when  fraud  has  been  practiced  on  the  court,  and  this  may 
be  done  without  notice  to  the  opposite  party.'*^  Thus,  a  decree 
of  divorce  will  be  vacated  when  the  libdlant  fraudulently  induced 
the  respondent  to  withdraw  her  rule  for  a  bill  of  particulars  on 
the  understanding  that  the  suit  would  not  be  pressed,  and  kept  up 
the  marital  relation  until  the  day  before  the  entry  of  the  final  de- 
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cree.''^''  Moreover,  the  court  has  power  to  vacate  a  decree  thus 
obtained  though  a  subsequent  marriage  has  been  contracted  on  the 
faith  of  it  follow^ed  by  the  birth  of  children.'^^  But  the  vacating 
of  the  decree  will  not  be  done  after  a  long  lapse  of  time/'^^  four 
years  or  longer/^^  save  on  rare  occasions.'^* 

A  decree  will  also  be  vacated  if  it  was  founded  on  false  and 
fraudulent  evidence  and  the  respondent  had  no  notice  of  the  pro- 
ceedings.'^^ 

On  the  other  hand  a  decree  will  not  be  vacated  if  the  proceed- 
ings were  regular  and  no  fraud  was  alleged/^^  nor  can  it  be  at- 
tacked collaterally  except  for  f raud.'^^  In  doing  so  the  court  con- 
fines itself  to  the  facts  shown  by  the  record  which  was  the  founda- 
tion of  the  decree.'"'^  The  evidence  of  fraud  must  be  clear  and 
the  motion  must  be  made  without  delay,  unless  surprise,  mistake 
or  ignorance  is  shown.'''' 

d.    Foreign  decree. 

The  decree  of  the  court  of  another  state  against  a  respondent 
who  resides  in  Pennsylvania  and  over  whose  person  the  foreign 
tribunal  has  acquired  no  jurisdiction,  will  not  be  recognized 
here.'*"  Nor  will  the  decree  of  a  foreign  court  in  such  case  af- 
fect the  wife's  dower  rights  nor  her  rights  under  the  intestate 

750  Weyman  v.  Weytnan,  19  Dist.  433. 

751  Allen  V.  Maclellan,  12  Pa.  328;  Boyd's  Appeal,  38  Pa.  241 ;  Smith  v. 
Smith,  3  Phila.  489;  Wanamaker  v.  Wanamaker,  10  Phila.  466.  But  see 
Firmin  v.  Firrain,  16  Phila.  75. 

752  Firmin  v.  Firmin,  16  Phila.  75 ;  Potts  v.  Potts,  10  W.  N.  C.  102 ; 
Given  v.  Given,  25  Super.  Ct.  467. 

753  McQuaide  v.  McQuaide,  8  Montg.  150. 

754  Gambe  v.  Gambe,  22  C.  C.  23 ;  Kellow  v.  Kellow,  i  Leh.  202. 

755  Weir  v.  Weir,  22  Lane.  L.  Rev.  84;  King  v.  King,  28  C.  C.  313; 
Moffat  v.  Moffet,  29  C.  C.  660. 

756  Liem  V.  Liem,  5  Kulp  178. 

757  Hake  v.  Fink,  9  W.  336.  A  respondent  made  no  defence  under  the 
impression  that  no  decree  could  be  made  unless  she  signed  the  divorce 
papers.  The  depositions  disclosed  sufficient  legal  reason  for  the  divorce, 
and  justified  the  master's  conclusions.  The  decree  could  not  be  vacated. 
Hocking  v.  Hocking,  12  Dist  82. 

758  Williams  v.  WilUams,  l  Wood.  308. 

759  Perry  v.  Perry,  15  Phila.  242. 

760  Colvin  v.  Reed,  55  Pa.  375;  Van  Storch  v.  Griffin,  71  Pa.  240; 
Piatt's  Appeal,  80  Pa.  501 ;  Commonwealth  v.  AUport,  10  Dist.  659 ;  Com- 
monwealth V.  Stevens,  25  C.  C.  68;  4  Vale  12292. 
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laws/'^  Nor  is  such  a  decree  effective  to  take  away  the  wife's 
right  to  receive  the  grant  of  letters  of  administration  on  her  hus- 
band's estate  in  Pennsylvania.'*"  A  foreign  decree  of  divorce  ob- 
tained by  the  other  party  pending  a  suit  in  this  state,  will  not  be  a 
bar  to  a  decree  here  ;'°^  and  a  foreign  decree  which  provides  that 
the  respondent  shall  not  be  at  liberty  to  marry  again  is  inopera- 
tive in  this  state  where  the  party  has  been  divorced  on  her  own 
libel.'«* 

A  decree  of  divorce  in  a  foreign  jurisdiction  against  a  respond- 
ent on  whom  no  personal  service  was  had,  and  to  whom  no  notice 
was  given  other  than  by  publication  has  no  extra  territorial  effect. 
The  appearance  of  such  a  respondent  after  the  entry  of  the  decree 
in  a  foreign  tribunal,  asking  for  a  hearing  and  alleging  want  of 
notice,  does  not  make  her  a  party  to  the  record  when  her  motion 
was  denied,  on  the  ground  that  the  original  publication  was  suf- 
ficient and  final.  A  divorce  granted  in  Ohio  under  such  circum- 
stances has  no  effect  in  Pennsylvania  and  the  court  will  not  make 
an  order  for  the  support  of  the  respondent.'*^ 

e.    Effect  of  decree. 

The  effect  of  a  decree  in  divorce  is  hardly  within  the  pale  of  a 
work  on  practice.  After  a  divorce,  neither  the  husband  nor  wife 
in  case  of  the  death  of  the  other  can  claim  anything  from  the 
estate,  either  under  the  intestate  laws,  by  dower,  curtesy  or  sur- 
vivor ship.'**  If  they  held  an  estate  as  tenants  by  entireties,  the 
divorce  does  not  change  that  form  of  tenancy  into  a  tenancy  in 
common.'*'  An  absolute  divorce  does  not  divest  a  wife's  interest 
in  a  trust  fund.'**  The  effect  to  be  given  to  a  Pennsylvania  di- 
vorce in  other  jurisdictions  is  for  them  to  decide,  and'  not  for  the 
courts  in  this  state.'*^ 


761  Piatt's  Appeal,  80  Pa.  501;    Reel  v.  Elder,  62  Pa.  308;    Colvin  v. 
Reed,  55  Pa.  375. 

762  Fyock's  Estate,  13s  Pa.  522. 

763  Rebstock  v.  Rebstock,  2  Pitts.  124. 

764  Van  Storch  v.  GrifSn,  71  Pa.  240. 

765  Commonwealth  v.  Shuler,  2  Dist.  522. 

766  Hecht's  Estate,  9  C.  C.  564. 

767  Alles  V.  Lyon,  216  Pa.  604. 

768  Fry's  Estate,  2  W.  N.  C.  662. 

769  Raymond  v.  Raymond,  14  Dist.  309. 
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44.    Appeal,  (z) 

Either  of  the  parties,  after  final  decree,  may  appeal  therefrom 
to  the  supreme  court,  upon  giving  recognizance,  before  the  pro- 
thonotary  of  the  court  of  common  pleas  in  which  the  cause  shall 
have  been  tried  with  at  least  one  good  surety,  in  a  sum  double  the 
amount  of  the  costs  incurred,  conditioned  to  prosecute  the  said 
appeal  with  effect.""  An  affidavit  that  the  appeal  is  not  intended 
for  delay,  must  also  be  filed.''^^An  appeal  lies  from  a  decree  in 
pursuance  of  a  verdict,  but,  in  such  case,  the  supreme  court  will 
not  retry  the  matters  of  fact  decided  by  the  jury."^  The  appeal 
is  to  be  prosecuted  in  the  usual  manner  ;"*  and  depositions  sub- 
sequently taken  cannot  be  read  on  the  hearing."*  After  judg- 
ment in  the  appellate  court,  the  record  is  to  be  remitted  to  the 
court  below,  to  carry  the  same  into  effect.'''^  The  statute  having 
given  an  appeal,  a  writ  of  error  will  not  lie."° 

An  appeal  from  a  decree  in  divorce  is  taken  to  the  superior 
court  although  formerly  the  practice  was  otherwise."*  Refusal  of 
the  court  of  common  pleas  to  grant  a  rule  to  show  cause  why  its 
decree  of  divorce  should  not  be  revoked  is  not  subject  to  appeal."* 
Nor  does  an  appeal  lie  from  an  order  discharging  a  rule  to  show 
cause  why  service  of  subpoena  in  divorce  should  not  be  set  aside.''*" 
But  the  general  rule  that  a  person  invoking  the  jurisdiction  of  a 
court  is  estopped  from  denying  it  on  appeal  does  not  apply  to  a  di- 
vorce suit,  and  consequently,  if  a  libellant  in  divorce  has  succeeded 
in  obtaining  a  decree,  and  it  appears  that  the  court  had  no  juris- 


z    4  Vale  123 14. 

770  Act  June  11,  1891,  §1,  P.  L.  29s,  I  Purd.  §26,  p.  1245;  Brom  v. 
Brom,  2  Wh.  94. 

771  Brentlinger  v.  Brentlinger,  4  R.  241;  act  June  11,  1891,  i  Purd, 
§26,  p.  1245. 

772  Andrews  v.  Andrews,  5  S.  &  R.  374-  After  a  trial  on  the  merits, 
it  will  be  presumed,  that  the  evidence  was  directed  to  the  proper  allega- 
tions in  the  libel.    Schulte's  Appeal,  34  h.  I.  448. 

773  Act  of  June  11,  1891,  i  Purd.  §26,  p.  1245. 

774  Elmes  V.  Elmes,  9  Pa.  166. 

775  Act  of  June  11,  1891,  i  Purd.  §26,  p.  1245. 

776  Miller  v.  Miller,  3  Binn.  30 ;  Allen  v.  Maclellan,  12  Pa.  332. 

777  Act  May  S,  1899,  P.  h.  248,  2  Purd.  §31,  p.  1442. 

778  Rosenherry  v.  Rosenberry,  180  Pa.  221. 

779  Kepner's  Appeal,  94  Pa.  74. 

780  Tobin  V.  Tobin,  32  Super.  Ct.  186. 
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diction,  she  may  appeal  from  the  decree."^  Moreover,  the  ap- 
pellate court  will  take  cognizance  of  the  question  on  its  own  mo- 
tion, even  if  not  raised  in  the  court  below  nor  by  assignment  of  er- 
ror. 


782 


In  dealing  with  appeals,  as  the  trial  judge  had  a  better  oppor- 
tunity to  judge  the  credibility  of  the  testimony  than  an  appellate 
court  could  have,  his  conclusions  of  fact  are  accepted  on  appeal 
unless  manifest  error  is  clearly  shown.'*'  Nevertheless  this  prac- 
tice does  not  mean  that  the  reviewing  court  does  not  fulfill  its 
whole  duty.  On  the  other  hand  all  the  proceedings  are  subject  to 
scrutiny  from  beginning  to  end,  and  this  is  particularly  the  case 
with  regard  to  the  testimony.'** 

An  appeal  lies  to  the  appellate  court  from  an  order  decreeing 
aliniony.'**  An  order  for  temporary  alimony  is  not  a  lien  on  real 
estate  ;'**  and  the  supreme  court  has  maintained  the  same  view  in 
the  case  qI  a  divorce  granted  to  the  husband  against  a  wife  based 
on  cruel  and  barbarous  treatment.'*'  Justice  Brown,  who  deliv- 
ered the  opinion  of  the  court,  remarked  that  by  the  act  of  1815  no 
provision  was  made  for  alimony,  but  this  was  done  in  the  supple- 
mental act  of  1817.  By  the  act  of  1845  a  decree  for  alimony  was 
made  a  lien  on  the  respondent's  real  estate,  but  was  held  not  to 
apply  to  temporary  alimony.'**  By  the  act  of  1854  which  was  a 
supplement  to  the  act  of  1845,  "there  is  a  direction  in  it  that  ali- 
mony shall  be  paid  to  the  sinning  wife  by  the  wronged  husband, 
but  it  is  to  be  noted  that  nothing  is  said  about  the  order  for  ali- 
mony being  a  lien.  This  is  significant,  and  a  natural  conclusion  is 
that,  though  less  than  ten  years  before  the  legislature  had  not  only 
provided  alimony  for  a  wronged  wife,  but  directed  that  the  order 

781  English  V.  English,  19  Super.  Ct.  586. 

782  Middleton  v.  Middleton,  87  Pa.  612. 
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R-  374;  Johnson  v.  Johnson,  35  L.  I.  70;  Edgar  v.  Edgar,  23  Super.  Ct.  220. 

754  Hull  V.  Hull,  14  Super.  Ct.  520;  Rishel  v.  Rishel,  24  Super.  Ct.  303; 
Howe  V.  Howe,  16  Super.  Ct.  193;  Smith  v.  Smith,  15  Super.  Ct  366; 
Olsen  V.  Olsen,  27  Super.  Ct.  128 ;  Faunce  v.  Faunae,  2a  Super.  Ct.  220. 

785  Robbarts  v.  Robbarts,  9  S.  &  R.  191;  McClurg's  Appeal,  66  Pa. 
366. 

786  Grove's  Appeal,  68  Pa.  143. 

787  Kerr  v.  Kerr,  216  Pa.  641.  In  Barnhart  v.  Grantham,  197  Pa.  502, 
a  wife  who  had  secured  a  divorce  a  mensa  et  thoro  with  a  decree  for  ali- 
mony levied  on  the  real  estate  of  her  husband. 

788  Grove's  Appeal,  68  Pa.  143. 
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for  it  should  be  a  lien,  such  provision  may  have  been  purposely 
withheld  in  the  latter  act  when  the  wife  is  the  sinning  respondent." 

45.    Divorce  from  bed  and  board. 

A  divorce  a  mensa  et  thoro  can  only  be  decreed  for  matters 
subsequent ;  it  presupposes  a  valid  marriage  in  fact.     The  causes 
for  which  such  divorce  may  be  decreed  are : 
I.  Adultery.'** 
II.  If  the  husband  maliciously  abandon  his  family  or  turn  his 

wife  out  of  doors. 
III.  If  he,  by  cruel  and  barbarous  treatment,  endanger  her  life 
or  offer  such  indignities  to  her  person  as  to  render  her  con- 
dition intolerable,  or  life  burdensome,  and  thereby  force 
her  to  withdraw  from  his  home  and  family.'''" 
The  jurisdiction  is  in  the  court  of  common  pleas  of  the  proper 
county,  and  the  proceedings  are  in  all  respects  the  same,  as  in  a 
suit  for  divorce  from  the  bonds  of  matrimony.'^^     On  an  applica- 
tion for  a  divorce,  the  plaintiff  can  only  have  such  a  decree  as  is 
prayed  for  in  the  libel ;  if  she  pray  a  divorce  from  the  bonds  of 
matrimony,  she  cannot  have  a  decree  for  a  divorce  a  mensa  et 
thoro,  with  alimony;''^   but  if  she  erroneously  pray  a  divorce  a 
vinculis  and  alimony,  the  court  will  enter  the  proper  decree ;   in 
such  case,  the  respondent  cannot  be  misled  by  the  inconsistency  of 
the  relief  .prayed  for  in  the  libel.'°^ 

A  decree  a  mensa  et  thoro  on  the  ground  of  desertion  pre- 
cludes a  subsequent  action  for  an  absolute  divorce  for  the  same 
desertion.^'*  If  the  husband  and  wife,  after  living  apart  under 
an  informal  agreement  of  separation,  agree  to  assume  marital  re- 
lations, a  subsequent  refusal  by  him  to  do  so  is  a  constructive 
turning  out  of  doors  and  will  sustain  a  libel  in  divorce  a  mensa 
et  thoro.""* 
A  verdict  in  divorce  from  bed  and  board  will  not  be  set  aside  on 

789  Act  II  April,  1862,  P.  L.  430.  I  Purd.  §37,  p.  1249. 

790  Act  26  February,  1817,  6  Sm.  L.  40S,  i  P«rd.  §34,  p.  1247. 

791  Ibid. 

792  Clayton  v.  Clayton,  i  Ash.  52. 

793  Klingenberger  v.  Klingenberger,  6  S.  &  R.  187.    But  in  this  case,  it 
is  to  be  observed,  that  the  libellant  did  not  object  to  the  decree. 

794  Eckert  v.  Eckert,  20  Dist.  835. 

795  Springer  v.  Springer,  15  Dist.  133. 
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the  ground  that  the  issue  formed  was  for  desertion  instead  of 
abandonment,  the  words  being  synonymous.^^' 

The  creation  of  a  spendthrift  trust  in  due  and  legal  form  ex- 
empts the  income  of  the  beneficiary  in  the  hands  of  the  trustee 
from  attachments  to  enforce  the  payment  of  alimony  decreed 
against  the  beneficiary  in  proceedings  for  divorce  a  mensa  et 
thoro  instituted  against  him  by  his  wife.'®^ 

After  a  decree  of  divorce  a  mensa  et  thoro  if  alimony  is  not 
paid,  judgment  may  be  entered  for  such  amount  as  may  be  due 
and  unpaid  and  attachment  execution  may  be  issued  on  the  judg- 
ment on  the  written  order  of  the  libellant  or  her  attorney,  without 
scire  facias  to  revive  if  the  judgment  should  be  more  than  five 
years  old."* 
a.    Alimony. 

It  has  been  held,  under  this  act,  that  the  refusal  of  a  foreigner, 
who  arrives  and  becomes  domiciled  here,  to  receive  his  wife  who 
follows  him  hither,  is  a  virtual  turning  her  out  of  doors,  and  the 
court  may  decree  alimony.''**  So,  if  the  parties  are  living  apart, 
and  the  wife  offers  to  return  and  cohabit  with  him,  which  the  hus- 
band refuses  to  allow,  it  is  a  good  cause  for  divorce  from  bed  and 
board ;  nothing  will  justify  such  conduct  on  the  part  of  the  hus- 
band, which  would  not  be  sufficient  ground  for  a  divorce  at  his 
suit;*°°  the  husband's  wilful  absence  from  his  wife  being,  in  legal 
acceptation,  malicious,  will  support  such  decree.*"^  The  cruelty 
which  entitles  the  injured  party  to  a  decree  of  separation,  is  that 
kind  of  conduct  which  endangers  the  life  or  health  of  the  com- 
plainant, and  renders  cohabitation  unsafe.*"^    To  justify  such  de- 

796  Marshall  v.  Marshall,  17  Dist.  833 ;  Carr  v.  Carr,  6  Ind.  App.  377. 

797  Thackara  v.  Mintzer,  100  Pa.  151. 

798  Deibert  v.  Deibert,  3  Sch.  L.  R.  193. 

799  McDermott's  Appeal,  8  W.  &  S.  251. 

800  Grove's  Appeal,  37  Pa.  443.  It  has  been  held,  in  New  York,  that 
the  act  of  a  husband  in  angrily  expelling  his  wife  from  his  house,  on  sus- 
picion of  her  unfaithfulness,  is  not  per  se  evidence  of  an  abandonment. 
Barlow  v.  Barlow,  2  Abb.  Pr.  (N.  S.)  259. 

801  McClurg's  Appeal,  66  Pa.  366. 

802  Perry  v.  Perry,  2  Paige  501.  Where  there  was  proof  of  the  hus- 
band's attempt  to  debauch  a  step-daughter,  and  he  had  filed  an  unfounded 
complaint  against  the  wife,  for  a  divorce,  on  the  ground  of  matrimonial 
incapacity,  and  had  procured  a  distressing  surgical  examination,  this  was 
held  to  be  such  cruelty  and  indignity  as  to  entitle  the  wife  to  a  divorce 
from  bed  and  board.    Barber  v.  Barber,  2  Am.  L.  J.  193. 
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cree,  the  proof  must  show  either  actual  bodily  violence,  or  such 
conduct,  acts  or  threats  on  the  part  of  the  husband,  as  to  render 
a  continued  cohabitation  with  him  unsafe;  the  word  unsafe  has 
reference  to  bodily  personal  injury  or  violence,  and  physical 
health,  as  distinguished  from  mere  mental  suffering  or  wounded 
sensibilities.*"'  Mere  austerity  of  temper,  petulance  of  manner, 
rudeness  of  language,  a  want  of  civil  attention,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty ;  nor  does  the  habit  of  drunkenness  on  the 
part  of  the  husband.®"*  In  such  suit,  the  plaintiff's  ill  conduct, 
which  would  entitle  the  defendant  to  a  like  relief,  is  a  complete 
defence  f"^  but  condonation  is  not  a  bar  to  a  decree  on  the  ground 
of  cruel  treatment.*"' 

b.    Suspension  or  revival  of  decree. 

If  the  libellant's  case  be  established,  the  statute  provides,  that 
the  court  shall  grant  the  wife  a  divorce  from  bed  and  board,  and 
also  allow  her  such  alimony  as  her  husband's  circumstances  will 
admit  of,  so  as  the  same  do  not  exceed  the  third  part  of  the  annual 
profit  or  income  of  his  estate,  or  of  his  occupation  and  labor, 
which  shall  continue,  until  a  reconciliation  shall  take  place,  or  until 
the  husband  shall,  by  his  petition  or  libel,  offer  to  receive  and  co- 
habit with  her  again,  and  to  use  her  as  a  good  husband  ought  to 
do ;  and  in  such  case,  the  court  may  either  suspend  the  sentence  or 
decree,  or,  in  case  of  her  refusal  to  return  and  cohabit,-  under  the 
protection  of  the  court,  discharge  and  annul  the  same,  according 
to  their  discretion;  and  if  he  fail  in  performing  his  said  offers 
and  engagements,  the  former  sentence  or  decree  may  be  revived 
and  enforced,  and  the  arrears  of  the  alimony  ordered  to  be  paid.*"' 

A  divorce  a  mensa  et  thoro  may  be  decreed,  in  the  first  instance, 
where  it  appears  that  the  person  of  the  wife  cannot  be  safe, 
though  the  husband  offers  to  receive  her  ;*"*  an  offer  by  the  hus- 

803  Auld  V.  Auld,  16  L.  I.  317 ;  Whispell  v.  Whispell,  4  Barb.  217. 

804  Mason  v.  Mason,  i  Edw.  Ch.  278.  And  see  Butler  v.  Butler,  i 
Pars.  339.  But  our  supreme  court  will  not  interfere  with  the  decree, 
where  the  evidence  establishes  habitual  intemperance  on  the  part  of  the 
husband.    Johnson  v.  Johnson,  35  L-  I-  7o. 

80s  Palmer  v.  Palmer,  29  How.  Pr,  390. 

806  HolHster  v.  HoUister,  6  Pa.  449 ;  Reynolds  v.  Reynolds,  3  Keyes  368. 

807  Act  of  1817,  §1,  I  Purd.  §34.  P-  1247. 

808  Thompson  v.  Thompson,  2  Dall.  128;  Kinsey  v.  Kinsey,  i  Yeates  78. 
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band,  in  his  answer,  "to  receive  his  wife,  and  treat  her  as  a  good 
husband  ought  to  do,"  will  not  prevent  a  decree;  such  oiifer  can 
only  be  considered  afterwards,  on  the  question  of  suspending  the 
alimony.*"^  The  husband  has  not  an  absolute  right  to  annul  the 
decree  for  alimony  by  such  offer;  it  is  a  matter  in  the  sound  dis- 
cretion of  the  court  f^°  it  is  a  question  for  the  court,  whether  the 
husband's  offer  to  renew  cohabitation,  is  made  in  siijcerity,  and 
with  a  bona  fide  intent  to  perform  his  marital  duty.*^^  An  appeal 
lies  from  a  final  decree,  under  this  act;*^^  and  the  appeal  brings 
up  for  review,  the  order  of  alimony,  with  all  the  evidence.*^'  If 
the  wife  voluntarily  return,  and  cohabit  with  her  husband,  the  de- 
cree is  virtually  suspended  f^*  but  if  the  husband,  by  a  repetition 
of  the  offence,  again  force  the  wife  to  withdraw  from  his  domi- 
cile, the  court  will  decree  the  arrears  of  alimony  to  be  paid  to  her, 
from  the  time  of  such  withdrawal.*^^  If  the  fact  of  marriage  be 
denied,  and  the  husband  is  the  successful  party,  on  a  trial  by  jury, 
is  entitled  to  recover  costs.^^^ 

A  decree  of  divorce  on  the  husband's  application  is  fatally  de- 
fective unless  it  award  alimony  to  the  wife,*^'  but  when  she  has 
released  her  husband  from  liability  "on  account  of  maintenance, 
desertion  or  otherwise,"  she  cannot  be  allowed  permanent  ali- 
mony.^^*  For  the  duty  of  a  husband  to  support  his  wife  is  not 
abated  by  the  proceedings  in  divorce  by  the  wife,  nor  by  the  fact 
that  she  has  a  separate  estate.*^®  But  by  the  act  of  1895,*^° 
amending  the  act  of  1854,  providing  for  a  divorce  for  cruel  and 
barbarous  treatment  or  indignities  to  the  person,  if  the  husband 
shall  apply  therefor,  the  court  may  allow  such  alimony  to  the  wife 
as  her  husband's  circumstances  may  admit  and  the  court  deem 

809  Anon.,  Com.  Pleas,  Lancaster,  27  Dec.  1848.  MS. 

810  Breinig  v.  Breinig,  26  Pa.  163. 

811  McClurg's  Appeal,  66  Pa.  366. 

8x2    Robbarts  v.  Robbarts,  9  S.  &  R.  191. 

813  McClurg's  Appeal,  66  Pa.  366. 

814  Tifiin  V.  Tiffin,  2  Binn.  202. 

815  Nathans  v.  Nathans,  2  Phila.  393. 

816  Brinckle  v.  Brinckle,  6  W.  N.  C.  123.  And  they  may  be  recovered 
from  the  plaintiff  by  execution,  without  first  having  recourse  to  the  pro- 
chei  ami.    Brinckle  v.  Brinckle,  6  W.  N.  C.  205. 

817  Miles  V.  Miles,  76  Pa.  357. 

818  Diffenbaugh  v.  Diffenbaugh,  19  Lane.  L.  Rev.  73. 

819  Seads  V.  Seads,  11  Dist.  689. 

820  Act  June  25,  P.  L.  308,  i  Purd.  §7,  p.  1235. 


Proceedings  in  Divorce.  3401 

just  and  proper.  The  action  of  the  court  in  such  a  case  is  discre- 
tionary and  not  mandatory,*''^  and  the  record  must  show  that  the 
question  of  permanent  alimony  was  considered  by  the  court.'^^ 

A  decree  of  alimony  may  be  modified  and  the  amount  reduced.*^' 
The  order  on  a  divorce  a  mensa  et  thoro  continues  in  force  only 
until  the  reconciliation  of  the  parties;  and  if  the  wife  volun- 
tarily returns  to  cohabitation  and  afterwards  leaves  her  husband 
without  just  cause,  her  right  to  alimony  is  at  an  end,^^*  yet,  not- 
withstanding her  return  if  he  by  renewed  acts  of  cruelty  compels 
his  wife  to  separa,te  from  him,  the  decree  for  alimony  is  not  dis- 
charged.*^^ And  an  agreement  to  support  the  wife  and  live  apart 
would  ordinarily  fix  the  amount  of  alimony,  and  bars  the  wife's 
claims  to  it  so  long  as  the  agreement  is  executed.'^* 

46.    Permanent  alimony,  (aa) 

One-third  of  the  husband's  annual  profits  or  income,  is  the 
maximum  of  alimony.'^^  The  decree  for  alimony,  is  to  be  entered 
upon  the  judgment-docket,  and  is  declared  by  statute  to  be  a  lien 
upon  the  respondent's  real  estate,  until  satisfied,  for  the  full 
amount  that  may  be  due  up  to  the  time  of  such  satisfaction  f^^  the 
real  estate  passes  to  a  purchaser,  incumbered  with  the  charge,  not 
only  for  arrears  due  but  for  those  subsequently  accruing;*^'  but 
an  interlocutory  decree  for  alimony  pendente  Hte,  is  not  within  the 
statute.*^"  If  the  court  be  of  opinion  that  such  lien  is  not  adequate 
security  for  the  payment  of  the  alimony  decreed,  on  proof  that  the 
respondent  is  of  sufficient  estate,  security  may  be  required  for  the 

aa    4  Vale  12308. 

821  Graham  v.  Graham,  14  Dist.  608 ;  Wagner  v.  Wagner,  22  Dist.  641. 

822  Hocking  v.  Hocking,  12  Dist.  82;   Halferty  v.  Halferty,  6  Dist.  613. 

823  Murphy  v.  Murphy,  9  Kulp  183. 

824  TiflSn  V.  Tiffin,  2  Binn.  202. 

82s     Nathans  v.  Nathans,  2  Phila.  393- 

826  Bloom  V.  Bloom,  8  Dist.  563- 

827  McClurg's  Appeal,  66  Pa.  366.  The  wife's  disclaimer  of  alimony, 
on  a  sentence  of  divorce,  is  not  a  perpetual  bar  to  future  applications. 
McKarracher  v.  McKarracher,  3  Yeates  56. 

828  Act  IS  April,  184s,  P.  L.  455,  i  Purd,  §35,  p.  1248. 

829  Melizet  v.  Melizet,  3  Clark  45.  The  aUmony  being  a  lien  upon  the 
real  estate,  the  wife,  as  a  lien-creditor,  may  avoid  a  fraudulent  conveyance, 
by  the  husband,  by  attachment-execution.     Bouslough  v.  Bouslough,  68 

Pa.  495- 

830  Grove's  Appeal,  68  Fa.  I43- 
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due  payment  of  the  alimony  according  to  the  terms  of  the  decree ; 
such  security  may  be  taken,  either  by  bond,  with  sureties,  by  a 
mortgage  on  real  estate,  or  by  a  deposit  of  money,  to  be  invested 
under  an  order  of  the  court.  Where  the  alimony  is  secured  by 
lien  upon  the  defendant's  real  estate,  the  prothonotary  is  required 
by  the  statute,  upon  affidavit  'filed,  that  arrears  of  the  alimony  are 
due  and  unpaid,  to  issue  an  execution  to  the  sheriff  for  the  collec- 
tion thereof,  and  the  courts  may  also  enforce  such  decree  by  at- 
tachment, on  the  return  of  which  they  may  make  such  order, 
either  to  imprison  or  discharge  the  defendant,  as  the  facts  of  the 
case  may  justify.*^^  A  defendant  sentenced  to  imprisonment  for 
non-compliance  with  a  decree  of  alimony,  is  not  entitled  to  a  dis- 
charge under  the  insolvent  laws.*^^  Where  a  divorce  from  bed 
and  board  is  decreed  on  the  ground  of  adultery,  the  court  is  em- 
powered, in  addition  to  alimony,  to  decree  that  there  be  paid  by 
the  husband,  to  the  wife,  the  one-half  of  the  value  of  all  money 
and  property,  of  every  kind  whatsoever,  which  the  husband  may 
have  received  by,  through  or  from  his  wife,  as  her  individual 
money  and  property;  which  amount  the  court  shall  inquire  into 
and  ascertain,  by  proper  proof,  and  at  the  time  of  the  hearing  of 
the  complaint ;  and  which  decree  the  court  may  enforce,  suspend 
or  discharge  and  annul,  in  the  same  manner  as  the  order  for  the 
payment  of  alimony.*'^ 

a.    In  case  of  divorce  for  insanity. 

In  case  of  the  application  of  a  husband  for  divorce  from  an  in- 
sane wife  the  courts  of  common  pleas  are  vested  with  complete 
authority  to  provide  alimony  for  her  support  during  her  natural 
life  by  requiring  the  petitioner  to  file  a  bond,  with  sureties  if  nec- 
essary, in  such  sum  as  the  court  may  direct  before  granting  the  di- 
vorce. "And  if  the  wife  be  the  petitioner,  and  have  sufficient 
means,  the  courts  aforesaid,  or  the  judges  thereof,  may  provide 
for  the  support  of  the  insane  husband  as  in  this  section  required 

831  Act  15  April,  184s,  I  Purd.  §35,  p.  1248.  Arrears  of  alimony,  due  at 
the  death  of  the  wife,  are  not  recoverable  by  her  personal  representatives, 
except  when  they  sue  for  the  use  of  creditors,  whose  debts  the  husband  has 
unjustly  refused  to  pay.  Clark  v.  Clark,  6  W.  '&  S.  85.  And  arrears  of 
alimony  are  not  provable  in  bankruptcy.  Ex  parte  Lachemeyer,  18  Bank. 
Reg.  270. 

832  Heise  v.  Heise,  Cora.  Pleas,  Lancaster  27  Dec,  1848.  MS. 

833  Act  II  April,  1862,  P.  L.  430,  I  Purd.  §37,  p.  1249. 
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for  an  insane  wife ;  provided  the  insane  husband  has  not  sufficient 
estate  in  his  own  right  for  his  support."'** 

47.    Statute  of  limitations  in  divorce  proceedings. 

There  is  no  statutory  limitation  applicable  to  proceedings  in  di- 
vorce, but  long  delay  furnishes  reason  for  insisting  on  strictness 
of  proof.  Thus  a  libel  founded  on  cruel  and  barbarous  treatment 
thirteen  years  before  the  beginning  of  the  action  and  before  an 
agreement  of  separation,  precise  proof  of  the  cause  having  been 
presented,  the  case  was  referred  back  to  the  master  for  the  pur- 
pose of  considering  whether  the  proofs  were  borne  out  by  the 
contents  of  the  alleged  agreement  of  separation.*^^ 

FORM  OF  INDORSEMENT  FOR  UBEL. 

(Indorse  the  libel  thus:) 
No.  100.    March  Term,  1914. 


A.  B.  (By  her  next  friend — if  the  case  be  so) 

V. 

C.  B. 


} 


Libel  in  Divorce  a  v.  m.  (or  a  mensa  et  thoro,  as  the  case  may 
be). 

I/Ct  subpoena  in  divorce  a.  v.  m.  (or  a  mensa  et  thoro)  issue,  re- 
turnable sec.  leg. 

(Here  the  judge  places  his  initials.) 
To  the  within-named  respondent : 

You  are  hereby  notified  and  required,  within  thirty  days  from 
Monday,  the  day  of  next,  A.D.  18    , 

to  cause  an  appearance  to  be  entered  for  you  in  the  Court  of  Com- 
mon Pleas,  No.  ,  of  the  County  of  Philadelphia,  and  an  answer 
to  be  filed  to  the  libel  for  divorce,  of  which  the  within  is  a  copy. 

Note. — ^You  are  hereby  warned  that  if  you  fail  to  enter  an  ap- 
pearance and  file  an  answer  as  above  notified  and  required,  the 
cause  will  proceed  without  you,  and  you  will  be  liable  to  have  a 
decree  of  divorce  fentered  against  you  in  your  absence. 

Attorney  for  Libellant. 

834    Act  April  18,  190S,  P.  L.  211,  5  Purd.  §7,  p.  S40S- 
83s    Yeager  v.  Yeager,  19  Dist.  726.    Delay  in  proceedings  in  an  action 
for  divorce  during  a  period  of  eight  years  does  not  necessarily  amount  to 
an  abandonment  of  the  action,  especially  if  the  cause  of  delay  is  properly 
explained.    Wright  v.  Wright,  20  Dist.  1004. 
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ifORM  OF  libel  for  desertion. 

Between  ")      In  the  Court  of  Common  Pleas,  No. 
I/ibellant  for  the  county  of 

and  "        of  Term,  1914 

Respondent.  No. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  libellant  complains  and  says : 

I.  (a)  That  the  libellant,  ,  and  the  respondent 

were  lawfully  joined  in  marriage  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  at  (here  state  place  of  marriage  par- 

ticularly), and  from  and  after  that  time  they  lived  together  and 
cohabited  as  husband  and  wife  until  the  desertion  of  libellant  by 
the  respondent  as  hereinafter  stated. 

(b)  That  at  the  time  of  said  marriage  the  libellant  and  respond- 
ent were  both  citizens  of  the  State  of  Pennsylvania  and  were  both 
domiciled  in  Philadelphia  in  said  State,  and  they  so  continued  their 
domicile  until  the  desertion  of  libellant  by  respondent  as  herein- 
after charged.  After  their  said  marriage  the  said  libellant  and 
respondent  resided  together  at  ,  in  the  city  of  Philadel- 
phia, in  said  State  of  Pennsylvania,  and  thereafter  at 

in  said  city,  and  that  the  libellant  has  been  a  citizen  and  resident 
of  the  State  of  Pennsylvania  for  one  (i)  whole  year  and  for  many 
years  previous  to  the  filing  of  this  libel. 

(c)  That  the  present  place  of  actual  residence  of  the  libellant 
is  at  ,  in  the  city  of  Philadelphia  and  State  of  Penn- 
sylvania, and  that  the  present  residence  of  the  respondent  is  un- 
known to  the  libellant,  but  believes  and  avers  that  the  said 
respondent  is  at  present  a  resident  of  .  Respondent's 
last  known  residence  was                    ,  and  the  time  at  which 

was  last  known  to  be  there  was  during  the  months  of 

IL  And  the  libellant  avers  that  in  violation  of  respondent's 
marriage  vow  and  of  the  laws  of  this  Commonwealth  the  said 
,   the  respondent,   in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  (here  state  place) ,  wil- 

fully and  maliciously  and  without  a  reasonable  cause  deserted 
libellant  and  absented  from  habitation,  and 

has  continued  in  said  desertion  during  the  term  and  space  of  two 
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(2)  years  and  upward,  to  wit,  from  the  date  of  said  wilful  and 
malicious  desertion,  ,  thence  hitherto.     Wherefore  the 

libellant  prays  that  a  subpoena  may  issue  directed  to  the  said  , 

the  respondent,   commanding  to   appear  before  your 

Honorable  Court  on  to  answer  this  libel  and  com- 

plaint; and  also  that  a  decree  may  be  given  by  your  Honorable 
Court  for  the  divorcing  and  separating  from  the  said 

libellant's  society,  fellowship,  and  company  in  all  time  to  come, 
and  ,  the  said  libellant  from  the  marriage  bond  afore- 

said, as  if  they  had  never  been  married,  or  as  if  ,  the  said 

,  were  naturally  dead. 
(Signature,  and  if  by  a  woman  the  signature  of  her  next  friend.) 


State  oe  Pennsylvania, 
County  of  Philadelphia, 


u 


The  above-named  being  duly  sworn  according 

to  law,  deposes  and  says :   That  the  facts  contained  in  the  above 
libel  are  true  to  the  best  of  knowledge  and  belief ;  and  that 

the  said  complaint  is  not  made  out  of  levity  or  by  collusion  be- 
tween and  the  said  respondent,  for  the  mere  purpose 
of  being  freed  and  separated  from  each  other,  but  in  sincerity  and 
truth  for  the  causes  mentioned  in  the  said  petition  or  libel. 
Sworn  to  and  subscribed  before  me, 

this  day  of  ,  A.D.  1914. 


(Indorse  as  in  preceding  form.) 


'  (Signature  of  Libellant.) 


FORM    OF    LIBEL — abandonment — CRUELTY — PRAYING   DIVORCE    A 
MENSA  AND  ALIMONY. 

(Follow  the  caption  in  preceding  form.) 
To  the  Honorable  the  Judges  of  said  Court : 

The  libellant  complains  and  says : 

I.  (a)  That  the  libellant,  ,  and  respondent, 

were  lawfully  joined  in  marriage  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
at  (here  set  forth  the  place  of  marriage  particularly),  and  from 
and  after  that  time  they  lived  and  cohabited  together  until  the  de- 
sertion and  abandonment  wilfully,  maliciously,  and  knowingly  of 
libellant  by  respondent  and  of  the  family  of  said  respondent  as 
hereinafter  set  forth. 
VOL.  IV — ^28 
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(b)  Follow  the  preceding  form  as  to  residences. 

(c)  Follow  the  preceding  form  as  to  residences. 

II.  And  the  libellant  avers  that  in  violation  of  respondents 
marriage  vow  and  the  laws  of  this  Commonwealth,  the  respon- 
dent, on  the  day  of  ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ,  at  the  county  afore- 
said, did  maliciously  abandon  said  libellant  and  the  family  of  said 
libellant;  and  further,  that  on  the  day  of  ,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  , 
at  the  county  aforesaid,  the  said  respondent  did  by  cruel  and  bar- 
barous treatment  endanger  libellant's  life. 

Wherefore  your  libellant  prays  your  Honorable  Court  that  a 
subpoena  shall  issue  from  said  court  directed  to  the  said  (name 
of  respondent),  commanding  him  to  appear  before  your  Honor- 
able Court  on  (date  or  next  term  of  court)  to  answer  this  libel, 
and  also  that  a  decree  may  be  given  by  your  Honorable  Court 
granting  this  libellant  a  divorce  from  bed  and  board,  and  also 
allowing  such  alimony  as  the  said  respondent's  circumstances  will 
admit  of,  so  the  same  does  not  exceed  the  third  part  of  the  annual 
profit  or  income  of  his  estate  or  of  occupation  and  labor. 

And  the  libellant  as  in  duty  bound  will  ever  pray,  etc. 

(Signature  of  Libellant.) 

Following  the  afifidavit  in 'the  preceding  form. 

Let  indorsement  follow  Ithe  first  form,  changing  the  words 
"Libel  in  Divorce  a  v.  m."  to  "Libel  in  Divorce  a  mensa  et  thoro 
and  alimony." 

FORM  OF  I,IBEl<  FOR  ADULTERY. 

(Use  the  caption  in  the  first  form.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

The  libellant  complains  and  says : 

I.  (a)  That  the  libellant,  ,  and  respondent, 

were  lawfully  joined  in  marriage  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  at  (here  set  forth  the  place  of  marriage  particularly),  and 
from  and  after  that  time  they  lived  and  cohabited  together. 

Though  by  the  laws  of  God,  as  well  by  their  mutual  vows  and 
faith  plighted  to  each  other,  they  were  reciprocally  bound  to  that 
constancy  and  uniform  regard  which  ought  to  be  inseparable  from 


Proceedings  in  Divorce.  3407 

the  marriage  state,  yet  so  it  is,  that  the  said  respondent  hath  com- 
mitted adultery  as  hereinafter  set  forth. 

(b)  Follow  the  form  as  to  residences. 

(c)  Follow  the  form  as  to  residences. 

II.  And  the  libellant  avers  that  in  violation  of  respondent's 
marriage  vow  and  of  the  laws  of  this  Commonwealth,  the  respon- 
dent, on  the  day  of  ,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  ,  at  the  county  afore- 
said, and  on  divers  other  days  and  times  since,  and  at  the  county 
aforesaid,  committed  adultery  with  divers  persons  to  your  libel- 
lant unknown,  and  your  libellant  charges  and  avers  that  since  the 
(above  date)  at  the  county  aforesaid,  the  said  respondent  hath 
given  herself  up  to  adulterous  practices  and  hath  been  living  and 
still  doth  live  a  life  of  prostitution;  the  names  of  the  different 
persons,  however,  with  whom  she  has  had  illicit  intercourse  being 
unknown  to  your  libellant  and  he  being  by  reason  of  his  ignorance 
of  said  names  wholly  unable  to  state  the  same. 
(If  names,  dates,  and  places  known,  set  them  out.) 
Following  the  first  form  as  to  the  prayer  of  libel,  affidavit,  and 
indorsement. 

FORM  OP  LIBEL  FOR  BIGAMY. 

(Follow  the  caption  in  the  form.) 
To  the  Honorable  the  Judges  of  the  said  Court : 
The  libellant  complains  and  says : 

I.  (a)  That  the  libellant,  ,  and  the  respondent, 

were  joined  in  marriage  on  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  at  (here 

state  place  of  marriage  with  particularity),  and  from  and  after 
that  time  they  lived  together  and  cohabited  as  husband  and  wife, 
until  the  discovery  by  your  libellant  that  the  respondent  had  been 
lawfully  joined  in  marriage  with  ,  who  is  still  living,  as 

hereinafter  stated. 

(b)  Follow  paragraph  b  in  the  preceding  form  as  to  residences, 
etc. 

(c)  Follow  paragraph  c  in  the  preceding  form  as  to  residences, 
etc. 

II.  And  the  libellant  avers  that  in  violation  of  the  laws  of  this 
Commonwealth  the  said  respondent  was  lawfully  joined  in  mar- 
riage with  ,  on  the  day  of  ,  in  the  year 
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of  our  Lord  one  thousand  eight  hundred  and  (the  place 

where  the  marriage  was  celebrated),  and  from  that  tmie  until 
shortly  before  the  said  marriage  with  libellant  lived  and  cohabited 
with  the  said  ,  who  is  yet  alive,  and  has  never  been 

divorced  from  the  bonds  of  matrimony  entered  into  with  the  said 
,  but  now  is  the  true  husband  of  the  said 
.  That  the  said  respondent,  in  violation  of  her  said  mar- 
riage vow  made  to  the  said  ,  her  true  and  lawful  hus- 
band, knowingly  entered  into  a  second  marriage  with  your  libel- 
lant on  the  said  day  of  ,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  ,  as  more  particularly 
above  set  forth. 

Follow  the  prayer,  affidavit,  and  indorsement  in  first  form. 

FORM  OP  LIBEI,  FOR  CRUFLTY. 

In  the  Court  of  Common  Pleas,  No.  ,  for  the  County  of  Phila- 
delphia, of  Term,  1914,  No.     . 

Between  ,  by  her  next  friend,  libellant,  and  , 

respondent. 
To  the  Honorable  the  Judges  of  the  said  Court : 

The  libellant  complains  and  says : 

I.  That  the  libellant  and  respondent  were  lawfully  joined  in 
marriage  on  the  day  of  ,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  ,  at  Street,  Phila- 
delphia, in  the  State  of  Pennsylvania,  and  from  and  after  that 
time  they  lived  together  and  cohabited  in  the  relation  of  husband 
and  wife. 

II.  That  at  the  time  said  marriage  was  contracted  the  libellant 
wa-s  a  citizen  of  the  State  of  Pennsylvania  aforesaid,  and  resided 
at  Locust  Street,  Philadelphia,  in  said  state;  and 
the  respondent  was  a  citizen  of  the  State  of  Pennsylvania,  and 
resided  at  Street,  Philadelphia,  in  said  state ;  that  im- 
mediately after  said  marriage  the  said  libellant  and  respondent 
resided  together  at  Street,  Philadelphia,  in  the  State  of 
Pennsylvania,  and  have  since  resided  at  No.  Street, 
Philadelphia,  from               ,  till                   ,  and  at 

,  Pennsylvania  from  ,  till  , 

That  the  present  residence  of  the  libellant  is  at  No. 
Street  in  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
and  that  she  has  been  a  citizen  of  the  State  of  Pennsylvania  and 
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hath  resided  therein  for  the  period  of  one  whole  year  previous  to 
the  filing  of  this  libel ;  and  that  the  present  residence  of  the  re- 
spondent is  ,  Pennsylvania. 

III.  And  the  libellant  avers  that,  in  violation  of  his  marriage 
vow  and  of  the  laws  of  this  Commonwealth,  the  said  , 
the  respondent,  hath  offered  such  indignities  to  the  person  of 
libellant  as  to  render  her  condition  intolerable  and  life  a  burden, 
thereby  compelling  her  to  withdraw  from  his  home  and  family. 

Such  conduct  began  about  one  year  after  their  said  marriage 
as  aforesaid,  and  continued  until  .     During  this  time 

respondent  continually  subjected  libellant  to  gross  indignities, 
treating  her  in  the  presence  of  other  persons  with  a  great  deal  of 
disrespect,  using  insulting,  vile,  indecent-  and  threatening  lan- 
guage, reviling  her  with  oaths  and  profanity,  calling  her  indecent 
and  opprobrious  names,  making  lewd  proposals  to  her  serving- 
woman  in  her  presence  and  hearing,  and  using  personal  violence 
to  her.  His  drunkenness  has  been  continued  and  habitual.  He 
has  ordered  her  from  his  house  frequently,  and  on  the 
day  of  ,  18     ,  he  ordered  her  from  the  house  again  and 

struck  her  in  the  face  with  his  fist. 

By  reason  of  which  treatment  she  has  been  kept  in  bodily  fear 
and  trepidation,  her  condition  rendered  intolerable,  her  life  made 
burdensome,  and  she  has  been  compelled  to  withdraw  from  re- 
spondent's house  and  family. 

IV.  Wherefore  the  libellant  prays  that  a  subpoena  may  issue, 
directed  to  the  said  ,  the  respondent,  commanding  him 
to  appear  before  your  Honorable  Court,  on  Monday,  the 

day  of  next,  A.  D.  ,  to  answer  this  libel  and  com- 

plaint; and  also  that  a  decree  may  be  made  by  your  Honorable 
Court  divorcing  her,  the  said  libellant,  from  the  bonds  of  matri- 
mony between  her  and  the  said  respondent. 

(Signatures  of  Libellant  and  of  next  friend.) 


State  of  Pennsylvania, 
County  op  Philadelphia, 


lA,      I 


The  above-named  ,  being  duly  sworn  according  to 

law,  says  that  the  statements  contained  in  the  above  libel  are.  true 
to  the  best  of  her  knowledge,  information,  and  belief;  and  that 
the  said  complaint  is  not  made  out  of  levity,  or  by  collusion  be- 
tween her  and  the  said  respondent  for  the  mere  pur- 
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pose  of  being  freed  and  separated  from  each  other,  but  in  sin- 
cerity and  truth,  for  the  causes  mentioned  in  the  said  libel. 

(Signature  of  Libellant.) 
Sworn  to  and  subscribed  before ' 

me,  the  day 

of 

(Indorse  as  in  first  form.) 

PRECIPE  FOR  ORDER  OF  PUBLICATION. 

A.  >| 

V.     y  Court.  Term,        .    No.     . 

B.  J 

Sir: 
Issue  order  of  publication  in  the  above  case.  C.  D., 

Libellant's  Attorney. 
(Date.) 
To  the  Prothonotary  of  the  Court  of  Common  Pleas 
of  the  county  of 
The  act  of  1815  directs  that  the  sheriff  shall  publish  this  "in  one 
or  more  newspapers  printed  within  or  nearest  to  the  said  county, 
for  four  weeks  successively  prior  to  the  first  day  of  the  next 
term,"  etc. 
§889. 

form  of  order  of  PUBLICATION. 

County  of  Philadelphia,  jj.  [seal] 

The  Commonwealth  of  Pennsylvania  to  the   Sheriff  of  the 
County  of  Philadelphia,  greeting : 

We  command  you  that  by  publication,  once  a  week  for  four  full 
weeks  successively,  in  the  Legal  Intelligencer  and  two  daily  news- 
papers of  large  circulation  published  in  your  bailiwick,  you  notify 
,  late  of  your  county,  to  be  and  appear  in  our  Court 
of  Common  Pleas,  No.  ,  for  the  County  of  Philadelphia,  on  the 
first  Monday  of  next,  then  and  there  to  show  cause,  if  any 

has,  why  should  not  be  divorced  from  the  bonds 

of  matrimony  entered  into  with  ,  according  to  the  prayer 

of  petition  or  libel  filed  in  said  court.  And  have  you  then  there 
this  order,  and  make  your  return  how  you  have  executed  the  same. 
Witness  the  Honorable  ,  president  of  our  said  court,  at 

Philadelphia,  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety-one. 

Prothonotary. 
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return  to  order  oe  publication. 

The  sheriff  inserts  the  advertisements  and  makes  his  return  to 
the  order : 

I\iblished  as  within  commanded  the  notice  whereof  the  follow- 
ing is  a  true  copy  (here  insert  copy  of  advertisement)  in  two  daily 
newspapers  of  large  circulation  in  the  city  of  Philadelphia,  to  wit, 
and  ,  also  in  the  lyCgal  Intelligencer,  published 

in  said  city,  once  a  week  for  four  full  weeks  successively.    Non 
est  inventus  as  to  defendant. 

So  answers 

Sheriff, 
on  oath  says  that  he  is  a  deputy  sheriff  of  the  County  of 
Philadelphia,  and  that  the  above  return  is  true. 
Sworn  to  and  subscribed  before  ) 
me,  j 

MOTION   IN   CASE  OE  NON-APPEARANCE. 

If  no  appearance  be  entered  within  the  time  required,  the  libel- 
lant  can  proceed  ex  parte.  The  manner  of  doing  this  is  prescibed 
in  Philadelphia  by  the  rule  of  court.  A  motion  is  made  in  the  fol- 
lowing form : 

In  the  Court  of  Common  Pleas  of  the  County 
of  of  Term,  1914.    No.    . 

,  1 89 1,  the  libellant's  attorney  moves  the 
court  to  appoint  a  master  in  the  above  case,  the  defendant  not 
having  appeared,  as  required  by  law. 

This  motion  might  be  made  by  the  libellant  or  the  defendant  if 
the  case  had  proceeded  to  the  filing  of  an  answer,  and  neither 
party  had  demanded  an  issue.    In  that  case  it  would  read : 

And  now  ,  1914,  an  answer  having  been  filed,  and 

neither  party  having  demanded  a  jury  trial,  the  moves 

the  court  to  appoint  a  master. 

If  there  be  an  appearance,  notice  should  be  given  to  the  oppo- 
site counsel  of  the  motion,  and  that  it  will  be  called  on,  the  day 
named. 

If  the  party  moving  is  entitled  to  the  appointment,  it  follows 
as  a  matter  of  course,  and  the  court  names  some  person  as  master, 
thus: 
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And  now  ,  1914,  Esq.,  is  appointed  master  in 

the  above  case. 

RULE  TO  ANSWER. 

A.  B      "^ 

I  In  the  Court  of  Common  Pleas,  of 

J''^        I  County,  Term,  191 4.     No.    . 

To  the  Prothonotary  of  said  Court : 

Sir  :  Enter  rule  on  respondent  to  demur,  or  answer  sec.  reg. 

(Signature  of  lyibellant's  Attorney.) 
(Date.) 


C.  P.  No.    ,  Term,  1914. 


(Name  of  Counsel.) 
(Date.) 
notice  of  rule  to  answer. 

Common  Pleas  of  County,  Term, 

1914.    No.     . 

,  Esq., 

Attorney  for  Respondent. 
Dear  Sir  :  Please  notice  a  rule  in  the  above  case  on  respondent 
to  demur,  or  answer  sec.  reg. 

Very  respectfully  yours, 

(Signature  of  Libellant's  Attorney.) 
(Date.) 

FORM  OE  RULE  FOR  PARTICULARS. 

In  the  Court  of  Common  Pleas  of 
County,  Term,  19 14.    No.    . 

,  1914,  the  respondent  enters  a  rule  on  li- 
bellant  to  furnish  a  bill  of  particulars  within  thirty  days  after 
service  of  notice,  or  non  pros.  sec.  leg. 

E.  F., 
Respondent's  Attorney. 
(Date.) 
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eorm  for  bill  oe  particulars. 

A.  B.  by  her  next  friend  E.  F."^  r^  t,  -kt  t        ta 

,        I  C.  P.  No.  I.    June  Term, 

p  ■  I  No.     .    In  Divorce. 

BILL  OE  PARTICULARS. 

Libellant  applies  for  a  divorce  on  the  ground  that  the  respond- 
ent has  offered  such  indignities  to  her  person  as  to  render 
her  condition  intolerable  and  life  a  burden,  thereby  compelling  her 
to  withdraw  from  his  home  and  family. 

Such  conduct  began  about  the  end  of  the  year  ,  and 

continued  until  .    During  this  time  respondent  continu- 

ally subjected  libellant  to  gross  indignities,  treating  her  in  the  pres- 
ence of  other  persons  with  great  disrespect,  using  insulting,  vile, 
indecent,  and  threatening  language,  reviling  her  with  oaths  and 
profanity,  calling  her  indecent  and  opprobrious  names,  making 
lewd  proposals  to  her  serving-woman  in  her  presence  and  hearing, 
and  using  personal  violence  to  her.  His  drunkenness  has  been 
continued  and  habitual.  He  has  ordered  her  from  his  home  fre- 
quently, and  on  the  day  of  ,  he  ordered  her  from 
his  house  again,  and  struck  her  in  the  face  with  his  fist  and  at- 
tempted to  shoot                 ,  a  servant,  who  came  to  her  assistance. 

(Signature  of  Counsel.) 
Attorney  for  Libellant. 

FORM  OE  AFFIDAVIT  FOR  ALIMONY  AND  COUNSEL  FEES. 

Common  Pleas,  Term,  1914.         No.     . 


C.  B.,  having  been  duly  sworn  according  to  law,  doth  depose 
and  say  that  she  is  the  wife  of  the  libellant  above  named  and  the 
respondent  in  this  case,  and  that  she  has  a  just,  true,  and  full  de- 
fence to  the  same.  That  she  has  never  given  herself  up  to  adulter- 
ous practises,  as  the  said  libellant  has  in  his  said  libel  alleged,  nor 
has  she  ever  committed  adultery.  Deponent  further  saith  that  she 
is  by  reason  of  the  conduct  of  libellant  in  poor  and  destitute  cir- 
cumstances, and  that  she  will  be  compelled,  on  account  of  her  sit- 
uation, to  lay  out  large  sums  of  money  in  defending  this  suit,  in 
procuring  her  counsel  and  securing  her  testimony.    That  libellant 
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is  worth  (here  state  libellant's  circumstances).  And  she  there- 
fore prays  your  honors  to  make  such  order  for  the  payment  of  a 
sum  to  her  by  the  Hbellant  as  will  support  and  maintain  her  prop- 
erly pending  these  proceedings  and  allow  her  to  pay  her  counsel 
and  defend  herself  from  the  said  suit. 
Sworn  to  and  subscribed  before  me, ") 
this  day  of        ,  A.  D.  i8    .  j 

(Signature  of  Respondent.) 
Indorse  this : 
A.B.     ^ 

V.         Y   Common  Pleas,  Term,  1914.     No.     . 

C.B.     J 

AFlflDAVIT   OP   RESPONDENT. 

And  now  ,  1890,  on  motion  of  E.  F.,  respondent's  at- 

torney, the  court  grant  a  rule  on  Hbellant  to  show  cause  why  an 
order  should  not  be  made  for  alimony  pendente  lite  and  for  coun- 
sel fees.    Rule  returnable 

EORM  OF  ANSWER  TO  RULE  FOR  ALIMONY  AND  COUNSEL  FEES. 

A.B.     ^ 

V.         vCommon  Pleas,  Term,  1914.    No.     . 

C.B.      J 
A.  B.,  the  Hbellant,  in  answer  to  the  rule  granted  in  this  case, 
to  show  cause  why  an  order  should  not  be  made  for  payment  of 
alimony  pendente  lite  and  for  counsel  fees,  saith : 

1.  That  he  is  prepared  to  prove  the  charges  in  his  said  libel  con- 
tained. 

2.  That  it  is  not  true  as  in  respondent's  affidavit  stated  that  re- 
spondent is  poor  or  destitute ;  on  the  contrary,  the  truth  is  (here 
set  out  the  facts  as  they  may  be,  for  example,  that  respondent  has 
been  for  some  time  past  and  now  is  the  owner  of  the  premises 

,  that  she  is  receiving  a  rent  therefrom  of  at  least  $ 
per  annum,  or  that  respondent  has  received  from  Hbellant  the  fol- 
lowing sums,  etc.). 

It  may  be  that  the  Hbellant  can  add : 

3.  The  respondent  has  been  since  and  now  is  living  with  an- 
other man,  who  supports  her. 

State  all  facts  which  constitute  an  answer. 

(Signature  of  Libellant.) 
Sworn  to  and  subscribed  before  me, 
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form  oe  rule  to  take  depositions. 

In  the  Court  of  Comman  Pleas  of 

County,  Term,  1914.    No.     . 

,  on  motion  of  ,  attorney  for 

,  the  court  grant  a  rule  to  take  depositions,  sur  rule  for 
alimony  and  counsel  fees,  on  behalf  of  ,  before  any  alder- 

man, justice  of  the  peace,  or  notary  (sometimes  commissioner  is 
added),  on  ,  notice  to 

FORM  OF  PETITION  FOR  ATTACHMENT. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  for 

the  County  of  : 

The  petition  of .  ,  wife  of  ,  of  the  county 

aforesaid,  respectfully  showeth : 

That  she  filed  in  this  Honorable  Court,  on  the  day  of 

A.  D.  18    ,  a  petition  praying  that  the  be  ordered 

to  pay  your  petitioner  alimony  pendente  lite  and  her  counsel  fees. 

And  your  petitioner  further  showeth  that  this  Honorable  Court 
did,  on  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  order  and  decree  that  the 

said  should  pay  to  your  petitioner  the  sum  of  dol- 

lars for  each  and  every  week  from  the  day  of  , 

in  the  year  aforesaid,  and  so  continue  to  pay  said  sum  for  each 
and  every  week  thereafter  until  otherwise  decreed  by  this  Honor- 
able Court,  and  that  he  should  also  pay  the  sum  of  dollars 
for  counsel  fees. 

And  your  petitioner  further  showeth  that  said  has  not 

paid  to  your  petitioner  the  sum  of  dollars  for  each  and 

every  week  since  the  day  of  aforesaid,  but  owes,  and 

is  indebted  to  your  petitioner  in  the  sum  of  dollars,  being 

in  arrear  to  said  amount  of  the  alimony  allowed  as  aforesaid,  on 
the  day  of  ,  A.  D.,  18     ,  and  that  he  has  not  paid  said 

counsel  fees,  thereby  holding  the  order  of  ,this  Honorable  Court 
in  contempt. 

Your  petitioner  therefore  prays  that  an  attachment  may  issue 
out  of  this  Honorable  Court  to  compel  obedience  to  said  order  and 
decree.    And  your  petitioner  will  ever  pray,  etc. 

(Signature  of  Petitioner.) 
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,  being  duly  according  to  law,  doth  depose 

and  say  that  the  facts  set  forth  in  the  above  petition  are  true. 

(Signature  of  Petitioner.)  , 
and  subscribed  before  me ; 
this        day  of        ,  A.  D.  1914. 
Indorsement : 
No.    .   Term,  18    . 
A.  B.     ^ 

V.         Y     C.  P. 
C.B.     J 

Petition  of  for  Attachment. 

(Name  of  Attorney.) 

Pro  Petitioner. 
1890,  March  .     Petition  filed  and  the  court  grant  a  rule 

on  to  show  cause  why  an  attachment  should  not  issue  against 

him  to  enforce  the  order  made  by  the  court  ,  A.  D.  18    . 

Rule  returnable 

FORM  OF  ANSWER  DENYING  THE  MARRIAGE. 

The  answer  of  ,  respondent,  to  the  libel  of 

,  libellant,  as  amended  by  amendment  thereto,  filed  on 
the  twelfth  day  of  March  A.  D.  1914. 

This  respondent,  saving  and  reserving  to  himself  all  and  all 
manner  of  benefit  and  advantage  of  exception  to  the  many  un- 
truths, uncertainties,  and  imperfections  in  the  said  amended  libel 
,and  the  said  amendments  contained,  for  answer  thereto,  or  to  so 
much  thereof  as  this  respondent  is  advised  is  necessary  or  mate- 
rial for  him  to  make  answer,  thereto,  answereth  and  saith :  ( i ) 
That  it  is  not  true  as  in  said  amendment  to  libel  alleged,  that  in 
the  month  of  January,  A.  D.  1857,  a  marriage  was  contracted  and 
celebrated  between  the  said  libellant  and  this  respondent,  and  this 
respondent  avers  that  no  such  marriage  was  contracted  and  cele- 
brated, as  falsely  therein  alleged,  and  that  the  said  libellant  is 
not  his  wife.  (2)  And  this  respondent,  further  answering,  says 
that  it  is  not  true  that  from  and  after  the  last-mentioned  date  until 
the  date  of  the  pretended  grievances  as  in  said  amended  libel  men- 
tioned, he  lived  and  cohabited  with  the  said  libellant  as  his  wife; 
and  he  denies  that  she  was  so  known  and  reputed  by  all  of  the 
said  libellant's  or  this  respondent's  neighbors  and  acquaintances. 
(3)  And  this  respondent,  further  answering,  says  that  the  pre- 
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tended  narrative  in  said  amended  libel  contained,  as  far  as  the 
libellant  seeks  thereby  to  establish  the  existence  of  a  marriage 
between  herself  and  the  respondent,  is  wholly  untrue ;  but,  inas- 
much as  the  said  libellant  is  not  this  respondent's  wife,  he  is  ad- 
vised that  it  is  not  necessary  or  material  for  him  to  make  a  par- 
ticular and  detailed  answer  thereto;  and  further  answering,  he 
says  that  inasmuch  as  the  said  libellant  is  not  his  wife,  he  could 
not  and  did  not  desert  her.  All  which  matters  and  things  this  re- 
spondent is  ready  to  aver,  maintain,  and  prove  as  this  Honorable 
Court  may  direct,  and  prays  to  be  hence  dismissed  with  costs. 

(Signature  of  Respondent.) 
on  oath  says  that  the  facts  set  forth  in  the  above 
answer  are  true  and  correct. 
Sworn  to  and  subscribed  before  T 
me,  1914,  j 

FORM  OF  ANSWER  (by  wife  DENYING  DESERTIOn). 

In  the  Court  of  Common  Pleas,  for  the  County  of 
To  the  Honorable  the  Judges  of  the  said  Court : 

The  answer  of  to  the  libel  of  ,  No.     ,        Term, 

18     . 

This  respondent,  saving  to  herself  all  manner  of  benefit  and 
advantage  of  exception  to  the  manifold  untruths,  uncertainties, 
and  imperfections  in  the  libel  contained,  for  answer  thereto,  or 
to  so  much  thereof  as  this  respondent  is  advised  it  is  in  any  man- 
ner material  for  her  to  make  answer  to,  answers  and  says : 

I.   (a)  That  true  it  is  that  the  said  (name  of  libellant)  was 
lawfully  joined  in  marriage  with  the  respondent  on  the 
day  "      ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  ,  at  ,  and  that  from  and  after  that  time 

they  lived  together  and  cohabited  as  husband  and  wife.  Yet  this 
respondent  doth  expressly  deny  the  charge  of  having  maliciously 
and  wilfully  deserted  and  absented  herself  from  the  said  , 

as  is  stated  in  the  libel  of  the  said  .    But  this  respondent 

doth  aver  that  she  at  all  times  has  been  ready  and  willing  to  dis- 
charge all  her  marital  duties  with  love  and  tenderness  and  con- 
tinues so  at  this  time. 

(b)  The  respondent  admits  the  allegations  contained  in  para- 
graph b  of  the  libel.    (This  is  when  the  residences,  etc.,  have  been 
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truly  set  out.  If  the  libel  be  not  correct,  the  answer  should  state 
the  truth.) 

(c)  The  respondent  admits  the  allegations  contained  in  para- 
graph c  of  the  libel.  (The  same  remark  applies  here  as  noted 
above.) 

II.  The  respondent  further  avers  from  the  date  of  the  marriage 
this  respondent  was  compelled  to  remain  at  the  home  of  her  par- 
ents and  was  supported  entirely  by  them,  the  said  libellant  never 
paying  one  cent  toward  the  support  and  maintainance  of  re- 
spondent. That  finding  she  could  obtain  from  him  no  support 
she  was  compelled  on  the  day  of  ,  A.  D.  i8     ,  to 

apply  to  the  Guardians  of  the  Poor,  who  issued  a  warrant  for  his 
arrest ;  that  he  then  wanted  this  respondent  to  accompany  him  to 
the  home  of  his  mother,  where  he  resided.  To  this  she  assented, 
and  on  the  day  of  ,  A.  D.  i8     ,  went  to  live  with 

him. 

That  the  mother  of  the  libellant  immediately  commenced  to 
treat  respondent  with  rudeness,  and  insulted  her  time  and  time 
again.  When  respondent  appealed  to  libellant  to  save  her  from  in- 
sult his  reply  was  that  she  might  expect  to  be  insulted  as  long  as 
she  remained  in  the  house. 

Finding  this  would  not  drive  respondent  away,  the  libellant  re- 
fused even  to  speak  to  her,  passing  her  by  at  all  times  without  the 
least  notice,  though  she  was  unconscious  of  having  even  in  the 
slightest  particular  offended  him. 

Finally,  by  the  cruelty  of  libellant,  this  respondent  was  com- 
pelled to  return  to  the  home  of  her  parents,  where  she  still  resides. 
On  the  day  of  ,  A.  D.  i8    ,  the  libellant,  making 

no  provision  for  her  support,  this  respondent  applied  to  the  Guar- 
dians of  the  Poor,  a  prosecution  was  commenced  against  him, 
which  was  settled  by  the  libellant  giving  a  bond  to  the  city  of 
Philadelphia  conditioned  for  her  support  and  maintenance. 

All  of  which  this  respondent  is  willing  to  maintain,  and  she 
prays  that  this  many  be  inquired  of  by  the  county,  etc. 

(Signature  of  Respondent.) 
,  the  above-named  respondent,  being  duly 
according  to  law,  deposes  and  says  the  facts  set  forth  in  the  fore- 
going answer  are  true. 

and  subscribied  before  me,  I 
this  day  of       _,  A.  D.  i8    .}  (Signature  of  Respondent.) 
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Indorsement : 
No.  Term,  18    . 

A.  B.     "^ 

V.        k    C.  P. 
C.B.     J 

Answer. 

Attorney  Pro  Respondent. 

ORDER  FOR  APPOINTMENT  OF  MASTER. 

A.  B.     "^ 

I         In  the  Court  of  Common  Pleas,  of 

p  -^        I  County,  of  Term,  1914.    No.    . 

And  now,  ,  1914,  it  appearing  to  the  court  (here  recite 

from  the  record  that  the  original  and  alias  subpoenas  have  been 
duly  returned  non  est  inventus,  that  the  order  of  publication  has 
been  duly  obeyed,  and  that  the  defendant  has  not  appeared  as  re- 
quired by  law,  or  that  defendant  is  in  default  for  not  filing  an 
answer  sec.  reg.,  or  that  an  answer  an  replication  have  been  filed, 
that  neither  party  has  demanded  a  jury  trial),  the  case  is  on  mo- 
tion of  ,  attorney  for  the  ,  referred  to  , 
Esq.,  as  master,  to  take  testimony  and  to  report  sec.  reg.  et  sec.  leg. 

FORM  OF  NOTICE  WHERE  PROCEEDING  IS  EX  PARTE. 

A  B     "^ 

I         In  the  Court  of  Common  Pleas  of 

_  '         1  County,  of  Term,  1914.    No.     . 

To  ,  the  respondent  above-named : 

Please  take  notice  that  an  application  for  a  divorce  has  been 
made  in  the  above  case,  upon  the  allegation  that  you  (recite  the 
libel,  as,  have  wilfully  and  maliciously  deserted  the  libellant  and 
absented  yourself   from  habitation  without  a   reasonable 

cause  for  and  during  the  term  and  space  of  two  years,  or  that  you 
have  committed  adultery,  etc.,  as  the  case  may  be).  By  reason 
of  your  default  in  not  (entering  an  appearance,  or,  in  not  filing 
an  answer),  the  case  has  been  referred  to  me  as  master.  I  have 
fixed  the  day  of  ,   19 14,  at  o'clock 

m.,  as  the  time  and  my  office,  No.  Street,  in  the  city 

of  Philadelphia,  as  the  place  for  taking  testimony  in  the  cause, 
when  and  where  you  may  attend. 

(Name  of  Master.) 
(Address.) 
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form  oe  petition  by  a  husband  to  annul  decree  oe  divorce 
from  bed  and  board. 

(State  the  names  of  the  parties,  court,  term,  No.,  etc.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

The  petition  of  ,  the  above-named  respondent,  respect- 

fully showeth : 

That  he  is  informed  that  on  ,  the  day  of  ,  in 

the  "year  of  our  Lord  one  thousand  nine  hundred  and  ,  this 

Honorable  Court  made  a  sentence  or  decree  conformably  to  the 
prayer  of  the  libellant  above  named,  that  your  petitioner  and  the 
said  libellant  should  be,  and  they  accordingly  were,  divorced  from 
bed  and  board. 

Your  petitioner  does  not  deem  it  proper  for  him,  at  this  stage  of 
the  proceeding,  to  deny  the  allegations  contained  in  the  libel,  nor 
to  dispute  the  justice  of  the  sentence  pronounced  my  this  Honor- 
able Court,  grounded  upon  the  ex  parte  evidence  produced  to 
them ;  he  is  informed  and  advised  that  the  said  sentence  is  abso- 
lute, and  precludes  contradiction  on  matters  of  fact. 

Your  petitioner  is  well  convinced  that  he  and  the  libellant  can 
live  happily  together  hereafter,  and  that  their  doing  so  will  be 
essential  to  the  comfort,  education,  and  morals  of  their  young 
children,  and  he  anxiously  avails  himself  of  an  indulgent  pro- 
vision of  the  law,  and  now  offers  to  this  Honorable  Court  to  re- 
ceive and  cohabit  with  the  said  libellant  again,  and  to  use  her  as 
a  good  husband  ought  to  do. 

Your  petitioner,  therefore  prays  this  Honorable  Court  to  sus- 
pend the  aforesaid  decree,  and  that  in  case  the  said  libellant  re- 
fuses to  return  and  cohabit  with  your  petitioner  under  the  pro- 
tection of  this  court,  your  Honors  may  discharge  and  annul  the 
aforesaid  sentence  or  decree. 

And  for  the  faithful  performance  of  this  offer  and  engagement 
on  his  part  your  petitioner  will,  if  necessary,  give  to  this  Honor- 
able Court  such  security  as  in  their  discretion  they  may  consider 
the  case  to  require. 

(Attach  usual  affidavit.) 
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I.    Who  are  lunatics  and  habitual  drunkard5.(a) 

Idiots  and  lunatics  are  the  peculiar  subjects  of  the  protection  of 
the  law;  owing  to  the  infirmities  of  human  nature,  and  of  acci- 
dents to  which  all  men  are  subject,  the  law  has  wisely  provided 
for  the  protection  of  those  who  are  unable  to  take  care  of  them- 
selves. The  statute  of  17  Edw.  II.,  c.  10,  committed  to  the  king 
the  care  of  the  persons  and  estates  of  idiots  and  lunatics ;  and  all 
the  cases  agree  that  this  was  not  the  introduction  of  a  new  right, 
but  only  a  regulation  of  one  previously  existing  in  the  crown. ^  It 
extends  not  only  to  idiots  and  lunatics,  but  to  all  persons  who  have 
lost  their  intellects  and  become  non  compos  mentis,  or  incompetent 
to  take  care  of  themselves.^  The  term  non  compos  mentis  is  a 
generic  one,  and  includes  all  the  species  of  madness,  whether  ris- 
ing from  idiocy,  sickness  or  lunacy  f  and  this  definition  has  been 
adopted  by  our  statute,  which  provides  that  the  word  "lunatic," 
as  used  therein,  shall  be  construed  to  mean  and  include  every  per- 
son of  unsound  mind,  whether  he  may  have  been  such  from  his 
nativity,  as  idiots,  or  have  become  such  from  any  cause  whatever.* 
And  the  same  protection  is  extended  by  the  statute  to  habitual 

a  6  Vale  16285. 

1  Ex  parte  Barker,  2  Johns.  Ch.  237. 

2  Ibid. 

3  Co.  Litt.  246  b.    See  Ex  parte  Collins,  18  N.  J.  Eq.  253. 

4  Act  13  June,  1836,  §67,  P.  L.  60s,  2  Purd.  §17,  p.  2392. 
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drunkards,  who,  by  reason  of  their  own  vicious  habits,  have  be- 
come incapable  of  managing  their  affairs."  To  constitute  one  an 
habitual  drunkard,  however,  occasional  acts  of  drunkenness  are 
not  enough ;  there  must  be  a  fixed  habit  ;*  but,  if  a  person,  for 
any  considerable  part  of  his  time,  be  intoxicated  to  such  a  degree 
as  to  deprive  him  of  his  ordinary  reasoning  faculties,  he  is  prima 
facie  incapable  of  managing  his  affairs.' 

One  who  is  a  congenital  imbecile,  but  has  shown  enough  capac- 
ity to  make  his  living  prudently,  is  not  a  lunatic  within  the  act  of 
1836;'  but  if  one  is  incapable  of  managing  his  affairs,  or  is  subject 
to  delusions  which  render  him  unable  to  conduct  himself  with 
safety  to  himself  or  others,  he  is  properly  found  insane.* 

2.    Jurisdiction. (b) 

The  act  of  1836  provides,  that  the  several  courts  of  common 
pleas  shall  have  power  to  issue  a  commission,  in  the  nature  of  a 
writ  de  lunatico  inquirendo,  to  inquire  into  the  lunacy  or  habitual 
drunkenness  of  any  person,  being  within  the  commonwealth,  or 
having  real  or  personal  estate  therein  ;*"  which  jurisdiction  shall 
be  exercised  as  follows : — 

I.  If  any  person  alleged  to  be  a  lunatic  or  habitual  drunkard, 
shall  reside  within  the  commonwealth,  such  commission 
shall  be  issued  by  the  court  of  the  county  in  which  he  shall 
reside,  and  shall  be  executed  therein  ;^^  if,  however,  an  al- 
leged lunatic  shall  be  under  restraint,  in  any  place  within 
this  commonwealth,  out  of  the  county  of  his  residence,  and 
it  shall  be  made  to  appear,  to  the  satisfaction  of  the  court 

b    6  Vale  16275. 

5  Ibid.,  §1,  P.  L.  592,  2  Purd.  §1,  p.  2387. 

6  Ludwick  v.  Commonwealth,  18  Pa.  172;  Commonwealth  v.  Mc- 
Ginnis,  3  Pitts.  445. 

7  Ex  parte  Tracy,  i  Paige  (N.  Y.)  580.  It  is  said,  that  a  person  of 
unsound  mind  cannot  commit  an  act  of  bankruptcy.  Ex  parte  Marvin,  i 
Dill.  178 ;  Ex  parte  Weilzel,  7  Biss.  289. 

8  Smith's  Case,  12  Super.  Ct.  649,  affg.  23  C.  C.  487. 

9  McElro^s  Case,  6  W.  &  S.  451 ;  Commonwealth  v.  Schneider,  59  Pa. 
328;  In  re  Cope,  7  C.  C.  406;  Commonwealth  v.  Meredith,  17  Phila.  90; 
Commonwealth  v.  Haskell,  2  Brewst.  491. 

10  Act  13  June,  1836,  §1,  P.  L.  592,  2  Purd.  §2,  p.  2387. 

11  That  the  alleged  lunatic  voted  in  a  particular  county,  is  sufficient 
evidence  of  residence,  to  found  the  jurisdiction.  Commonwealth  v.  Emer- 
son, I  Pears.  204. 
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of  such  county,  that  such  person  cannot  conveniently  be 
removed  to  the  place  of  his  residence,  such  commission 
may  be  executed  in  the  county  where  such  person  may  be 
so  restrained. 
II.  If  such  alleged  lunatic  or  habitual  drunkard  shall  not  have 
any  residence  within  this  commonwealth,  such  commission 
may  be  issued  by  the  court  of  the  county  in  which  he  may 
be,  and  shall  be  executed  therein. 
III.  If  any  inhabitant  of  this  commonwealth  shall  be  absent 
therefrom,  such  commission  may  be  issued  by  the  court  of 
the  county  in  which  his  last  place  of  residence  was,  or  in 
which  he  may  have  any  real  estate,  and  shall  be  executed 
therein.^^ 
Where  an  alleged  lunatic  is  confined  in  a  state  hospital  for  the 
insane,  proceedings  may  be  brought  in  the  county  in  which  the 
hospital  is  situated,  or  in  the  county  of  the  residence  of  the  luna- 
tic.^^     There  must  be  one  whole  year's  residence  in  the  county  by 
the  alleged  lunatic  to  give  jurisdiction  to  the  common  pleas.^* 

3.    The  petition,  (c) 

The  statute  provides,  that  no  commission  shall  be  issued,  except 
upon  the  application  of  a  relation  by  blood  or  marriage  of  the  per- 
son named,  or  of  a  person  interested  in  his  estate ;  nor  unless  such 
application  be  accompanied  by  affidavits  of  the  truth  of  the  facts 
therein  stated.^^  Under  this  act,  a  wife  may  institute  proceedings 
against  her  husband  as  an  habitual  drunkard.^^  Though  the  stat- 
ute is  express,  that  no  commission  shall  issue,  unless  the  applica- 
tion be  supported  by  affidavits,  it  was  held,  in  one  case,  that  the  de- 
fect was  waived,  by  going  into  a  hearing  on  the  merits  ;^^  though 
it  is  difficult  to  perceive  how  a  man  found  by  the  inquest  to  be  a 


c    6  Vale  16281. 

12  The  court  out  of  which  the  commission  issues,  acquires  exclusive 
jurisdiction  of  the  case;  an  irregularity  in  the  proceedings  will  not  justify 
the  presentation  of  a  petition,  in  a  court  of  co-ordinate  jurisdiction.  Ex 
parte  O'Brien,  i  Ash.  82. 

13  Brook's  Estate,  24  Super.  Ct.  430. 

14  Pringle  v.  Second  Nat.  Bank,  10  Dist.  674. 

15  Act  of  1836,  §4,  2  Purd.  §4,  p.  2389. 

16  Ex  parte  Smith,  17  L.  I.  332. 

17  Ex  parte  Lincoln,  I  Brewst.  392.  And  see  Ex  parte  Dey,  9  N.  J.  Eq. 
i8i. 
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lunatic,  could  be  affected  by  a  waiver.^*  If  the  alleged  lunatic  or 
habitual  drunkard  have  no  relative  by  blood  or  marriage,  residing 
within  the  commonwealth,  then  the  application  may  be  made  by 
any  disinterested  person  of  the  same  township,  ward  or  borough 
in  which  the  supposed  lunatic  or  habitual  drunkard  resides.^'  A 
second  commission  cannot  be  issued  upon  the  original  petition, 
when  the  proceedings  under  the  first  are  set  aside.^" 

The  act  of  1836  prescribes  who  may  make  the  application,  per- 
sons related  by  blood  or  marriage  with  the  respondent.  Relatives 
by  marriage  include  in  a  legal  sense  only  those  who  would  be  en- 
titled to  share  in  such  person's  estate  under  the  statute  of  distribu- 
tions.^^ One  therefore  whose  only  relationship  to  a  woman  is 
that  his  deceased  wife  was  her  cousin  is  not  her  relation  by  mar- 
riage entitling  him  to  petition  for  a  commission  to  inquire  into  her 
alleged  lunacy.^^  Nor  has  the  common  pleas  power,  at  the  in- 
stance of  a  third  party,  to  institute  a  summary  inquiry  into  the 
sanity  of  a  party  to  a  pending  suit  f^  nor  can  proceedings  be  in- 
stituted on  a  petition  of  a  poor  district  without  proof  that  the  rel- 
atives, by  blood  or  marriage  of  the  alleged  lunatic,  declined  or  re- 
fused to  make  the  petition.^*  A  wife  however  may  initiate  the 
proceedings  against  her  husband  as  a  perpetual  drunkard,^^  also  a 
sister  of  the  alleged  lunatic.^® 

The  act  also  requires  as  a  prerequisite  to  the  issue  of  the  writ 

18  In  Ex  parte  Whitenack,  3  N.  J.  Eq.  254,  the  master  said:  "In  or- 
dinary cases,  an  appearance  cures  a  defective  service  of  notice;  and  it  is 
a  very  proper  rule,  where  the  appearance  precedes  for  a  considerable 
length  of  time  the  trial  or  investigation,  or  where  the  investigation  is 
but  preliminary,  or  of  but  minor  importance.  But  it  appears  to  me,  that 
it  should  have  little  or  no  effect  in  this  case,  where  a  man,  lunatic,  or 
of  doubtful  capacity,  is  called  upon,  suddenly,  to  act  upon  a  matter  in- 
volving the  control  of  his  person  and  property.  If,  under  such  circum- 
stances, he  should  attempt  a  defence,  it  is  not  such  an  acquiescence  in 
the  proceeding  as  should  bind  him." 

19  Act  15  April,  1851,  §7,  P.  L.  714,  2  Purd.  §5,  p.  2389. 

20  Ex  parte  Hinchman,  Bright.  181 ;   s.  c.  4  Clark  184. 

21  Commonwealth  v.  Metz,  5  Dist.  301. 

22  Ibid. 

23  Meurer's  Appeal,  119  Pa.  1x5;  Draper's  Estate,  20  Phila.  25;  Com- 
mohwealth  v.  Meredith,  17  Phila.  go ;  Ruffner  v.  Luther,  6  Dist.  588. 

24  Madden's  Case,  13  Dist.  658. 
i$    Ex  parte  Smith,  17  L.  I.  332. 

26    Miller's  Lunacy,  7  Dist.  269 ;  In  re  Harner,  18  Dist.  395. 
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that  at  least  three  persons  should  be  willing  to  swear  to  a  belief 
on  the  alleged  lunacy."'  A  petition  therefore  for  the  writ  sworn 
to  by  the  petitioner  but  unsupported  by  other  affidavits,  will  be  re- 
fused.''* 

The  lunatic  should  be  joined  with  the  committee  as  a  party  in 
all  personal  actions."®  The  committee  may  maintain  an  action  of 
ejectment  in  his  own  name  for  the  lunatic's  lands  f  and  a  suit  in 
equity  to  set  aside  a  conveyance  by  him  must  be  brought  in  his 
name  by  his  committee.'^  A  bill  of  discovery  will  also  lie  by  the 
committee  of  a  lunatic  for  discovery  and  possession  of  securities 
and  other  muniments  of  title  against  the  husband  of  the  lunatic.^" 

4.    The  commission.(d) 

The  form  of  the  commission,  which  clearly  indicates  the  powers 
and  duties  of  the  commissioners,  is  prescribed  by  the  act  of  as- 
sembly as  follows  :^^ 

The    commonwealth    of    Pennsylvania,    to  ,    greeting: 

Whereas,  we  have  been  informed  in  our  court  ,  that 

,  of  the  county  of  ,  now  is  a  lunatic  [or  habitual 

drunkard,  as  the  case  may  be] ,  and  we,  being  willing  to  be  more 
fully  satisfied  of  the  state  of  the  said  in  the  premises,  have 

appointed,  and  do  hereby  appoint,  authorize  and  command  you  [or 
any  two  of  you,  if  the  commission  be  directed  to  three  or  more], 
that  at  such  certain  day  and  place  as  you  [or  any  two  of  you]  shall 
think  fit,  you  diligently  inquire,  by  the  oaths  or  affirmations  of 
six  good  and  lawful  men  of  the  county  of  ,  by  whom  the 

truth  of  the  matter  may  be  better  known,  whether  the  said 
is  a  lunatic  [or  habitual  drunkard,  as  the  case  may  be]  or  not ;  and 
if  you  find  him  to  be  a  lunatic,  then  how  long  he  hath  been  so,  and 
if  he  enjoys  lucid  intervals ;  and  what  lands  and  tenements,  goods 
and  chattels  he  was  seised  or  possessed  of,  or  entitled  to,  at  the 
time  of  his  becoming  a  lunatic,  and  the  value  thereof ;  and  whether 

d  6  Vale  16281. 

27  Metz's  Case,  S  Dist.  132. 

28  Ibid.     Contra, — Birbeck's  Case,  i  Dist.  639. 

29  Steel  V.  Young,  4  W.  459;   Uberoth  v.  Union  Nat.  Bank,  9  Phila.  83. 

30  Warden  v.  Eickbaum,  14  Pa.  121. 

31  Arnold  v.  Townsend,  37  L.  I.  376-    See  Mosebach  v.  Hess,  16  Montg. 
16. 

32  Equitable  Trust  Co.  v.  Garis,  190  Pa.  544. 

33  Act  of  1836,  §3,2  Purd.  §3,  p.  2388. 
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he  hath  since  aliened  or  disposed  of  them  or  any  part  thereof,  and 
to  whom  [or  in  the  case  of  an  alleged  habitual  drunkard,  if  you 
find  him  to  be  so,  what  lands  and  tenements,  goods  and  chattels  he 
is  seised  or  possessed  of,  and  how  much  the  said  lands  and  tene- 
ments are  worth  by  the  year,  and  what  is  the  value  of  the  same 
goods  and  chattels] ;  and  how  old  he  is,  and  who  are  his  heirs  or 
next  kin,  and  the  ages  of  the  said  heirs  or  next  kin,  respectively. 
And  for  the  purpose  aforesaid,  we  do  authorize  and  empower  you 
[or  any  two  of  you]  to  issue,  under  your  hand  and  seal  [or  the 
hands  and  seals  of  any  two  of  you]  all  such  writs  of  venire,  sub- 
poena, and  habeas  corpus,  as  to  you  [or  any  two  of  you]  shall  seem 
necessary  and  proper,  and  to  enforce  obedience  to  the  same,  and  to 
all  necessary  orders  and  rules  in  the  premises,  as  fully  as  our  said 
court  may  lawfully  do.  And  the  inquisition  so  to  be  made  you 
are  to  return  to  our  said  court,  on  or  before  the  of 

next,  under  your  hand  and  seal  [or  the  hands  and  seals  of  any  two 
of  you]  and  the  hands  and  seals  of  those  by  whom  you  shall  make 
that  inquisition,  and  this  commission.     Witness,  ,  president 

[or  as  the  case  may  be],  of  our  said  court,  at  ,  the 

day  of  a.  d.,  i8     . 

,  Prothonotary. 
5.    When  receiver  may  be  appointed,  (e) 

The  court  may  appoint  a  receiver  before  the  return  of  the  com- 
mission.^* Such  action  is  discretionary ;  a  clear  case  is  required 
to  justify  the  appointment.^''  If  a  fund  has  been  placed  in  the  pos- 
session of  a  trustee  by  the  orphans'  court  on  a  finding  that  the  dis- 
tributee was  mentally  incapable  of  managing  her  own  estate,  it 
will  not  be  awarded  to  a  trustee  of  her  appointment  until  after 
proceedings  have  been  had  under  the  acts  of  1895'*  or  1901"  for 
an  adjudication  of  her  competency  to  manage  it.'«  Lastly  when 
proceedings  in  lunacy  are  pending  in  another  state,  a  custodian  of 
the  property  here  may  be  directed  to  surrender  it  to  the  custody  of 
the  foreign  court.^^ 

e    6  Vale  16280. 

34  Ex  parte  Kenton,  S  Binn.  613. 

35  In  re  Misselwitz,  177  Pa.  359,  aflfg.  i  Super.  Ct.  221. 

36  Act  June  25,  P.  I,.  300,  2  Purd.  §§102-105,  p.  2408. 

37  Act  June  19,  P.  L.  575.  2  Purd.  §101,  p.  2407. 

38  Barker's  Estate,  176  Pa.  19  and  167  Pa.  197. 
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6.    Commission  usually  consists  of  one. 

The  court  may  direct  such  commission  to  a  single  commissioner, 
which  is  the  usual  practice  in  Philadelphia  county.*"  And  they 
are  required,  at  the  time  of  granting  the  application  to  make  such 
order  with  respect  to  notice  of  the  execution  of  the  commission  to 
the  party  or  to  some  of  his  near  relations  or  friends,  who  are  not 
concerned  in  the  application,  as  they  may  deem  advisable.*^  Such 
relations  and  friends  as  counsel  a  finding  against  the  alleged  luna- 
tic are  excluded  from  the  list  of  persons  competent  to  receive  no- 
tice of  the  execution  of  the  commission ;"  in  a  collateral  proceed- 
ing, notice  will  be  presumed  to  have  been  given.**  The  court  may 
appoint  a  receiver,  before  the  return  of  the  commission.**  The 
commissioner  or  commissioners,  in  their  venire  to  the  sheriff,  may 
require  him  to  summon  such  number  of  persons,  not  less  than  six, 
nor  more  than  twelve,  upon  the  inquest,  as  the  circumstances  of 
the  case  may  seem  to  them  to  require.*'  The  inquest  have  power  to 
compel  the  attendance  of  witnesses ;  and  it  is  their  duty  to  do  so,  on 
the  application  of  the  alleged  lunatic  ;*'  and  a  refusal  to  adjourn 
for  a  reasonable  time,  to  enable  the  party  to  make  the  necessary 
preparation  for  trial,  is  ground  for  setting  aside  the  inquisition.*' 
It  is  discretionary  with  the  commissioners,  whether  to  examine  the 
alleged  lunatic  or  not ;  though,  in  practice,  it  is  usual  to  do  so  ;** 
whenever  practical,  the  jury  should  see  him,  and  hear  his  conver- 
sation ;  he  is  entitled  to  be  present,  and  have  all  the  rights  of  a  de- 


39  James'  Case,  39  L.  I.  22. 

40  Act  of  1836,  §5,  2  Purd.  §7,  p.  2389. 

41  Ibid.  §6,  2  Purd.  §8,  p.  2389.  Want  or  defect  of  notice  is  not  aided 
by  an  appearance,  and  attempting  a  defence.  Ex  parte  Whitenack,  3 
N.  J.  Eq.  252.    But  it  is  cured  by  a  traverse.    Rogers  v.  Walker,  6  Pa. 

371- 

42  Ex  parte  Hinchman,  Bright.  i8i ;  s.  c.  4  Clark  184.  If  no  such  order 
be  made,  the  omission  of  notice  is  not  to  be  imputed  as  a  default  to  the 
person  suing  out  the  commission.    Hinchman  v.  Richie,  Bright.  143. 

43  Willis  V.  Willis,  12  Pa.  159. 

44  Ex  parte  Kenton,  5  Binn.  613. 

45  Act  of  1836,  §7,  2  Purd.  §9,  p.  2390.  It  is  the  duty  of  the  sheriff,  to 
select  and  summon  the  jurors,  without  the  interference  of  the  commis- 
sioners.   Ex  parte  Wager,  6  Paige  11. 

46  Ex  parte  Plank,  S  Clark  35. 

47  Ex  parte  Jewell,  27  N.  J.  Eq.  298. 

48  Ex  parte  O'Brien,  i  Ash.  82. 
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fendant;*'  if  the  alleged  lunatic  be  confined  in  an  asylum,  the 
coiu^,  in  a  proper  case,  will  order  him  to  be  produced  before  the 
jury.""  If  the  estate  be  so  small,  that  the  costs  of  an  inquisition 
will  be  an  undue  burden,  the  court  may  direct  an  inquest  to  be  im- 
pannelled  from  the  jurors  attending  the  court,  and  that  the  inquest 
be  held  by  one  of  the  judges  thereof,  at  such  convenient  time  and 
place  as  shall  be  ordered.^^ 

7;    Mode  of  conducting  inquiry. 

The  commission  must  conduct  the  inquiry  in  the  mode  pre- 
scribed by  statute.®^  Whether  notice  shall  be  given  to  any  one 
besides  the  alleged  lunatic,  is  discretionary  with  the  court,^^  but 
notice  to  some  of  the  next  of  kin  or  friends  of  the  alleged  lunatic 
who  are  not  concerned  in  the  application,  is  deemed  advisable."* 
When  the  alleged  lunatic  is  temporarily  absent  from  the  state,  no- 
tice to  a  relative  not  interested  or  concerned  in  the  application, 
who  was  present  at  the  inquisition,  is  sufficient  to  the  lunatic  and 
to  any  one  who  may  be  interested  in  caring  for  his  property."" 
Whenever  lunacy  proceedings  in  another  state  are  ex  parte  and 
without  notice  to  the  alleged  lunatic,  the  decree  will  not  be  held 
conclusive  here."° 

The  commission  should  name  a  return-day,  but  this  is  waived 
by  going  ahead  with  a  motion  to  a  quash."'  If  no  special  return- 
day  is  mentioned  in  the  commission,  the  court  may  make  a  rule  or 
order,  thus  in  Lancaster  county  a  proceeding  was  considered  as 
returnable  on  the  third  Monday  of  the  month  of  the  first  regular 
argument  court."^ 

As  the  request  must  be  returned  under  the  hands  and  seals  of  at 


49  Ex  parte  L,incoln,  i  Brewst.  392;  Commonwealth  v.  Kirkbride,  2 
Brewst.  419;  Ex  parte  Isaacs,  i  I<eg.  Gaz.  R.  17;  Hinchman  v.  Richie, 
Bright.  181 ;  Ex  parte  Russell,  i  Barb.  Ch.  38 ;  Ex  parte  Vanauken,  10  N. 
J.  Eq.  186. 

50  Ex  parte  Child,  16  N.  J.  Eq.  498. 

51  Act  of  1862,  §8,  2  Purd.  §12,  p.  2390. 

52  Meurer's  Appeal,  119  Pa.  115.    See  Ruflfner  v.  Luther,  6  Dist.  588. 

53  Brook's  Estate,  24  Super.  Ct.  430. 

54  Ibid. 

55  Huidekoper's  Case,  28  C.  C.  394. 

56  In  re  Rust,  177  Pa.  340. 

57  Ex  parte  Lincoln,  i  Brewst.  392 ;   Plank's  Case,  5  Clark  3s. 

58  Hambright's  Estate,  10  Lane.  L.  Rev.  161. 
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least  six  jurors,^®  if  only  five  of  them  sign  a  report  finding  a  per- 
son a  lunatic,  and  the  sixth  juror  refuses  to  concur,  the  report  is 
in  effect  a  disagreement  and  an  alias  commission  may  be  awarded 
on  the  original  application.*" 

A  commission  has  power  to  issue  subpoenas  and  compel  the  at- 
tendance of  witnesses.*^  And  since  they  have  this  power,  sittings 
of  the  commission  outside  the  county  where  the  proceedings  are 
instituted  will  not  be  authorized  in  view  of  this  power.*^  As  sanity 
is  the  normal  condition,  the  burden  of  knowing  mental  unsound- 
ness is  always  on  those  who  make  the  allegation.*'  Members  of 
the  inquest  are  competent  witnesses  concerning  the  state  of  mind 
of  the  alleged  lunatic,  so  far  as  they  have  personal  knowledge,  but 
they  cannot  impeach  the  regularity  of  the  finding.** 

8.    The  inquisition. (f) 

The  inquisition  must  find  that  the  party  is  of  unsound  mind, 
and  mentally  incapable  of  governing  himself,  or  of  managing  his 
affairs ;  it  is  not  every  case  of  mental  weakness  or  imbecility,  that 
will  authorize  the  appointment  of  a  committee.*^  But  the  use  of 
the  words  "unsound  mind"  is  not  indispensable;  it  is  sufficient, 
that  the  jury  find  the  party  to  be  mentally  incapable  of  governing 
himself,  or  managing  his  affairs.**  An  inquisition  of  habitual 
drunkenness  must  not  refer  to  a  past  period;*^  and  it  need  not 
find  that  the  party  is  incapable  of  managing  his  estate ;  that  is  a 
conclusion  of  law.**  An  inquisition  finding  that  a  person  has  been 
of  unsound  mind  for  a  certain  period,  is  prima  facie  evidence  of 
the  invalidity  of  a  deed  executed  during  such  interval,  but  it  may 


f    6  Vale  16283. 

59  Commonwealth  v.  Roberts,  i  Chester  24. 

60  Commonwealth  v.  Eldridge,  2  Chester  333;   Marple's  Case,  15  C.  C. 
310;   Gehman's  Estate,  8  Lane.  L.  Rev.  233. 

61  Commonwealth  v.  Bergstresser,  8  Dist.  721. 

62  Ibid. 

63  First  Nat.  Bank  of  Easton  v.  Wirebach,  97  Pa.  543. 

64  Bowman  v.  Van  Baum,  14  W.  N.  C.  185. 

65  Ex  parte  Morgan,  7  Paige  (N.  Y.)  236. 

66  Ex  parte  Mason,  i  Barb.  (N.  Y.)  436. 

67  Ex  parte  Haviland,  I  W.  N.  C.  345- 

68  Ludwick  V,  Commonwealth,   18  Pa.   172;    McGinnis  v.  Common- 
wealth, 74  Pa.  245. 
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be  rebutted  by  proof  of  a  lucid  interval.'*  The  inquisition  is  evi- 
dence per  se ;  it  does  not  merely  shift  the  burden  of  proof ;'"  but 
an  inquisition  of  lunacy,  with  lucid  intervals,  has  been  held  to  cast 
the  burden  of  proving  mental  capacity  on  those  propounding  the 
will  of  the  alleged  lunatic.'^  An  inquisition  of  habitual  drunken- 
ness, however,  being  only  prima  facie  evidence  of  mental  inca- 
pacity, does  not  incapacitate  from  making  a  will,  if  not  followed 
by  the  appointment  of  a  committee  for  more  than  twenty  years." 
No  writ  of  error  lies  to  an  inquisition  finding  a  person  to  be  a 
lunatic,  returned  to  the  common  pleas  ;'*  but  the  proceedings  are 
reviewable  by  certiorari.''*  The  prothonotary  is  required  to  keep 
a  special  index  of  lunacy  cases.''^ 

An  inquisition  may  be  quashed  or  set  aside  for  proper  reason. 
But  the  common  pleas  cannot  set  aside  an  inquisition  because  the 
evidence  is  insufficient  to  sustain  the  finding.''  Nor  will  an  in- 
quisition be  quashed  because  of  a  previous  outstanding  and  unre- 
tumed  commission  issued  five  years  before  to  which  no  return  had 
ever  been  made,  and  had  apparently  been  treated  by  all  parties  as 
abandoned.^'  Nor  will  an  inquisition  be  set  aside  because  the 
jurors  took  no  notes  of  the  testimony  in  view  of  and  without  ob- 
jection by  counsel.'*  And  when  a  finding  is  clearly  right,  the 
court  will  not  set  aside  an  inquisition  on  a  rule  to  show  cause  on 

69  Hutchinson  v.  Sandt,  4  R.  234;  Gangwere's  Estate,  14  Pa.  417.  The 
inquisition  is  only  persuasive  evidence  of  incompetency,  during  a  past 
period  of  time,  covered  by  the  finding.  Tozer  v.  Saturlee,  3  Grant  162. 
A  lunatic  is  liable  upon  his  promissory  note  given  to  a  party  who  discounts 
it  for  value,  without  knowledge  of  the  lunacy.  Lancaster  County  Bank  v. 
Moore,  78  Pa.  409.  But  the  defence  of  want  of  consideration  is  open  to 
him,  even  against  a  holder  for  value.    Moore  v.  Hershey,  11  L.  Bar  25. 

70  Rogers  v.  Walker,  6  Pa.  371.  But  see  Banker  v.  Banker,  63  N.  Y. 
409.  An  inquisition  of  lunacy  is  prima  facie  evidence  only  of  mental  in- 
capacity as  to  one  who  was  not  a  party  to  the  proceeding.  Lancaster 
County  Bank  v.  Moore,  78  Pa.  409;  Moore  v.  Hershey,  ll  L.  Bar  25; 
Hirsch  v.  Trainer,  3  Abb.  N.  C.  274;  Hart  v.  Deamer,  6  Wend.  497;  Van 
Deusen  v.  Sweet,  Si  N.  Y.  378. 

71  Tjtlow  V.  Titlow,  54  Pa.  216. 

72  Leckey  v.  Cunningham,  56  Pa.  370. 

73  Ex  parte  Gest,  9  S.  &  R.  317. 

74  Commonwealth  v.  Beaumont,  4  Rawle  367. 

75  Act  22  May,  1878,  P.  L.  95,  4  Purd.  §46,  p.  4062. 

76  In  re  Weaver,  116  Pa.  225;  Draper's  Estate,  20  Phila.  25. 

77  Gensemer's  Estate,  170  Pa.  102. 

78  Burr's  Case,  3  Lack.  L.  N.  162. 
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account  of  non-compliance  with  the  rule  requiring  ten  days'  n9tice 
to  be  given  to  the  alleged  lunatic  and  next  friend  of  the  time  and 
place  of  taking  the  inquisition.'" 

On  the  other  hand  when  commissioners  refuse  to  issue  a  sub- 
poena for  witnesses  the  proceedings  will  be  set  aside,*"  also  when 
the  inquisition  is  defective  in  not  setting  forth  the  lands  of  which 
the  alleged  lunatic  was  seized*^  and  whether  he  had  disposed  of 
any  of  them.*^ 

9.    The  traverse,  (g) 

The  reason  for  the  infrequent  exercise  of  power  by  the  common 
pleas  in  setting  aside  inquisitions  is,  as  explained  by  Justice 
Green,'^  doubtless  due  to  the  fact  that  the  uniform  practice  has 
been  to  contest  the  finding  of  the  inquest  upon  the  merits  by  means 
of  a  traverse,  as  provided  by  our  acts  of  assembly:  that  every 
person  aggrieved  by  the  inquisition,  may  traverse  the  same, 
upon  or  after  the  return  thereof,  and  have  the  like  remedy 
and  advantage  as  in  other  cases  of  traverse  upon  untrue  inquisi- 
tions or  office  found.'*  But  the  traverse  must  be  taken,  and  filed 
in  the  prothonotary's  office,  within  three  months  after  the  return 
of  the  inquisition,*^  unless  the  court,  on  special  cause  shown,  shall 
extend  the  time  for  so  doing.**  The  traverse  is  a  matter  of  right ; 
but  the  court  has,  nevertheless,  a  discretion  to  inquire  whether  it 
ought  to  be  granted  in  the  particular  case.**  The  petitioner  may 
traverse  an  inquisition  in  favor  of  sanity  ;**  so,  a  grantee,  whose 
conveyance  is  overreached  by  the  inquisition,  will  be  permitted  to 
traverse  it,  on  stipulating  to  be  bound  by  the  final  decision 
therein;*^   and  where  such  person  has  joined  in  a  traverse,  and 

g    6  Vale  16298. 

79  Hambright's  Estate,  10  Lane.  L.  Rev.  161. 

80  Plank's  Case,  S  Clark  35. 

81  Miller's  Lunacy,  27  C.  C.  49- 

82  In  re  Heft,  8  Dist.  99. 

83  In  re  Weaver,  116  Pa.  225,  228.  This  case  contains  an  interesting 
history  of  the  law  on  this  subject. 

84  Act  May  8,  §1,  1874,  P.  L.  122,  2  Purd.  §19,  p.  2393. 
8s    Ibid. 

86  Act  May  8,  §2  1874,  P.  L.  122,  2  Purd.  §20,  p.  2393. 

87  Ex  parte  Gumming,  i  De  G.,  M.  &  G.  537 ;  Ex  parte  Tracy,  i  Paige 
580;  Ex  parte  Vanauken,  10  N.  J.  Eq.  186. 

88  Ex  parte  Dickinson,  i  W.  N.  C.  96. 

89  Ex  parte  Christie,  5  Paige  242. 
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consented  to  be  bound  by  its  result,  the  other  parties  cannot  aban- 
don it,  without  his  consent.'"  Upon  the  trial  of  a  traverse,  the 
question  is,  whether  the  mind  be  deranged  to  such  an  extent  as  to 
disqualify  the  party  from  conducting  himself  with  personal  safety 
to  himself  and  others,  and  from  managing  and  disposing  his  af- 
fairs, and  discharging  his  relative  duties.*^  On  such  trial,  the  in- 
quisition is  prima  facie  evidence,  and  casts  on  the  traverser  the 
burden  of  proof  .'^  The  trial  is  conducted,  and  bills  of  exception 
may  be  taken  to  the  evidence  or  the  charge,  as  in  other  cases,  ac- 
cording to  the  course  of  the  common  law ;  and  the  finding  may  be 
reviewed  by  writ  of  error.*^  And,  notwithstanding  a  traverse,  the 
court  may  make  such  orders  touching  the  care  and  custody  of  the 
person,  and  the  management  and  safe-keeping  of  the  estate  of  the 
person  against  whom  the  inquisition  is  found.'* 

The  proper  procedure  by  an  aggrieved  party  by  the  finding  of 
an  inquisition  in  lunacy  has  been  by  a  direct  appeal  to  the  court  by 
traverse  of  the  inquisition.'^  Within  three  months  after  the  find- 
ing this  is  a  matter  of  right,  after  that  period  a  matter  of  discre- 
tion;'^ and  a  delay  of  two  years  in  presenting  a  petition  to  trav- 
erse the  finding  has  been  held  fatal.?^ 

Who  is  a  person  aggrieved  ?  If  the  finding  overreaches  a  deed 
by  the  alleged  lunatic,  the  grantee  has  a  right  to  traverse ;"  also 
a  vendee  of  real  estate  purchased  of  a  drunken  man  within  the 
prima  facie  period  of  his  incapacity;"   so  may  a  wife  when  the 

go  Ex  parte  Giles,  ii  Paige  243.  Such  traverser  will  be  ordered  to  pay 
the  costs,  on  a  finding  against  him.    Ex  parte  Folger,  4  Johns.  Ch.  169. 

91  McElroy's  Case,  6  W.  &  S.  451;  Commonwealth  v.  Schneider,  59 
Pa.  328. 

92  McGinnis  v.  Commonwealth,  74  Pa.  245.  As  to  what  evidence  is 
admissible  on  the  question  of  sanity,  see  Commonwealth  v.  Haskell,  2 
Brewst.i  491.  In  this  case,  it  was  held,  that  the  commonwealth  was  en- 
titled to  the  commencement  and  conclusion;  but  this  appears  to  be  over- 
ruled by  McGinnis  v.  Commonwealth,  where  it  is  decided,  that  the  burden 
of  proof  is  upon  the  traverser. 

93  McGinnis  v.  Commonwealth,  74  Pa.  245. 

94  Act  of  1836,  §13,  2  Purd.  §21,  p.  2393. 

95  Hambright's  Estate,  10  Lane.  L.  Rev.  161 ;  Commonwealth  v.  Har- 
rold,  204  Pa.  154. 

96  Benedict's  Lunacy,  3  Kulp  96. 

97  Slater's  Lunacy,  12  Dist.  148 ;   Jones'  Case,  I  W.  N.  C.  374. 

98  Gumaer's  Lunacy,  5  Lane.  L.  Rev.  73. 

99  In  re  Sampson,  S  Dist.  717. 
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validity  of  her  marriage  is  affected  by  an  inquisition  of  lunacy.^"" 
But  the  plaintiff  in  an  action  of  trespass  against  an  alleged  lunatic 
is  not  a  person  aggrieved  who  may  traverse  the  inquisition.^"^ 

On  the  traverse  of  an  inquisition,  the  question  is,  whether  the 
mind  is  so  far  deranged  as  to  disqualify  the  party  from  conducting 
himself  with  personal  safety  to  himself  and  others,  and  from 
managing  his  own  affairs  and  discharging  his  own  duties.^"^ 
"The  period  of  time  antecedent  to  the  date  of  finding  a  condition 
of  lunacy  or  habitual  drunkenness  and  covered  by  it  retrospec- 
tively, unlike  that  following  such  a  finding  is  only  prima  facie  a 
period  of  incapacity  which  may  be  rebutted  by  proof,  while  it  is 
conclusive  in  all  the  future  after  the  findng."^"' 

The  inquisition  and  finding  of  the  sheriff's  jury  is  competent  as 
prima  facie  evidence  to  make  a  formal  completion  of  the  plain- 
tiff's case,^°*  and  costs  on  the  traverser  the  burden  of  proof.^*"* 
On  an  issue  made  by  a  traverse  and  replication  the  commonwealth 
is  entitled  to  begin  and  conclude. ^"^ 

A  traverse  should  be  answered  by  a  replication,^"  if  this  is  not 
done  the  court  will,  on  a  rule  to  show  cause,  direct  the  prothono- 
tary,  to  file  a  replication.^"^  Furthermore,  a  decree  for  the  sale  of 
a  lunatic's  estate  under  the  act  of  1853  should  not  be  made  pend- 
ing a  traverse  of  the  inquisition.^""  While  the  death  of  an  alleged 
lunatic  after  a  traverse  has  been  taken  will  end  the  traverse  pro- 
ceedings, his  death  will  not  affect  a  decree  confirming  the  inquisi- 
tion."" 

In  proceedings  against  a  drunken  man,  it  is  not  necessary  in 
order  to  make  out  an  habitual  case  of  drunkenness  that  the  person 
should  be  constantly  intoxicated ;  a  fixed  habit  of  drunkenness  is 

100    Commonwealth  v.  Pitcairn,  204  Pa.  514. 
loi    Wolfe's  Case,  19s  Pa.  438,  affg.  9  Kulp  523. 

102  McElroy's  Case,  6  W.  &  S.  45 1;  Commonwealth  v.  Schneider,  59 
Pa.  328;  Commonwealth  v.  Meredith,  14  W.  N.  C.  188.  See  Smith's  Case, 
12  Super.  Ct.  649. 

103  Klohs  V.  Klohs,  61  Pa.  245;   In  re  Sampson,  5  Dist.  717,' 718. 

104  Commonwealth  v.  Harrold,  204  Pa.  154. 

105  McGinnis  v.  Commonwealth,  74  Pa.  245,  affg.  3  Pitts.  445- 

106  Commonwealth  v.  Haskell,  2  Brewst.  491. 

107  In  re  Sampson,  5  Dist.  717. 

108  Ibid. 

109  Meredith's  Estate,  40  L.  I.  484- 
no    Gensemer's  Estate,  170  Pa.  96. 
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all  that  must  be  proved.^^^  On  a  traverse  by  him,  if  neither  the 
report  of  the  inquisition  nor  any  other  evidence  is  offered  to  sus- 
tain the  petition,  the  judgment  must  be  entered  for  the  defend- 
ant.^^^  Pending  the  traverse  the  court  will  not  order  the  sale  of 
his  real  estate  for  payment  of  his  debts  unless  his  interest  requires 
this  to  be  done.^^^  And  if  a  proposed  purchaser  of  real  estate 
finds  the  record  of  inquisition  of  lunacy  against  the  vendor  set 
aside  and  vacated  for  a  patent  illegality,  he  may  safely  complete 
the  purchase,  and  a  subsequent  reinstatement  of  the  inquisition 
will  not  affect  the  title."* 

10.    Act  of  1897.    Review  of  testimony  by  court. 

The  act  of  1897,*^"  however,  not  only  provides  that  all  the  tes- 
timony taken  before  sheriffs'  juries  in  inquisitions  of  lunacy  shall 
be  taken  and  filed  by  commissioners  as  part  of  their  reports,  but 
the  courts  issuing  the  commissions  shall  examine  the  testimony 
attached  to  the  commissioner's  reports,  "whenever  exceptions 
ther-eto  have  been  filed,  and  dismiss  all  proceedings  thereunder 
whenever  sufficient  exceptions  thereto  have  been  sustained."  This 
act  has  recently  received  an  important  construction.  Its  "pur- 
pose," says  Justice  Brown,^^*  "is  to  bring  before  the  court  for  its 
review  all  the  testimony  taken  before  the  commissioner  and  the 
sheriff's  jury,  and,  if  exceptions  filed  thereto  be  sustained  by  the 
court,  all  proceedings  under  the  commission  are  to  be  dismissed. 
But  for  the  act  of  1897,  the  only  remedy  of  a  respondent  in  lunacy 
proceedings  for  relief  from  an  inquisition  finding  his  lunacy  with- 
out evidence  to  support  the  charge  would  continue  to  be  a  traverse 
by  the  alleged  lunatic  and  a  trial  in  the  common  pleas.  *  *  *  AH 
this  has  been  remedied  by  the  act  of  1897,  and  one  now  found  to  be 
a  lunatic,  without  evidence  to  support  the  charge  of  lunacy,  in  a 
proceeding  before  a  commissioner,  can  be  released  from  the  im- 
putation against  him  without  the  delay,  annoyance  and  expense 
incident  to  a  traverse.    By  that  act  the  testimony  taken  before  the 

111  Ludwick  V.  Commonwealth,  18  Pa.  172;  McGinnis  v.  Common- 
wealth, 74  Pa.  245- 

112  Leedom's  Case,  22  Montg.  175. 

113  In  re  Single,  2  Lane  L.  Rev.  217.  This  question  was  raised  but 
not  decided  in  Mitchell  v.  Spaulding,  206  Pa.  220,  224. 

114  Mitchell  V.  Spaulding,  206  Pa.  220. 

115  Act  June  10,  P.  L.  138,  2  Purd.  §10,  p.  2390. 

116  Bullitt's  Appeal,  243  Pa.  294,  297,  299. 
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inquest  comes  before  the  court  upon  the  return  of  the  commis- 
sioner, and  a  review  of  it,  which  was  impossible  before  the  pas- 
sage of  the  act,  is  now  mandatory  upon  the  court,  if  exceptions 
be  filed  to  it.  *  *  *  When  the  finding  is  against  lunacy,  the  pro- 
ceedings come  to  an  end  automatically,  unless  the  finding  is  trav- 
ersed by  the  petitioner  for  the  commission.  The  legislature 
might  have  expressly  given  a  right  to  a  petitioner  to  file  exceptions 
for  the  purpose  of  enabling  him  to  have  his  own  proceedings  dis- 
missed after  findings  adverse  to  him,  but  such  right  is  not  found 
in  the  act  of  1897."  A  niece  and  next  of  kin  of  the  person  found 
to  be  a  lunatic  may  except  to  the  finding,^^'  and  if  evidence  is  im- 
properly ruled  out  the  proceedings  will  be  set  aside."' 

II.    The  committee,  (h) 

On  the  return  of  an  inquisition,  finding  a  person  to  be  a  lunatic 
or  habitual  drunkard,  the  court  may  commit  the  custody  and  care 
of  his  person  or  estate,  or  of  both,  to  such  person  or  persons  as 
they  shall  deem  most  suitable,  according  to  the  rules  heretofore 
practised  and  allowed.^^'  The  custody  of  a  lunatic's  person  and 
estate  may  be  committed  to  the  next  of  kin  or  heir-at-law  ;^^°  but, 
as  a  general  rule,  such  person  will  be  appointed  committee  as  will 
be  most  likely  to  protect  the  property  from  loss,  without  regard 
to  the  question  of  relationship.^"  Our  statute  requires  that  the 
person  appointed  committee  shall  give  security,  in  such  sum  as 
the  court  may  direct,  with  condition  for  the  faithful  performance 
of  his  trust,  and  duly  to  account  for  all  property  and  funds  that 
may  come  into  his  hands.^^^  The  authority  of  the  committee, 
when  appointed,  extends  throughout  the  state.^^^  The  statute 
provides,  that  the  court  shall  have  the  like  power  and  authority, 
in  respect  to  the  control,  removal,  dismissal  and' discharge  of  com- 
mittees of  lunatics  and  habitual  drunkards,  as  is  possessed  by  the 

h    6  Vale  16301. 

117  In  re  Heft,  8  Dist.  gg. 

118  Miller's  Lunacy,  27  C.  C.  49. 

119  Ibid.  §14,  2  Purd.  §24,  p.  2394- 

120  Ex  parte  Livingston,  I  Johns.  Ch.  436. 

121  Ex  parte  Taylor,  g  Paige  611.  And  see  Ex  parte.Latnoree,  32  Barb. 
122;   Ex  parte  Colah,  3  Daly  529;   Ex  parte  Owens,  47  How.  Pr.  150. 

122  Act  of  1836,  §IS,  2  Purd.  §25,  p.  2394. 

123  Ibid.  §16,  2  Purd.  §26,  p.  2394.  For  the  particular  powers  and  duties 
of  the  committee,  which  are  foreign  to  a  work  on  practice,  see  6  Vale  16301. 
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orphans'  courts  in  respect  to  guardians  of  minors.^"  But  this  is 
a  declaratory,  not  a  restrictive  provision;  the  committee  being 
the  mere  bailiff  of  the  appointing  power,  holding  his  office  by  no 
other  tenure  than  that  of  the  pleasure  of  the  court,  is  removable 
at  pleasure,  in  their  discretion,  for  any  cause,  when  demanded  by 
the  interests  of  the  lunatic,  such  as  antipathy  or  prejudice  on  the 
part  of  the  latter  towards  the  committee ;  and  the  exercise  of  such 
discretion  is  not  reviewable,  on  appeal.^^'  He  is  required  to  render 
an  account  every  three  years,  for  the  information  of  the  court 
and  the  inspection  of  the  parties  in  interest  ;^^'  and,  on  the  deter- 
mination of  his  trust,  to  settle  a  final  account  thereof."^  The 
committee  is  an  officer  of  the  court,  and  his  compensation  is  to  be 
determined  by  it,  with  reference  to  the  trouble  and  responsibility 
incurred.^^* 

The  duties  of  the  committee  are  defined  largely  by  the  statutes, 
which  are  the  same  in  cases  of  lunacy^^'  as  in  cases  of  habitual 
drunkards.^'"  If  one  of  the  sureties  of  a  committee  dies  and  a 
new  bond  is  substituted,  the  prior  bond  cannot  be  withdrawn."^ 
And  if  the  bond  of  a  committee  is  sued  on  assumpsit  is  the  proper 
form  of  action,""  which  must  be  instituted  in  the  name  of  the 
commonwealth.^^^  And  if  a  surety  is  required  to  pay  for  the  de- 
fault of  the  committee,  interest  begins  to  run  from  the  date  of  the 
demand  and  not  from  the  date  of  defalcation.^'* 

It  is  the  duty  of  the  court  to  remove  a  committee  for  neglect,^'' 
and  if  a  committee  confesses  to  using  the  trust  fund  that  has  been 
committed  to  him  in  his  business,  resulting  in  loss  to  the  estate, 
the  court  has  no  discretion  but  to  attach  his  person  for  con- 
tempt.^''* 

124  Act  of  1837,  §43,  2  Purd.  §36,  p.  2396. 

125  Black's  Case,  18  Pa.  434. 

126  Act  of  1836,  §40,  2  Purd.  §33,  p.  2396. 

127  Ibid.  §41. 

128  Ex  parte  Colah,  6  Daly  51. 

129  Shaffer  v.  List,  114  Pa.  486. 

130  Steel  V.  Young,  4  W.  459;  In  re  Sampson,  5  Dist.  717,  718  and 
cases  there  cited  by  Judge  Beitler. 

131  Commonwealth  v.  Parke,  6  C.  C.  144. 

132  Commonwealth  v.  Patterson,  13  Super.  Ct.  136. 

133  Ibid. 

134  Pennsylvania  Co.  v.  Swain,  189  Pa.  626. 

135  In  re  Henry,  24  C.  C.  79. 

136  Croop  V.  Freas,  8  C.  C.  107. 
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When  the  record  shows  compliance  with  all  the  requirements 
of  the  law  relating  to  the  commitment  of  insane  persons,  an  ob- 
jection to  the  report  of  the  commissioners  that  the  proceedings 
were  without  legal  warrant  and  that  the  alleged  lunatic 
was  illegally  detained  will  be  overruled.^'^  The  confirmation  of 
the  finding  of  an  inquisition  is  a  judicial  decree  and  cannot  be  at-, 
tacked  collaterally,  except  for  fraud. ^'' 

Conveyances  made  by  the  alleged  lunatic  during  the  period  of 
her  alleged  lunacy,  are  evidence  of  sanity.^^^  Death  of  the  re- 
spondent pending  lunacy  proceedings  against  him  puts  a  stop  to 
them  and  the  commissioner  should  report  the  fact.^*"  The  act  of 
1897  reqires  a  return  of  the  testimony  by  the  commissioner.^*^ 

a.  Suits. 

In  instituting  a  suit  the  committee  need  not  ask  leave  of  the 
court  to  do  so,  but  this  is  regarded  as  good  practice.^*^  The  proper 
method  of  bringing  the  matter  before  the  court  is  by  petition 
which  should  contain  a  full  and  explicit  statement  of  all  the  cir- 
cumstances. In  some  cases  the  petition  is  referred  to  a  master  or 
examiner  for  further  investigation.^*' 

b.  Judgment  against  lunatic. 

A  committee  must  first  be  appointed  before  a  judgment  can  be 
entered  against  a  lunatic  ;^**  and  the  court  will  open  a  judgment 
obtained  pending  a  proceeding  in  lunacy.^*^  Nor  can  an  attach- 
ment execution  issue  against  a  lunatic  defendant,^"  his  committee 
should  be  made  a  party  thereto.^*'  Said  Judge  King  in  Eckstein's 
Estate:^**    "It  is  not  competent  for  any  creditor  of  a  defendant 

137  Wright's  Case,  15  Dist.  179- 

138  Siegfried's  Estate,  i  North.  49 ;   Halsey's  Appeal,  120  Pa.  209. 

139  Miller's  Lunacy,  27  C.  C.  49. 

140  Ebling's  Estate,  134  Pa.  227;   Gensemer's  Estate,  170  Pa.  96. 

141  Act  June  10,  P.  L.  138,  2  Purd.  §10,  p.  2390.  Formerly  the  law  was 
otherwise.    In  re  Weaver,  116  Pa.  225. 

142  Post's  Estate,  19  Dist.  61. 

143  Ibid. 

144  Chase  v.  Stevens,  8  Dist.  394;  Alexander  v.  Ticknor,  i  Phila.  120; 
Dean  v.  Brown,  7  Lack.  L.  N.  208. 

145  Ash  v.  Conyers,  2  Miles  94. 

146  Harmstead  v.  Kingsley,  3  W.  N.  C.  64. 

147  Gruber  v.  Sparce,  16  Dist.  413. 

148  2  Pa.  Law  Journal  137;   I  Pars.  59. 
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found  a  lunatic  by  due  course  of  law  to  issue  and  levy  an  execution 
on  his  personal  property  in  the  hands  of  the  committee  appointed 
by  this  court ;  but  that  the  sole  remedy  of  such  creditor  against 
the  personal  estate  of  a  lunatic,  found  by  such  inquisition,  in 
order  to  obtain  payment  of  his  debts,  is  an  application  to  this 
court,  who  will  require  the  committee  to  raise  the  necessary  funds 
from  the  lunatic's  estate  for  this  purpose." 

A  writ  against  a  lunatic,  as  we  have  seen,^*^  must  be  served  on 
his  committee,  and  there  must  be  a  suggestion  of  record  of  the  in- 
quisition of  lunacy  and  of  the  name  of  the  committee.^'" 

"It  shall  be  the  duty  of  the  court  to  which  any  inquisition  shall 
have  been  returned,  or  of  any  court  of  common  pleas  of  the  coun- 
ty in  which  any  alleged  lunatic  or  habitual  drunkard  shall  be  con- 
fined or  detained,  or  be  under  any  restraint  whatever,  as  an  al- 
leged lunatic  or  habitual  drunkard,  as  the  case  may  be,  setting 
forth  that  he  is  restored  to  a  sound  state  of  mind,  or  that  he  is 
reformed  and  become  habitually  sober,  and  that  he  demands  a 
jury  trial  to  make  such  order  respecting  notice  as  to  said  court 
may  be  advisable,  and  to  award  an  issue  framed  to  determine  the 
question  of  fact  involved,  wherein  the  petitioner  shall  be  plaintiff 
and  the  committee  of  the  person  and  estate  of  the  petitioner,  or 
the  party  or  parties  holding  the  petitioner  in  confinement  or  under 
restraint  or  under  detention,  shall  be  defendant  or  defendants; 
and  such  trial  shall  be  had  according  to  the  course  of  the  common 
law,  and  the  verdict,  if  in  favor  of  the  petitioner,  shall  be  conclu- 
sive ;  and  it  shall  be  the  duty  of  the  court  to  enter  judgment  on 
the  verdict  and  to  make  an  order  setting  the  prisoner  at  liberty, 
and  restoring  to  him  his  property,  but  if  the  verdict  shall  be 
against  the  petitioner,  it  shall  be  advisory  only."^=^ 

13.    The  supersedeas,  (i) 

The  usual  course,  on  the  presentation  of  such  petition,  is,  to 
refer  it  to  a  master  to  take  the  proof  as  to  the  state  of  mind  of 
the  petitioner,  and  to  report  the  proofs  and  his  opinion  thereon.*^^ 

i     6  Vale  16315. 

149  See  Chap.  8,  §25,  vol.  i,  p.  260. 

150  Hulings  V.  Laird,  21  Pa.  265.  A  summons  in  partition  may  be 
served  on  the  committee  of  a  lunatic.     Snowden  v.  Dunlavey,  11  Pa.  522. 

151  Act  June  15,  1897,  P.  L.  162,  2  Purd.  §89,  p.  2405. 

152  Ex  parte  Rogers,  S  N.  J.  Eq.  46.  See  Ex  parte  Hanks,  3  Johns.  Ch. 
567. 
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The  court  will  not  supersede  a  commission  of  lunacy,  where  the 
testimony  shows  that  the  petitioner  is  liable,  at  any  moment,  to  be 
excited  beyond  his  control — that  he  is,  in  fact,  an  insane  man,  with 
lucid  intervals.^^^  And  before  superseding  a  commission  against 
an  habitual  drunkard,  the  court  usually  requires  proof  that  he 
has  voluntarily  refrained  from  the  use  of  intoxicating  liquors,  for 
one  year,  at  least,  preceding  his  application,  as  evidence  of  a  per- 
manent reformation.^^'* 

On  proceedings  to  supercede,  the  burden  is  on  the  petitioner  to 
show  a  changed  or  restored  condition  of  mind.^^*  Proofs  of 
restoration  may  be  heard  on  depositions  without  the  appointment 
of  a  master,  provided  due  notice  is  given  to  the  committee  and 
next  of  kin  of  the  taking  of  the  proofs. ^^^  Nor  can  an  applica- 
tion to  supersede  an  inquisition  filed  six  years  after  confirmation 
be  treated  as  a  traverse. ^^^  When  the  commission  is  superseded, 
on  proof  of  the  party's  sanity,  an  intermediate  contract  for  pro- 
fessional services  is  thereby  validated.^^'  Nor  can  the  alleged 
lunatic,  after  the  reversal  of  the  finding  of  an  inquisition,  main- 
tain trespass  against  the  committee  to  recover  the  value  of  per- 
sonalty sold.^'^ 

13.    Costs.(j) 

The  act  of  1836  provided,  that  the  costs  of  an  unfounded  ap- 
plication, if  the  judge  should  certify  that  there  was  probable 
cause  therefor,  should  be  paid  by  the  petitioner.^'"  And  it  is  en- 
acted by  a  subsequent  statute,  that  in  all  cases,  it  shall  be  the  duty 
of  the  court  to  decide  and  direct  who  shall  pay  the  costs  attendant 
upon  the  issuing  and  execution  of  the  commission,  or  to  appor- 
tion the  same  among  the  parties  interested,  as  the  justice  of  the 
case  may  require,  and  decree  payment  accordingly;^^"  such  costs 
may  be  ordered  to  be  paid  out  of  the  estate,  before  final  decree, 

j     6  Vale  16293. 

153  Ex  parte  Helmbold,  35  L.  I.  291. 
153a  Ex  parte  Hoag,  7  Paige  312. 

154  Thompson's  Appeal,  16  Montg.  102. 

155  Thompson's  Case,  17  Montg.  183. 

156  Thompson's  Appeal,  16  Montg.  102. 

157  Johnston's  Estate,  8  W.  N.  C.  439. 

158  Spaulding  v.  Bullock,  20  Super.  Ct.  301,  affd.  206  Pa.  224. 

159  Act  of  1836,  §9,  2  Purd.  §13,  p.  2390. 

160  Act  16  April,  1849,  §2,  P.  1,.  663,  2  Purd.  §16,  p.  2391. 
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where  there  is  no  certificate  of  the  absence  of  probable  cause."^ 
The  estate  is  liable  in  the  hands  of  the  committee,  for  the  pro- 
fessional services  of  the  attorney  who  conducted  the  proceed- 
ings.^*^ But  the  costs  are  not  payable  out  of  the  proceeds  of  a 
sale  of  the  lunatic's  real  estate,  to  the  prejudice  of  a  prior  lien- 
creditor  ;  except  as  to  the  costs  of  the  sale  by  which  the  fund  is 
produced.^*^  Where  the  inquisition  is  traversed,  and  the  party 
found  to  be  of  sound  mind,  the  committee  is  entitled  to  the  ex- 
penses of  the  inquisition,  and  of  opposing  the  traverse,  for  it  is 
his  duty  to  oppose.^** 

Jurors'  fees  are  still  fixed  by  the  act  of  1836,'*^  notwithstand- 
ing the  act  of  1873,  one  dollar  for  each  day,"*  the  fees  of  wit- 
nesses are  also  one  dollar  a  day;^*'  those  however  who  sign  the 
petition  are  not  entitled  to  witness  fees  nor  mileage.^**  Each 
witness  need  not  present  a  separate  bill  for  costs.^*^ 

The  fees  for  counsel,  both  for  the  petitioner  and  the  lunatic"" 
or  drunkard,^'^  are  payable  out  of  the  estate,  but  the  allowance 
will  be  made  as  low  as  possible  consistent  with  fairness  to  counsel. 
No  fees  will  be  awarded  to  one  who  is  next  of  kin  of  a  lunatic 
who  interferes  for  his  own  advantage,^^^  nor  will  the  court  de- 
cree payment  of  counsel  fees  when  the  defendant  is  not  found  to 
be  a  lunatic.^^*  Nor  can  a  lunatic  make  a  valid  contract  for  coun- 
sel and  expert  witness  fees  in  proceedings  de  lunatico  inquiren- 

161  Clark's  Case,  22  Pa.  466. 

162  Wier  V.  Myers,  34  Pa.  377. 

163  Malone's  Appeal,  79  Pa.  481. 

164  Ex  parte  Clapp,  20  How.  Pr.  385. 

i6s  Act  June  13,  P.  L.  289,  2  Purd.  §4,  p.  2391 ;  act  Feb.  28,  1873,  P.  L.. 
37,  2  Purd.  §53,  p.  1641 ;   In  re  Orr,  7  Dist.  75- 

166  Commonwealth  v.  Henderson,  i  C.  C.  679;  Commonwealth  v. 
Roberts,  i  Chester  18. 

167  Commonwealth  v.  Reese,  i  Chester  176;  In  re  Heft,  8  Dist.  351. 

168  In  re  Hogg,  5  Dist.  561. 

169  Ibid. 

170  Post's  Estate,  19  Dist.  61 ;  Burn's  Case,  6  C.  C.  159 ;  Worrall's  Ap- 
peal, I  Del.  148;  Tarr's  Estate,  10  Super.  Ct.  554;  Giering's  Estate,  10 
North.  137. 

171  In  re  Buecker,  18  W.  N.  C.  70;  Irwin  v.  Jacobs,  52  Pitts.  L.  J.  261. 

172  In  re  Heft,  8  Dist.  351. 

173  Commonwealth  v.  O'Shea,  10  Dist.  580. 
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do,^'*  yet  their  compensation  will  be  allowed  at  the  proper  time 
by  the  court.^'^  Nor  can  money  paid,  physicians  employed  to 
make  an  inquisition  of  a  pauper  with  a  view  of  qualifying  to  tes- 
tify concerning  the  pauper's  condition,  be  allowed  as  costs  and 
charges.^" 

If  the  committee  will  not  pay  the  fees  allowed,  no  action  can 
be  brought  against  them,  but  the  estate  is  liable  therefor.^^'  Pay- 
ment however  cannot  be  enforced  by  attachment.^^'  This  is  on 
the  ground  that  a  decree  imposing  the  costs  of  an  inquisition  in 
lunacy  on  an  alleged  lunatic  under  the  discretionary  power  vested 
in  the  court  by  the  act  of  1849  is  a  judgment  for  debt  on  contract 
and  therefore  cannot  be  enforced  in  that  manner.^'^ 

Fees  and  expenses  of  counsel  in  unsuccessful  proceedings  to 
establish  the  restoration  of  a  drunkard  should  not  be  allowed  out 
of  his  estate  when  the  proceedings  are  not  instituted  in  good  faith 
for  his  best  interests.^*" 

Where  an  alias  commission  is  awarded  on  the  original  appli- 
cation, the  costs  on  the  first  hearing  may  be  determined  on  the 
final  hearing  or  decree.^*^ 

By  the  act  of  1849^*^  it  is  the  duty  of  the  court  to  decide  and 
direct  who  shall  pay  the  costs  including  costs  until  final  judg- 
ment,^*^  nor  does  the  death  of  the  alleged  lunatic,  before  confir- 
mation of  the  inquisition,  oust  the  court  of  jurisdiction  over  the 
question  of  costs  ;^**  but  if  he  dies  before  the  filing  of  the  inquisi- 
tion neither  the  common  pleas  nor  the  orphans'  court  has  power 
to  make  an  order  for  the  payment  of  costs  out  of  his  or  her  es- 

174  '  Freeman's  Appeal,  13  At.  552.  See  Sidebotham  v.  Young,  4  W.  N. 
C.  442. 

175  Ibid. 

176  Perry  Township  Poor  District  v.  Red  Bank  Township  Poor  Dis- 
trict, 8  Dist.  526. 

177  Wier  V.  Myers,  34  Pa.  377;  Rogers'  Appeal,  J19  Pa.  178. 

178  Bloss  V.  Smith,  14  Dist.  75. 

179  Ibid. 

180  In  re  Stokley,  18  Dist.  260. 

181  Marple's  Case,  15  C.  C.  310;  Gehman's  Estate,  8  Lane.  L.  Rev.  233; 
Commonwealth  v.  Eldridge,  2  Chester  333. 

182  Act  April  16,  P.  L.  663,  2  Purd.  §16,  p.  2391. 

183  Hassenplug's  Appeal,  106  Pa.  527;  Clark's  Case,  22  Pa.  466;  In  re 
Johns,  5  Dist.  755- 

184  Ex  parte  Russell,  i  C.  P.  Rep.  34.  See  Engle's  Estate,  49  Pitts.  L. 
J.  16. 
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tate.^^°  If  the  inquisition  find  the  fact  of  lunacy,  the  costs  should 
not  be  imposed  on  the  petitioner  ;^^®  but  if  no  probable  cause  for 
the  proceedings  is  found,  the  petitioner  should  be  required  to 
pay.^^^  If  there  is  a  verdict  in  favor  of  sanity,  yet  the  court  finds 
that  the  petition  was  not  without  cause,  all  the  costs  may  be  im- 
posed on  the  respondent.^*'  In  some  cases,  as  when  the  jurors 
disagree,^*'  the  costs  are  divided.^"" 

Notwithstanding  the  petition  is  in  forma  pauperis  the  court 
may  appoint  a  commission  at  the  expense  of  the  lunatic's  estate, 
and  order  the  committee  to  pay  it  without  notifying  the  peti- 
tioner.^®^ But  the  cost  of  a  proceeding  to  determine  who  should 
pay  the  expense  of  a  commission  should  not  be  taxed  as  costs  of 
the  lunacy  proceedings.^"- 

14.    Appeals. 

The  decree  of  the  court  in  a  lunacy  proceeding  sustaining  the 
respondent's  exceptions  to  the  findings  made  by  the  commissioner 
and  jury  and  setting  aside  the  report  and  referring  the  matter 
back  to  the  commissioner  with  instructions  to  rehear  the  case,  is 
interlocutory  only,  and  no  appeal  lies  therefrom  to  an  appellate 
court.^®^ 


185  Ebling's  Estate,  134  Pa.  227. 

186  In  re  Weaver,  116  Pa.  225. 

187  Ex  parte  Berth,  i  Kulp  loi. 

188  Hassenplug's  Appeal,  106  Pa.  527;  Commonwealth  v.  Bright,  46 
Pitts.  L.  J.  18.  The  respondent  will  be  decreed  to  pay  the  costs  whenever 
the  commission  fails  to  certify  that  there  was  not  probable  cause  for  the 
application.     In  re  Hogg,  S  Dist.  561. 

189  In  re  Graybill,  2  York  109. 

190  Commonwealth  v.  Reeves,  140  Pa.  258. 

191  In  re  Garis,  185  Pa.  497.  See  Equitable  Trust  Co.  v.  Garis,  194  Pa. 
435- 

192  In  re  Hogg,  5  Dist.  561. 

193  Commonwealth  v.  Bonner,  238  Pa.  339.  The  act  of  May  11,  191 1, 
P.  L.  279  providing  for  the  mode  of  taking  exceptions  for  the  purpose  of 
a  review  does  not  apply  to  interlocutory  orders.  Ibid. ;  Fisher  v.  Leader 
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15.  When  court  will  decline  to  hear 

rule. 

16.  When     court     must    write     an 

opinion  sustaining  rule. 

17.  Rule     to     dissolve     fraudulent 

debtor's  attachment. 

18.  Motion  to  withdraw  juror. 

19.  Motion  for  continuance  of  case. 

20.  Motion   for  judgment   non   ob- 

stante verdicto. 

21.  Motion  for  judgment  on  whole 

record. 

22.  Rule  to  force  case  to  trial. 

23.  Motion   concerning  the  record- 

ing of  remarks  of  court. 

24.  Rules   and   motions    regulating 

admission  of  attorneys, 

25.  Rules   relating   to   their   agree- 

ments. 


1.  Nature  of  a  motion. 

2.  What  is  a  motion  and  a  rule. 

3.  Different  names  for  rules.    Of- 

fice rule. 

4.  Court  must  have  jurisdiction. 

5.  Who  can  move  for  a  rule. 

6.  When  motions  should  be  made. 

7.  Presence   of   opposing   counsel. 
Service. 

8.  To     whom     notice     should     be 

given. 

9.  When  rule  is  returnable. 

10.  Enlargement  of  rule. 

11.  How  rule  to  show  cause  must 

be  sustained. 

12.  Summary   relief   on   motion. 

13.  Court  may  suspend  rule. 

14.  Rule  cannot  be  used  as  an  or- 

iginal process. 

I.    Nature  of  motion. 

Having  in  the  preceding  chapters  traced  the  progress  of  the 
cause  from  its  commencement,  by  the  issuing  of  the  original  pro- 
cess, to  the  award  of  the  judicial  consequence  of  either  party's 
success,  and  the  modes  of  enforcing  it,  by  execution,  we  shall 
close  this  volume  with  a  few  additional  notes  on  the  subject  of 
motions  and  their  incidents,  with  a  view  to  the  introduction  of 
some  decisions  and  rules  of  court,  hitherto  unnoticed.  We  do 
not  pretend  to  give  an  enumeration  of  the  various  motions  which 
are  or  may  be  made  in  our  courts,  as  is  done  in  the  English  books 
of  common-law  practice,  because,  from  the  liberality  of  our  prac- 
tice, and  formerly,  from  the  absence  of  equitable  jurisdiction,  a 
much  more  extensive  use  is  made  of  motions  than  would  be  al- 
lowable in  the  courts  of  law  in  England.  We  may,  therefore, 
quote,  in  the  present  place,  the  language  of  an  English  writer,  who 
wished  to  excuse  himself  from  entering  into  a  detail  of  the  prac- 
tice in  chancery,  as  suitable  to  express  the  reasons  which  prevenJ^ 
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us  from  undertaking  an  account  of  all  the  exigencies  which  may 
be  met  through  the  medium  of  motions  in  our  courts :  "The  min- 
utiae of  practical  business  can  only  be  taught  by  practice ;  yet,  in 
the  common-law  proceedings,  the  books  are  generally  very  ac- 
curate, and  will,  on  reference,  furnish  the  necessary  information. 
But  it  is  not  so  in  chancery  practice;  this  is  not  carried  on  with 
that  exactness  and  precision  with  which  the  practice  of  other 
courts  must  be  conducted ;  when  any  difficulty  arises,  motions  are 
generally  resorted  to,  the  result  of  which  depends  on  the  circum- 
stances which  come  before  the  court ;  and  with  the  acquaintance 
of  only  one  party's  case,  it  is  not  easy  to  determine  what  that  will 
be,  till  the  contents  of  affidavits,  the  state  of  facts,  and  other  pro- 
ceedings, are  known."^ 

2.    What  is  a  motion  and  a  rule,  (a) 

A  motion  is  an  application  to  a  court  by  a  party  or  his  counsel ; 
and  the  order  made  by  a  court  on  any  motion,  when  drawn^  into 
form,  is  called  a  rule.  A  motion  is  either  for  a  rule  absolute,  in 
the  first  instance ;  or,  it  is  only  for  a  rule  to  show  cause ;  or,  as  it 
is  frequently'  called,  a  rule  nisi,  which  is  afterwards  discharged  or 
made  absolute  by  the  court,  on  argument.  By  the  general  practice, 
all  motions  made  by  counsel  must  be  put  in  writing,  and  delivered 
to  the  prothonotary,  to  be  entered  on  the  minutes  and  filed ;  the 
time  of  delivery  to  be  indorsed  by  the  prothonotary.  Motions  are 
of  a  civil  or  criminal  nature;  rules  for  attachments  are  the  only 
criminal  rules  granted  which  have  any  relation  to  a  civil  suit.'' 
On  a  motion  for  a  rule  to  show  cause,  depositions  on  the  adverse 
side  will  not  be  received;  when  the  rule  applied  for  is  granted, 
upon  proper  grounds  shown,  the  adverse  .party,  with  his  deposi- 
tions, will  be  fully  heard  on  the  argument.^  The  affidavit  ot  a 
party  is  sufficient  to  lay  a  ground  for  a  rule  to  show  cause.* 

"This,"  says  Justice  Mitchell,  "is  a  comprehensive  definition 
and  its  accuracy  is  vouched  by  the  practice  which  has  maintained 
until  the  present  day.  The  motion  is  the  request  for  the  court's 
action,  the  rule  is  the  action  which  follows  exactly  as  it  is  asked ; 

a  8  Vale  23325,  23438. 

1  Advice  on  the  Study  of  the  Law  85-6;  Am.  ed.  1811. 

2  2  Arch.  Pr.  266. 

3  Snyder  v.  Castor,  4  Yeates  443 ;  Roosevelt  v.  Dean,  3  Caines  log. 

4  Hoar  V.  Mulvey,  i  Binn.  145 ;   Coxe  v.  NichoUs,  2  Yeates  546. 


Motions  and  Rules.  3445 

in  the  great  majority  of  instances  the  motion  is  granted,  always 
in  rules  which  are  either  of  course  or  absolute  in  the  first  instance, 
e.  g. :  rules  for  judgment  by  default  or  confession  on  warrant  of 
attorney;  and  rules  nisi,  that  is  to  say  absolute,  unless  the  party 
to  whom  the  rule  is  directed  shall  show  cause  for  the  discharge 
of  the  rule."8 

3.  Different  names  for  rules.    Office  rule. 

The  rules  which  are  peremptory  or  absolute  in  the  iirst  instance 
are  entered  in  the  prothonotary's  office  on  motion  of  counsel,  and 
do  not  come  before  the  court  at  all,  unless  they  are  brought  up 
specially,^  in  connection  with  subsequent  proceedings.  They  are 
sometimes  called  office  rules.  They  are  also  rules  of  course.  The 
rules  of  course  are  fewer,  and  if  the  other  party  has  a  legal  objec- 
tion thereto,  he  must  enter  a  rule  to  strike  it  off.^  Among  the 
rules  of  this  nature  is  a  rule  to  take  depositions,*  a  rule  on  coun- 
sel to  file  his  warrant  of  attorney,®  a  rule  on  a  garnishee  to  an- 
swer.^" Rules  by  consent  of  parties,  or  their  attorneys,  are  rules 
of  course,  and  are  entered  by  the  prothonotary  on  filing  them. 

4.  Court  must  have  jurisdiction. 

"Before  a  court  can  grant  or  enforce  a  rule  against  any  party, 
it  must  have  acquired  jurisdiction  over  him  by  some  regular  and 
recognized  legal  process.  The  party  must  be  in  court,  within  the 
contemplation  of  the  law,  either  actually  as  party  *  *  *  q^  (.qh- 
structively  as  an  officer  of  the  court  *  *  *  j^  other  words,  a  rule 
is  not  properly  original  process  in  any  case,  but  is  auxiliary,  and 
for  the  facilitating  of  jurisdiction  already  acquired."^^ 

5.  Who  can  move  for  a  rule. 

A  rule  to  show  cause  will  not  be  granted  on  the  ex  parte  mo- 
tion of  counsel.^^    The  right  to  move  for  a  rule  is  usually  con- 

5  Motions  and  Rules,  2. 

6  Mitchell  on  Motions  and  Rules,  9. 

7  Bibbey  v.  Metropolitan  Life  Ins.  Co.,  3  Dist.  234. 

8  Ibid. 

9  Dunn  v.  Stone  Imp.  Co.,  11  W.  N.  C.  95.  Contra, — Commonwealth 
V.  Serfass,  5  C.  C.  I39- 

10  Dougherty  v.  Thayer,  78  Pa.  172. 

11  Mitchell,  J.,  Motions  and  Rules,  p.  11. 

12  Netter  v.  Hosch,  i  C.  C.  452;  Brown  v.  Alexander,  11  W.  N.  C. 
95. 
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fined  to  parties  of  record,^'  except  when  the  petitioner  has  such 
an  interest  in  the  subject  matter  of  the  suit  as  to  give  him  a  stand- 
ing in  the  controversy.^*  The  right  to  a  rule  may  be  lost  by 
laches.^"  A  rule  taken  after  the  technical  disposition  of  a  case 
will  be  refused,^®  on  the  other  hand  a  rule  may  be  prematurely 
taken.^' 

6.  When  motions  should  be  made. 

Motions  should  be  made  at  the  time  and  place  provided  by  the 
rules  of  court,^'  and  usually  they  must  be  made  in  the  court 
wherein  the  suit  in  which  the  motion  is  made  is  pending.^* 

7.  Presence  of  opposing  counsel.    Service. 

The  practice  of  requiring  motions  to  be  made  with  the  knowl- 
edge or  in  the  presence  of  opposing  counsel,  is  a  matter  of  court- 
esy not  of  right.^°  The  notice  of  a  rule  to  plead  should  be  dated, 
otherwise  judgment  will  be  opened.-^  The  service  of  notice  of  a 
rule  to  show  cause  on  an  attorney  of  record  is  sufficient.^^ 

If  there  be  any  irregularity  in  the  service  of  a  rule  nisi,  it  will 
be  waived  by  the  party's  afterwards  appearing  and  showing 
cause  against  it.^*  The  rule,  thus  granted,  requires  the  opposite 
party  to  show  cause,  upon  some  day  certain  in  term,  at  the  dis- 

13  Thistle  Mills  v.  Watson,  2  C.  C.  271;  Barker  v.  Johnson,  2  C.  C. 
414;   Buck  V.  Boland,  I  W.  N.  C.  6. 

14  Rogers  v.  Gilmore,  12  W.  N.  C.  420;  National  Bank  of  the  Republic 
V.  Tasker,  I  C.  C.  173. 

15  Martin  v.  Graybill,  8  Dist.  589 ;  Fuchs  v.  Wright,  6  W.  N.  C.  157 ; 
Dobbins  v.  Erney,  17  W.  N.  C.  400;  Jones  v.  Moyer,  4  Kulp  288;  Scranton 
V.  Wells,  3  Lack.  L.  N.  i. 

16  Philadelphia  v.  Conrad,  i  W.  N.  C.  104;  Torode  v.  Bancroft,  I  W. 
N.  C.  402;   Carr  v.  O'Neill,  i  W.  N.  C.  41. 

17  Ellison  V.  Penn  Electric  Light  Co.,  19  W.  N.  C.  131. 

18  Burke  v.  Allen,  10  W.  N.  C.  138;  Consumers'  Coal  Company  v. 
Hutchinson,  2  Kulp  74. 

19  Cummings  v.  Forsman,  6  Pa.  194. 

20  Seidel  v.  Hurley,  i  Wood.  352.  See  Croop  v.  Treas,  8  C.  C.  107. 
By  the  Philadelphia  rule  of  court  "copies  of  all  motions,  rules  and  petitions, 
shall  be  forthwith  served  upon  the  adverse  party."    No.  88. 

21  Stokes  V.  Kyle,  2  W.  N.  C.  427. 

23  Hutcheson  v.  Johnson,  i  Binn.  59;  Cummings  v.  Forsman,  6  Pa. 
194.     See  Patterson  v.  Patterson,  i  W.  N.  C.  374. 

24  Tidd  500. 
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cretion  of  the  court.^^  If  the  rule  be  to  set  aside  proceedings  for 
irregularity,  and  to  stay  proceedings  in  the  meantime,  it  suspends 
them,  for  all  purposes,  until  the  rule  is  discharged  ;^*'  and  if  anv 
proceedings,  directly  or  collaterally,  be  had  in  the  cause  in  the 
meantime,  the  court,  upon  application,  will  set  them  aside.^'  A 
decision,  by  which  proceedings  are  set  aside,  disposes  of  all  sub- 
sequent motions  respecting  the  proceeding  so  treated.^* 
8.    To  whom  notice  should  be  given. 

The  general  rule  is,  that  all  notices,  where  the  party  has  a  known 
attorney,  may  be  given  to  that  attorney  or  his  agent  f^  but  where 
a  rule  of  court  requires  notice  to  be  given  to  the  opposite  party, 
notice  to  his  attorney  is  not  sufficient,^"  unless  there  be  an  express 
recognition  of  the  notice  on  the  part  of  the  attorney.  Why  this 
construction  should  be  confined  to  the  case  of  depositions  is  not 
very  apparent;  for,  if  we  examine  the  reason  which  dictated  it, 
namely,  that  the  exemption  of  the  attorney  is  a  personal  privilege, 
which  he  may  waive  at  pleasure,  we  shall  find  it  applicable  to 
every  case  in  which  the  transmission  of  notice  by  an  attorney  to 
his  client,  involves  any  trouble  or  responsibility.^^ 

g.    When  rule  is  returnable. (b) 

When  a  rule  is  entered  it  is  generally  understood  to  be  return- 
able to  the  next  term,  though  the  court  has  power  to  fix  a  par- 
ticular day.^^  But  if  there  is  no  rule  of  court  or  statute  to  the 
contrary,  a  rule  to  show  cause  may  be  made  returnable  to  a  time 
when  no  court  is  in  session.^'  The  entry  of  a  motion  in  the  rule 
book  by  an  attorney  and  transfer  to  the  docket  by  the  prothono- 
tary,  without  the  judge's  signature,  contrary  to  a  rule  of  court,  is 
not  a  binding  vaUd  record.^* 

b    8  Vale  23440. 

25  Desler  v.  Burden,  I  Bro.  220. 

26  Swayne  v.  Crammond,  4  T.  R.  176. 

27  2  Arch.  Pr.  267. 

28  Etter  V.  Edwards,  4  W.  63. 

29  Dunkin  v.  Calbraith,  i  Bro.  14.  A  rule  to  show  cause  of  action  is 
well  served  upon  the  plaintiff's  attorney.    Hutcheson  v.  Johnson,  I  Binn. 

59- 

30  Nash  V.  Gilkeson,  S  S.  &.  R.  352. 

31  See  Newlin  v.  Newlin,  8  S.  &  R.  41. 

32  Desler  v.  Burden,  I  P.  A.  Bro.  220. 

33  Beshoar  v.  Stouffer,  2  Blair  1 12. 

34  Croop  V.  Freas,  8  C.  C.  107. 
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10.  Enlargement  of  rule. 

Upon  the  day  appointed  by  the  rule,  the  opposite  party  must 
show  cause  against  it,  unless  by  consent,  or  by  the  order  of  the 
court,  it  stand  over  until  another  day  in  the  same  term.  Either 
party,  however,  if  not  prepared  to  support,  or  show  cause  against 
the  rule,  may  move  that  it  be  enlarged  to  a  future  day  in  the  same 
oi:  next  term.  But  it  is  not,  by  any  means,  of  course,  that  the 
court  should  thus  enlarge  a  rule,  sufficient  ground  must  be  laid 
to  induce  them  to  do  so.°^  If  the  application  be  made  by  the  party 
who  obtained  the  rule,  the  court  usually  grants  it,  where  it  is  his 
own  delay;  but  not  where  it  would  have  the  effect  of  detaining 
the  opposite  party  in  custody,  nor  in  other  cases,  without  consent 
or  some  evident  necessity;  if  moved  for  by  the  opposite  party, 
the  court  will  frequently  enlarge  it  upon  terms;  or  if  the  rule 
were  not  served  in  time  to  give  the  party  an  opportunity  of  show- 
ing cause  against  it,  he  may  demand  that  the  rule  be  enlarged  as  a 
matter  of  right.'®  If  it  be  enlarged  to  a  subsequent  term,  it  is 
called  on  in  its  order  upon  the  motion  or  argument  list ;  but  if  it 
be  enlarged  or  stand  over  to  another  day  in  the  same  term,  either 
party  may  bring  it  on,  upon  the  day  so  appointed,  by  moving  to 
discharge  the  rule,  or  to  make  it  absolute.'^ 

11.  How  rule  to  show  cause  must  be  sustained,  (c) 

Whenever  a  party  obtains  a  rule  to  show  cause  he  must  in  the 
first  place  sustain  it  by  evidence  before  the  other  party  is  required 
td  reiply.'*  The  general  practice  is,  that  on  all  motions  or  rules  to 
show  cause,  on  the  hearing  of  which  facts  are  to  be  investigated, 
the  testimony  of  the  witnesses  is  to  be  taken  by  depositions  in 
writing,  before  a  judge,  justice  of  the  peace,  alderman,  or  an  ex- 
aminer appointed  by  the  court,  upon  reasonable  notice  in  writing 
to  the  opposite  party  or  his  attorney;  and  no  witnesses  will  be 
examined  at  the  bar,  but  by  a  special  and  previous  order  of  the 
court.'^    A  rule  to  take  depositions  is  always  implied  in  a  rule  to 

c    8  Vale  23441. 

35  2  Arch.  Pr.  267-8. 

36  2  Arch.  Pr.  267-8;  Tidd  502.    And  see  i  Smith  K.  B.  199. 

37  2  Arch.  Pr.  268. 

38  Evans  v.  Sidwell,  9  Lane.  Bar  113. 

39  The  court  will  not  make  an  order  to  close  the  testimony  in  support 
of  a  rule  to  show  cause;  the  party  must  set  it  down  for  argument. 
Gleason  v.  Chambers,  I  W.  N.  C.  112. 


Motions  and  Rules.  3449 

show  cause;*"  as,  in  case  of  a  rule  to  show  cause  why  an  attach- 
ment should  not  be  quashed ;  the  facts,  if  disputed,  are  to  be  ascer- 
tained by  depositions  ;*^  the  affidavit  of  a  party,  though  it  may  lay 
the  ground  for  a  rule  to  show  cause,  cannot  be  heard  on  the  argu- 
ment of  that  rule ;  but  proof  must  be  produced  from  a  different 
quarter ;  and  throughout  the  state,*^  on  the  hearing  of  any  motion 
or  application,  after  a  rule  to  show  cause  has  been  granted,  no 
affidavit  can  be  read,  unless  notice  has  been  given  to  the  opposite 
party,  that  an  opportunity  may  be  afforded  to  cross-examine. 

The  court  may  order  depositions  to  be  taken  at  any  time  or  dis- 
pense with  them  altogether.*^  But  when  the  order  is  made,  unless 
they  are  taken,  the  rule  will  be  discharged  even  though  no  answer 
has  been  filed.**  A  rule  of  court  which  provides  that  a  rule  to 
take  depositions  of  witnesses  within  the  state  may  be  entered  of 
course  by  the  prothonotary  without  showing  any  cause  therefor,  is 
contrary  to  law  and  void.*^ 

An  ex  parte  affidavit  is  sufficient  to  ground  a  rule  to  show 
cause,*'  but  cannot  be  read  at  the  hearing.*^  But  the  petition  and 
affidavit  on  which  a  rule  is  granted  is  not  evidence  in  support  of 
the  rule.**  By  agreement  however  the  affidavit  presented  may  be 
read  in  lieu  of  a  deposition.*^  On  a  motion  for  a  rule  to  show 
cause  depositions  on  the  other  side  will  not  be  heard  ;^°  nor  are 
depositions  taken  on  a  former  rule  admissible  ;°^  nor  will  the  court 


40  Netter  v.  Hosch,  i  C.  C.  452;  Llewellyn  v.  Levy,  33  W.  N.  C.  310; 
Coulon  V.  De  Lisle,  i  Bro.  256. 

41  Coulon  V.  De  Lisle,  i  Bro.  256. 

42  Hoar  V.  Mulvey,  i  Binn.  145 ;  Coxe  v.  Nicholls,  2  Yeates  546. 

43  Netter  v.  Hosch,  i  C.  C.  452;  Llewellyn  v  Levy,  33  W.  N.  C.  310; 
Coulon  V.  De  Lisle,  i  Bro.  256. 

44  Tyson  v.  Finney,  i  W.  N.  C.  74 ;  Brady  v.  Wisler,  2  W.  N.  C.  82. 

45  Fowler  v.  American  Nat.  Gas.  Co.,  41  C.  C.  35 ;  International  Coal 
Mining  Co.  v.  Pennsylvania  R.  Co.,  214  Pa.  469. 

46  Gregg's  Appeal,  30  Pitts.  L.  J.  59-  But  see  Rothermel  v.  Moyer,  24 
Super.  Ct.  325. 

47  Kulp  v.  Shock,  8  Lane.  L.  Rev.  114;  National  Bank  of  Ashland  v. 
Breisch,  2  Leg.  Rec,  379;  Hoar  v.  Mulvey,  i  Binn.  145;  Coxe  v.  Nicholls, 
2, Yeates  546. 

48  Patterson's  Petition,  13  Lane.  L.  Rev.  127. 

49  Phillips  v.  Lanning,  i  W.  N.  C.  149.  See  Flannery  v.  Silvius,  4  Kulp 
Soa 

50  Snyder  v.  Castor,  4  Yeates  443. 

51  Torode  v.  Bancroft,  i  W.  N.  C.  402. 
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make  an  order  to  close  the  testimony  in  support  of  a  rule  to  show 
cause.^^  Again,  the  opinion  in  a  rule  to  show  cause  is  no  part  of 
the  record  and  cannot  be  considered  an  appeal.'' 

12.    Summary  relief  on  motion,  (d) 

In  some  cases,  our  courts  will  interfere,  and  grant  relief  on  mo- 
tion. Thus  where  a  suitor  or  witness  privileged  from  arrest,  has 
been  taken  on  a  capias,  the  court,  of  which  the  arrest  is  a  contempt, 
will  discharge  him,  though  the  court  from  which  the  process  issues 
have  refused  to  discharge ;  it  is  the  privilege  of  the  court,  for  the 
protection  of  the  party,  to  whom  the  common  law  gave  a  writ  of 
privilege  in  that  case,  in  lieu  of  which,  summary  relief  on  motion 
is  now  substituted,  and  this  cannot  be  denied,  on  proper  grounds 
shown."*  Another  case,  in  which  relief  would  be  granted  in  a 
summary  manner  on  motion,  is,  where  a  party,  having  recovered 
in  ejectment  the  whole  land  for  which  the  action  was  brought, 
uses  no  means  whatever  to  enforce  the  judgment,  but  brings  a 
second  ejectment;  here,  if  the  defendant  were  willing  to  sur- 
render the  land,  the  court  would  interfere,  on  motion,  to  protect 
him  from  the  costs  of  a  new  ejectment.*' 

The  relief  sometimes  sought  is  negatived  by  the  courts  as  not 
proper  to  secure  the  relief  asked.  Thus  a  rule  taken  to  obtain  the 
opinion  of  the  court,  and  not  based  on  facts  concerning  which  the 
court  is  asked  to  make  an  order  will  be  discharged,"^  likewise  a 
rule  to  strike  off  a  rule  to  show  cause,  for  the  objection  may  be 
heard  on  the  argument  of  the  principal  rule  f  likewise  a  rule  to 
plead  and  a  rule  to  arbitrate  as  they  are  inconsistent;"*  likewise 
to  raise  a  question  that  should  have  been  raised  on  demurrer,"' 
or  to  take  the  place  of  a  bill  in  equity.*"  Nor  will  the  court  grant 
a  permanent  stay  of  execution  on  motion,  for  a  bill  in  equity  is 

d  8  Vale  23327. 

52  Gleason  v.  Chambers,  i  W.  N.  C.  112. 

53  Barber's  Appeal,  i  W.  N.  C.  307. 

54  United  States  v.  Edme,  9  S.  &  R.  149. 

55  Rambler  v.  Tryon,  7  S.  &  R.  90. 

56  Washburn  v.  Baldwin,  10  Phila.  472. 

57  Newlin  v.  Armstrong,  8  W.  N.  C.  255 ;  Association  v.  Adams,  i  W. 
N.  C.  160;   Paul  V.  Lynch,  2  W.  N.  C.  478;   Stell  v,  Meyer,  9  Dist.  516. 

58  Ersey  v.  Gray,  2  Del.  26. 

59  Spaulding  v.  Barber,  9  W.  N.  C.  253. 

60  Smith  V.  Eline,  5  Dist.  92;  Carr  v.  O'Neill,  I  W.  N.  C.  41. 
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the  ordinary  remedy  ;^^  nor  grant  a  motion  for  the  removal  of 
a  deputy  sheriff  on  the  charge  of  extortion  ;°^  nor  allow  a  plaintiff 
to  substitute  a  copy  of  a  mechanic's  lien  for  the  original  lost  from 
the  court  records.*^  Likewise  a  rule  to  show  cause  why  a  prom- 
issory note,  the  cause  of  action,  should  not  be  transmitted  to  an- 
other country  for  the  inspection  of  witnesses  was  discharged."* 

13.  Court  may  suspend  rule. 

The  court  may  suspend  a  rule  requiring  trial  lists  to  be  prepared 
and  publicly  posted  for  at  least  six  weeks  before  the  commence- 
ment of  the  trial  term  if  there  be  good  reason  for  doing  so."^ 
Thus  in  one  case  of  suspension  of  the  rule  it  appeared  that  thirty- 
seven  days  had  elapsed  between  the  framing  of  the  issue  and  the 
trial,  that  every  opportunity  had  been  given  to  the  parties  to  pre- 
pare for  trial,  and  that  the  court  had  offered  to  give  more  time  if 
it  were  needed  for  preparation.®" 

14.  Rule  cannot  be  used  as  an  original  process. 

A  rule"'  cannot  be  used  as  original  process,  but  is  used  primarily 
for  facilitating  jurisdiction  already  acquired,  unless  it  is  expressly 
authorized  by  statute  to  compel  the  performance  of  a  duty."' 

15.  When  court  will  decline  to  hear  nile.(e) 

The  court  will  decline  to  hear  a  rule  placed  by  a  mistake  on  the 
current  motion  list  instead  of  the  miscellaneous  argument  list."'' 
And  when  the  motion  list  shows  the  date  of  the  original  presenta- 
tion of  a  petition,  the  court  will,  on  petition,  direct  a  nunc  pro  tunc 
entry  to  be  made  on  the  docket  showing  the  presentation  as  of  the 
date  appearing  on  the  motion  list.'" 


e    8  Vale  23440. 

61  Smith  V.  Eline,  5  Dist.  92;  Umberger  v.  Bord,  i  Lane.  L.  Rev.  361. 

62  Ex  parte  Sheriflf,  8  Phila.  266. 
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1 6.  When  court  must  write  an  opinion  sustaining  rule. 

The  court  below  should  write  an  opinion  in  making  absolute 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence 
and  not  merely  enter  an  order  "rule  absolute,"  and  if  such  an 
order  is  entered,  the  record  will  be  remitted  so  that  the  court  be- 
low may  indicate  its  reasons  for  its  action.  "The  duty  is  not 
ours,"  said  the  appellate  court,  "in  the  first  instance,  of  saying 
why  an  affidavit  of  defence  is  insufficient."'^ 

17.  Rule  to  dissolve  fraudulent  debtor's  attachment. 

The  court  will  not  on  a  rule  to  dissolve  a  fraudulent  debtor's 
attachment,  under  the  act  of  1869,  decide  the  question  of  an  al- 
leged fraudulent  issuance  of  a  prior  execution.  The  proper 
method  is  for  the  plaintiff  in  the  attachment  to  rule  the  proceeds 
of  the  sale  into  court  and  obtain  an  issue  concerning  the  alleged 
fraud.'^ 

18.  Motion  to  withdraw  juror.(f) 

The  occasions  are  frequenf'  in  which  a  motion  is  made  to 
withdraw  a  juror  by  reason  of  the  improper  language  of 
counsel  in  addressing  a  jury,  and  a  denial  of  the  request  followed 
by  a  verdict  against  the  party  making  the  request  may  lead  to  a 
motion,  based  on  such  refusal,  for  a  new  trial.'*  Of  course  when- 
ever the  objection  to  the  remark  is  waived,  no  ground  exists  for 
granting  a  motion  for  a  new  trial.'^  A  mere  objection  to  im- 
proper remarks  of  counsel  and  the  noting  of  an  exception  of  them 
is  not  sufficient  to  sustain  an  assigimient  of  error  complaining  of 
them.  This  must  show  a  request  or  motion  for  the  withdrawal  of 
a  juror  and  a  continuance  of  the  case,  a  refusal  of  the  request, 
and  an  exception  granted  by  the  trial  judge.'' 


f    9  Vale  27021. 

71  Norris  v.  Breakwater  Co.,  231  Pa.  163. 

72  Delshimer  Brothers  v.  Kelley,  5  Dist.  536.    See  also  Chafflin  v. 
Weiss,  16  C.  C.  247. 

73  See  Chap.  23,  §42,  Vol.  i,  p.  886. 

74  Kremmel  v.  Moss  Cigar  Co.,  237  Pa.  253.    See  review  of  cases  by 
Judge  Stewart  in  Lobar  v.  Beneditto,  20  Dist.  799. 

75  Ibid. 

76  Ickes  V.  Ickes,  237  Fa.  582;  Brown  v.  Central  Pa.  Traction  Co.,  237 
Pa.  324. 
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19.  Motion  for  continuance  of  case.(g) 

A  motion  for  the  continuance  of  a  case  is  addressed  to  the 
sound  discretion  of  ^the  trial  court,  and  its  order  will  not  be  over- 
ruled by  the  appellate  court  in  the  absence  of  clear  proof  of  an 
abuse  of  power.'''  And  when  a  rule  is  taken  by  a  defendant  to 
strike  off  a  discontinuance,  and  this  rule  is  heard  and  discharged 
by  the  court,  such  action  is  equivalent  to  a  grant  of  leave  to  dis- 
continue, and  thereafter  the  court  is  under  no  obligation  to  recon- 
sider the  matter  on  a  new  and  amplified  application  by  the  defend- 
ant. If  the  defendant  failed  to  present  his  whole  case  at  the  hear- 
ing of  the  rule,  as  he  was  bound  to  do,  the  fault  or  misfortune  was 
his  own.'* 

20.  Motion  for  judgment  non  obstante  veredicto.(h) 

Motions  for  judgment  non  obstante  veredicto  have  been  already 
considered.^'  A  party  has  a  right  to  move  for  judgment  n.  o.  v. 
on  the  whole  record  only  when  he  has  presented  a  written  point 
requesting  binding  instructions  before  a  verdict  which  has  been 
reserved  or  declined.*"  An  oral  motion  for  binding  instructions 
is  insufficient.'^  Again,  a  rule  for  judgment  for  the  defendant 
non  obstante  veredicto  may  be  treated  as  a  motion  for  a  new  trial, 
and  as  such  made  absolute.'^  The  practice  of  directing  a  verdict 
for  the  plaintiff  for  the  whole  amount  in  a  scire  facias  proceeding 
and  adjusting  the  credit  on  a  motion  for  judgment  non  obstante 
veredicto  is  not  good  practice  though  approved  by  the  parties.'^ 

g    I  Vale  1112;   2  Vale  3713. 
h    5  Vale  14475. 

yy  First  Nat.  Bank  of  Leechburg  v.  Title  Guaranty  &  Surety  Co.,  238 
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83  Patterson  v.  Hughes,  236  Pa.  320. 

vol,.  IV — 31 


3454         Common  Law  Practice  in  Pennsylvania. 

On  a  reversal  of  the  court  below  in  granting  a  judgment  non  ob- 
stante veredicto,  if  the  appellate  court,  instead  of  entering  judg- 
ment on  the  verdict,  awards  a  procedendo  so  that  the  court  may 
consider  and  dispose  of  the  pending  motion  for  a  new  trial,  the 
court  below  may  grant  a  new  trial  without  assigning  any  reason 
therefor.**  Again,  when  the  appellate  court  reverses  a  judgment 
non  obstante  veredicto  it  will  remit  the  record  to  the  common  pleas 
with  leave  to  reinstate  the  rule  for  a  new  trial  in  order  that  the 
judgment  may  be  entered  thereon  as  law  and  right  require.  In 
this  way  an  opportunity  is  given  to  the  defendant  to  appeal.'^ 

The  parties  asking  for  a  judgment  non  obstante  veredicto  under 
the  act  of  1905  and  failing  to  secure  it  must  ask  for  and  obtain  an 
exception,  otherwise  an  appeal  from  the  action  of  the  court  will 
be  quashed.*' 

"Where  on  an  appeal  from  a  judgment  non  obstante  veredicto, 
the  judgment  is  reversed,  and  the  record  remitted  with  directions 
to  the  court  below  to  enter  such  judgment  as  law  and  right  require, 
the  case  then  stands  as  though  no  proceedings  in  the  court  below 
had  been  taken  after  the  rendering  of  the  verdict ;  and  it  is  for  the 
court  below  to  take  such  action  with  respect  to  the  verdict  as  in 
its  judgment  law  and  right  require.  It  follows  that  it  may  either 
direct  judgment  on  the  verdict,  order  a  new  trial  on  a  refusal  of 
plaintiff  to  accede  to  a  reduction  in  amount  of  the  verdict,  or  order 
a  new  trial  irrespective  of  any  such  condition.  Within  these 
limits,  the  verdict  is  in  the  power  of  the  court."*' 

When  the  verdict  for  plaintiff  depends  on  the  admission  of  ir- 
relevant evidence  the  error  can  be  corrected  only  by  a  new  trial 
and  not  by  judgment  n.  o.  v.** 

21.    Motion  for  judgment  on  whole  record. 

Whenever  a  jury  has  disagreed  and  the  defendant  moves  that 
all  the  evidence  be  certified  and  filed,  and  also  moves  for  a  judg- 
ment in  favor  of  the  defendant  upon  the  whole  record  under  the 
act  of  April,  1911,  and  the  court  acts  on  the  motion  as  follows: 

84  Duffy  V.  York  Haven  Water  &  Power  Co.,  235  Pa.  217 ;  Dalmas  v. 
Kemble,  215  Pa.  410;   Bond  v.  Pennsylvania  R.  Co.,  218  Pa.  34. 

85  Hardoncourt  v.  North  Penn.  Iron  Co.,  225  Pa.  379. 

86  International  Sav.  &  Trust  Co.  v.  Printz,  37  Super  Ct.  134;  B.  F. 
Lee  Co.  v.  Sherman,  43  Super.  Ct.  557. 

87  Sloan  V.  Pfiila.  &  Reading  R.  Co.,  235  Pa.  155,  159. 

88  Pennell  v.  Phillips,  20  Dist.  843. 
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"Motion  dismissed,"  such  action  of  the  court  is  not  a  judgment 
from  which  an  appeal  lies.''  By  this  act  the  record  should  disclose 
the  several  steps  in  the  proceeding.  It  should  appear  that  a  bind- 
ing instruction  had  been  secured  or  declined,  that  the  jury  had 
disagreed,  that  the  party  had  moved  the  court  to  certify  the  evi- 
dence and  enter  judgment  in  his  favor,  that  the  court  was  of  the 
opinion  that  a  new  trial  should  not  be  granted,  and  that  judgment 
was  entered  in  favor  of  the  appellee.  Unless  these  facts  are 
found  to  exist,  the  statute  does  not  empower  the  trial  court  to 
enter  a  judgment,  nor  authorize  an  appeal  frOm  its  action  in  re- 
fusing judgment.'" 

The  dismissal  of  a  motion  for  judgment  implies  that  the  court 
is  of  opinion  that  the  case  should  be  retried.'^ 

22.  Rule  to  force  case  to  trial. 

After  a  verdict  for  the  plaintiff  and  a  new  trial  is  granted, 
should  the  defendant  die  and  his  executor  sell  his  real  estate,  the 
grantee  has  no  standing  to  force  the  case  to  trial  by  rule.  The 
proper  way  to  bring  in  his  executor  would  be  by  scire  facias  at 
the  instance  of  the  plaintiff.'^ 

23.  Motion  concerning  the  recording  of  remarks  of  court. 

It  is  the  duty  of  the  court  when  requested  to  direct  the  stenog- 
rapher to  place  on  record  the  remarks  as  the  court  understood 
them,  and  if  he  refuses  or  fails  to  do  so,  the  counsel  may  place  the 
remarks  on  record  by  affidavit.'* 

24.  Rules  and  motions  regulating  admission  of  attorneys,  (i) 

The  courts  have  adopted  rules  regulating  the  admission  of  at- 
torneys to  practice  law  before  their  courts,  which,  if  not  in  con- 
flict with  the  law  of  the  state,  are  doubtless  of  binding  authority.'* 
but  the  act  of  1909,'^  providing  that  admission  to  practice  as  an 
attorney-at-law  in  the  supreme  court  of  this  commonwealth  shall 

i     8  Vale  23364. 

89  Lipsky  V.  Stolzer,  236  Pa.  151. 

90  Ibid. 

91  Ibid. 

92  Grossman  v.  Nunamacher,  15  Dist.  548. 

93  Commonwealth  v.  Shoemaker,  240  Pa.  255 ;  Holden  v.  Pennsylvania 
R.  Co.,  169  Pa.  I. 

94  Byrne's  Account,  17  Dist.  427;  Vanatta  v.  Anderson,  3  Binn.  417; 
Snyder  v.  Bauchman,  8  S.  &  R.  336;  Lehman  v.  Howley,  95  Pa.  295. 

95  Act  May  8,  P.  h.  475.  S  Purd.  §1,  p.  5243. 
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of  itself,  without  more  operate  as  an  admission  of  such  attorney  as 
an  attorney-at-law  in  every  other  court  of  this  commonwealth, 
without  other  or  further  action  by  such  other  courts  or  by  such 
attorney,  which  has  been  declared  constitutional,""  of  course  sup- 
plants any  rules  of  the  courts  so  far  as  they  conflict  with  this  state- 
wide enactment.  The  counties  however  still  have  power  to  regu- 
late practice  by  non-resident  attorneys."'  A  rule  of  court  there- 
fore providing  that  a  non-resident  attorney  cannot  practice  as  sole 
counsel  in  any  case  without  joining  with  himself  a  resident  attor- 
ney has  been  sustained."^  Consequently  on  the  admission,  by  mo- 
tion, of  a  non-resident  attorney  pro  hac  vice,  and  the  granting 
leave  to  him  afterward  to  file  a  petition,  a  subsequent  order  per- 
mitting the  entry  nunc  pro  tunc  of  the  appearance  of  a  resident 
attorney,  in  order  to  comply  with  the  rule,  was  proper.""  The 
supreme  court  has  also  remarked  in  Hoopes  v.  Bradshaw,^""  "an- 
other function  of  the  court  below,  not  interfered  with  by  the  act 
[of  1909] ,  and  which  it  may  be  well  to  notice,  is  its  power  to  adopt 
rules  relating  to  the  service  of  notices  or  papers  upon  non-resident 
practitioners.  When  the  act  of  1909  is  invoked  by  one  who  does 
not  intend  to  reside  or  establish  an  office  in  the  couiity  to  whose 
courts  he  would  be  admitted,  he  is  not  to  expect  practitioners  re- 
siding in  the  county,  or  having  established  offices  within  it,  to  be 
subjected  to  annoyance  and  inconvenience  in  the  services  of  rules 
or  notice  upon  him;  and  the  adoption  of  a  rule  as  to  this  con- 
tinues to  be  within  the  power  of  the  court." 

35.    Rules  relating  to  their  agreements. 

All  agreements  of  attorneys,  touching  the  business  of  the  courts, 
must  be  in  writing,  otherwise  the  court  will  pay  no  regard  to 
them.^"^  Even  an  agreement  by  counsel  to  abide  by  the  opinion 
of  a  professional  gentleman,  will  be  supported  and  enforced  by 

96  Hoopes  V.  Bradshaw,  231  Pa.  485. 

97  See  Chap.  6,  §6,  Vol.  i,  p.  195. 

98  Byrne's  Account,  17  Dist.  427. 

99  Ibid. 

100  321  Pa.  48s,  491- 

loi  See  Chap.  6,  §35,  Vol.  i,  p.  225.  Shippen  v.  Bush,  i  Dall.  2S1. 
Powell  V.  Tobias,  2  Phila.  274.  But  an  agreement  between  the  attorneys  of 
execution-creditors  and  the  sheriflt,  as  to  the  mode  of  sale,  need  not  be  in 
writing.    Reamer's  Appeal,  18  Pa.  510. 
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the  court  ;^°^  but  an  order  of  the  court,  made  on  motion,  cannot  be 
nullified  by  an  agreement  filed  of  record.^"* 

102  Cahill  V.  Benn,  6  Binn."  99.  See  Galbreath  v.  Colt,  4  Yeates  ssi; 
Johnson  v.  Chaffant,  i  Binn.  75;  Fursht  v.  Overdeer,  3  W.  &  S.  470; 
Heilner  v.  Battin,  27  Pa.  517;  Continental  Insurance  Co.  v.  Delpeuch,  82 
Pa.  225. 

103  Miller  v.  Gallagher,  i  W.  N.  C.  374. 
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I.    Personal  Actions. 

I.    Statutes  of  limitation. 

The  plaintiff  must  commence  his. suit  within  a  certain  period 
after  the  cause  of  action  accrued,  which  varies  according  to  the 
nature  of  the  subject ;  otherwise,  his  claim  may  be  defeated  by  the 
interposition  of  the  statute  of  limitations,  or  by  the  presumption 
which  the  law  allows  in  cases  of  stale  and  antiquated  demands, 
that  they  have  been  satisfied.  It  is  not  a  statute  to.  protect  parties 
against  loss  of  evidence  merely,  but  to  quiet  claims  and  promote 
the  security  of  mankind.  Formerly,  the  English  courts  were  dis- 
posed against  it,  but  latterly,  they,  as  well  as  the  courts  of  the 
United  States,  seem  inclined,  as  far  as  possible,  to  retrace  their 
steps  and  get  back  to  the  plain  construction  of  the  act.^ 

2a.    Application  to  actions  of  trespass,  replevin,  etc.  (a) 

It  is  provided  by  the  act  of  1713,^  that  all  actions  of  trespass 
quare  clausum  fregit,  detinue,  replevin  for  taking  away  goods  and 
cattle,  all  actions  upon  account  and  upon  the  case^  (other  than 
such  accounts  as  concern  the  trade  of  merchandise  betw;een  mer- 
chant and  merchant,  their  factors  and  servants),  all  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent,  except  the  proprietaries' 
quit-rents,  and  all  actions  of  trespass,  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  shall  be  commenced  within  the  limi- 
tation hereafter  expressed,  and  not  after;  that  is  to  say,  actions 
on  the  case,  other  thaii  for  slander,  and  the  said  actions  for  ac- 
count, trespass,  debt,  detinue,  replevin  and  trespass  quare  clausum 
fregit,  within  six  years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after.  And  the  said  actions  of  trespass,  of  assault, 
menace,  battery,  wounding,  imprisonment,  or  any  of  them,  within 

a    6  Vale  16050. 

1  The  statute  is  applied  with  the  same  effect  in  a  court  of  equity,  as  in 
a  court  of  law.  Hamilton  v.  Hamilton,  18  Pa.  20;  Todd's  Appeal,  24  Pa. 
429;  Waterman  v.  Brown,  31  Pa.  161;  Neely's  Appeal,  85  Pa.  387;  Bank 
of  the  United  States  v.  Biddle,  2  Pars.  31 ;  Randel  v.  Ely,  3  Brewst.  270. 

2  Act  27  March,  1713,  §1.  i  Sm.  L.  76,  2  Purd.  §28,  p.  2282. 

3  This  is  to  include  actions  upon  promissory  notes,  by  act  28  May,  1715, 
§6,  I  Sm.  L.  91,  2  Purd.  §36,  p.  2294.  And  suits  against  the  stockholders 
or  directors  of  corporations  or  associations,  to  charge  them  individually 
with  the  debts  of  the  company,  by  act  28  March,  1867,  P.  L.  48,  2  Purd.  §38, 
p.  2294. 


3460         Common  Law  Practici;  in  Pennsylvania. 

two  years  next  after  the  cause  of  such  actions  or  suit,  and  not 
after.  And  the  said  actions  upon  the  case  for  words,  within  one 
year  next  after  the  words  spoken,  and  not  after.*  Actions  upon 
official  bonds  must  be  brought  against  the  sureties  therein,  within 
seven  years  after  the  cause  of  action  accrued  f  upon  the  official 
bonds  and  recognizances  of  sheriffs,  constables,  and  coroners, 
suit  must  be  brought  within  five  years  from  the  date  of  such  obli- 
gation.^ Suits  upon  administration-bonds  are  limited  to  seven 
years  from  their  date.' 

b.    Leases,  etc. 

The  statute  is  to  be  contrued  strictly,  and  not  to  be  extended 
beyond  its  express  words:  thus,  debt  on  an  indenture  reserving 
rent,  is  not  within  the  statute,  notwithstanding  its  terms ;  the  act 
is  a  bar  to  the  recovery  of  rent  reserved  only  on  leases  by  parol ; 
a  lease  by  indenture  being  equal  to  a  specialty.*  And  the  settled 
construction  is,  that  it  applies  solely  to  actions  of  debt  founded 
upon  contracts  in  fact,  as  distinguished  from  those  arising  from 
construction  of  law  f  thus,  from  a  judgment  in  a  justice's  court, 
the  law  implies  a  contract,  and  it  is,  at  least,  of  as  high  a  nature 
as  a  specialty,  and  therefore,  is  not  affected  by  the  statute,  admit- 
ting that  such  judgment  is  not  a  record.^"  Nor  is  it  a  bar  to  a 
widow's  share  of  the  interest  on  the  purchase-money  of  her  hus- 
band's real  estate,  charged  by  the  administrator  to  himself  in  his 
account.^^  It  is  not  a  bar  to  an  action  against  an  administrator, 
founded  upon  a  devastavit.^^    And  since  a  debt  created  by  an 

4  This  is  made  to  extend  to  all  cases  of  slander  or  libel,  whether 
spoken,  written  or  printed,  by  act  25  April,  1850,  §35,  P.  L.  575,  2  Purd. 
§29,  p.  2291. 

5  Act  4  April,  1798,  §4,  3  Sm.  L.  332,  2  Purd.  §45,  p.  2295. 

6  Act  28  March,  1803,  §4, 4  Sm.L.  48, 4  Purd.  §14,  p.  4382.  And  see  act  13 
April,  1868,  P.  L.  948,  4  Purd.  §16,  p.  4385,  limiting  actions  upon  sheriflfs' 
bonds  recognizances  to  five  years  from  their  date,  in  Philadelphia. 

7  Act  4  April,  1797,  §2,  3  Sm.  L.  297,  2  Purd.  §46,  p.  2296. 

8  Davis  V.  Shoemaker,  i  R.  135. 

9  The  statute  runs  against  an  action  of  debt  founded  on  an  implied 
contract;  the  plaintiff  cannot  avoid  the  bar  of  the  statute,  by  merely 
changing  the  form  of  his  action  from  assumpsit  to  debt.  Wickersham  v. 
Lee,  83  Pa.  422. 

10  Richards  v.  Bickley,  13  S.  &  R.  398 ;  Pease  v.  Howard,  14  Johns.  479. 

11  Dillebaugh's  Estate,  4  W.  177. 

12  Williams  v.  Freeman,  7  W.  &  S.  359. 
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award  is  not  grounded  on  any  contract  or  lending,  an  award  even 
on  a  parol  submission,  is  not  within  the  statute  of  limitations.^' 

c.  Legacies. 

Legacies  are  not  within  the  statute  of  limitations,  although  the 
executor's  account  may  have  been  settled  in  the  orphans'  court, 
and  a  balance  found  to  be  in  his  hands  more  than  six  years  before 
suit  brought  ;^*  but  equity  has  wisely  adopted  the  principles  of  the 
act,  and  after  a  length  of  time,  payment  will  be  presumed;  this 
presumption  being,  however,  subject  to  be  rebutted  by  other  cir- 
cumstances ;^°  and  where  the  legacy  claimed  was  a  debt  due  by 
the  executor  himself,  which  he  had  refused  to  charge  himself  with 
in  his  account,  though  more  than  six  years  before  suit  brought,  he 
was  held  entitled  to  the  benefit  of  the  statute.^" 

d.  Stocks  and  dividends. 

The  cases  are  numerous  with  respect  to  the  operation  of  the 
statute  on  subscriptions  to  the  stock  of  a  corporation.^'  If  no  call 
is  made  for  more  than  six  years,  the  statute  is  an  effective  bar  to 
an  action  by  a  solvent  corporation  for  a  subscription  which  begins 
to  run  from  the  date  of  incorporation.^*  If  however  stock  is  sub- 
scribed on  conditions,  the  statute  does  not  begin  to  run  until  they 
are  performed.^^  But  if  a  call  note  is  given  to  pay  for  stock  pay- 
able in  assessments  as  they  might  be  called  by  the  directors,  the 
note  is  barred  unless  suit  is  brought  thereon  within  six  years  after 
the  maker  is  called  to  pay.  Again,  it  begins  to  run  in  favor  of 
stockholders  for  the  corporation's  debts  from  the  time  they  be- 
come due.^°     And  if  a  corporation  is  insolvent  the  statute  runs 

13  Greene  &  Coates  St.  Pass.  R.  Co.  v.  Moore,  64  Pa.  79 ;  Rank  v. 
Hill,  2  W.  &  S.  56. 

14  Thompson  v.  McGaw,  2  W.  161 ;   Doebler  v.  Snavely,  S  W.  225. 

15  Durdon  v.  Gaskill,  2  Yeates  268;  McCuUough  v.  Montgomery,  7  S. 
&  R.  17;  Foulk  V.  Brown,  2  W.  209;  Kane  v.  Fisher,  2  W.  246;  Ankeny 
V.  Penrose,  18  Pa.  igo. 

16  App  V.  Dreisbach,  2  R.  287.     See  Thompson  v.  McGaw,  2  W.  161-2. 

17  Shackamaxon  Bank  v.  Disston,  4  C.  C.  201 ;  Pittsburgh  &  Connells- 
ville  R.  Co.  V.  Byers,  32  Pa.  22 ;  Athens  Car  Co.  v.  Elsbree,  19  Super.  Ct. 

618. 

i8  Bell's  Appeal,  iiS  Pa.  88.  Contra,— From  time  of  subscription, 
Lexow  V.  Penna.  Drill  Co.,  5  Dist.  499.    See  Allibone  v.  Hager,  46  Pa.  48. 

19  Sinkler  v.  Indiana  &  E.  Turnpike  Co.,  3  P.  &  W.  142;  Cornell  & 
Michler's  Appeal,  114  Pa.  IS3- 

20  Bower  v.  Cyano  Chemical  Co.,  20  Super.  Ct.  33- 
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against  the  right  of  creditors  to  collect  from  stockholders  for  un- 
paid subscriptions  from  the  time  of  insolvency.  But  if  the  statute 
bars  the  right  of  a  solvent  corporation  to  recover  after  six  years, 
it  would  seem  to  follow  that  if  it  becomes  insolvent  after  that 
period  the  corporation  or  its  representatives  can  not  recover.^^ 

With  respect  to  dividends,  the  statute  does  not  run  against  a 
covenant  to  pay  them.^^  Nor  does  the  statute  begin  to  run  against 
a  stockholder's  claim  for  them  until  after  a  demand  and  refusal 
to  pay  them.^^  When  coupons  have  not  been  detached  from 
bonds,  the  statute  cannot  be  set  up  to  defeat  a  recovery,  indeed 
nothing  will  prevent  this,  until  the  presumption  of  payment  has 
arisen  at  the  end  of  twenty  years,  which  may  also  be  rebutted  by 
evidence  of  non-payment.^* 

e.    Bonds  under  seal. 

The  statute  does  not  apply  to  a  bond  under  seal,^"  nor  to  a 
coupon  of  a  corporate  bond,^^  nor  to  a  recognizance  or  bail 
bond,^'  nor  to  a  parol  renewal  of  a  lease  under  seal.^'  But  a  ma- ' 
terial  parol  change  in  a  sealed  contract  will  remove  the  bar,  and 
set  the  statute  in  motion.^'  It  will  also  run  against  a  debt  for 
which  a  judgment  bond  is  held  as  collateral.'"  And  if  the  creditor 
fail  to  re-assign  the  judgment  on  payment  of  the  debt,  the  statute 
begins  to  run  against  an  action  for  damages  for  the  breach  of  the 
contract  to  re-assign  from  the  time  of  the  payment  of  the  debt.'^ 


21  Swearingen  v.  Sewickky  Dairy  Co.,  198  Pa.  68. 

22  Moss'  Appeal,  43  Pa.  23. 

23  Phila.  W.  &  Bait.  R.  Co.  v.  Cowell,  28  Pa,  329. 

24  Phila.  Trust  Co.  v.  Phila.  &  Erie  R.  Co.,  160  Pa.  590.  See  Helmbold 
V.  Danville,  H.  &  W.  R.  Co.,  14  W.  N.  C.  128;  Phila.  &  Reading  R.  Co.  v. 
Fidelity  Trust  Co.,  105  Pa.  216;  Wain  v.  Huntingdon,  16  Phila.  21. 

25  Penrose  v.  King,  i  Yeates  344 ;  Pittsburgh  &  Chicago  R.  Co.  v.  Al- 
legheny Co.,  63  Pa.  126. 

26  Phila.  Trust  Co.  v.  Phila.  &  Erie  R.  Co.,  160  Pa.  590;  Phila.  & 
Reading  R.  Co.  v.  Fidelity  Trust  Co.,  105  Pa.  216. 

27  Ehret  v.  Lewis,  7  C.  C.  108;  Roller  v.  Meredith,  4  Super.  Ct.  461; 
Penrose  v.  King,  i  Yeates  344. 

28  Bube  V.  Hauck,  16  Lane.  L.  Rev.  412.  But  see  Davis'  Estate,  i 
Phila.  360. 

29  Prouty  V.  Kreamer,  199  Pa.  273. , 

30  Acheson  v.  Shenk,  2  Leg.  Gaz.  361. 

31  Wambold  v.  Hoover,  no  Pa.  9. 
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f.  Municipal  corporations. 

The  statute  runs  both  against  and  in  favor  of  a  municipal  cor- 
poration,^'' and  applies  equally  to  actions  of  case  or  trespass  and  to 
statutory  proceedings  before  viewers.'^  Some  applications  may 
be  mentioned.  Thus  the  statute  runs  in  favor  of  a  county  against 
a  claim  by  a  purchaser  at  a  tax  sale  to  recover  money  paid  for  re- 
deeming land,^*  against  the  claim  of  an  ofificer  for  services  ren- 
dered in  criminal  proceedings,^^  against  the  county  for  costs,  in- 
cluding witness  fees.'* 

g.  Commonwealth  and  public  officials. 

The  statute  does  not  run  against  the  commonwealth;^'  nor 
against  the  commonwealth  even  in  favor  of  county  commis- 
sioners.'* Consequently  when  the  commonwealth  has  had  its  day 
in  court  and  its  remedy  by  appeal,  it  should  not  be  allowed  to  en- 
large or  renew  the  statutory  period  for  appeal  by  a  bill  of  re- 
view.'* This  rule  applies  as  well  to  personal  actions  against  a 
surety  on  an  official  bond,  as  to  entries  on  land,  and  similar  cases, 
unless  the  commonwealth  be  expressly  named,  and  its  rights  be 
thereby  waived;  and  a  judgment  in  the  name  of  the  treasurer,  for 
the  use  of  the  commonwealth,  is  exempt  from  the  operation  of  the 
statute  limiting  the  period  for  which  a  judgment  continues  a  lien." 
As  a  general  rule,  the  state  statutes  of  limitation,  unless  otherwise 


32  Evans  v.  Erie  Co.,  66  Pa.  222;  Glover  v.  Wilson,  6  Pa.  290;  Sus- 
quehanna Co.  v.  Deans,  33  Pa.  131 ;  Conyngham  School  District  v.  Colum- 
bia Co.,  3  lyuz.  L.  R.  19. 

33  Landes  v.  Norristown  Borough,  21  W.  N.  C.  212. 

34  Irwin  v.  Forrest  Co.,  15  C.  C.  632. 

35  Lancaster  Co.  v.  Brinthall,  29  Pa.  38. 

36  Zeidler  v.  Luzerne  Co.,  i  Kulp  448;  Commonwealth  v.  Crawford, 
20  C.  C.  593. 

37  Bagley  v.  Wallace,  16  S.  &  R.  245 ;  Commonwealth  v.  Johnson,  6  Pa. 
136;  Troutman  v.  May,  33  Pa.  455;  Bailey's  Estate,  241  Pa.  230;  Com- 
monwealth v.  Bala  &  Bryn  Mawr  Turnpike  Co.,  153  Pa.  47.  Nor  against 
the  United  States.  United  States  v.  Thompson,  25  Int.  R.  Rec.  200;  Com- 
monwealth v.  Baldwin,  l  W.  54;  McKeehan  v.  Commonwealth,  3  Pa.  151; 
Commonwealth  v.  Hutchinson,  10  Pa.  466.  But  it  runs  against  a  county 
or  other  municipal  corporations.    Evans  v.  Erie  County,  66  Pa.  222. 

38  Commonwealth  v.  Commissioners  of  Berks  County,  109  Pa.  214. 

39  Bailey's  Estate,  241  Pa.  230. 

40  Commonwealth  v.  Baldwin,  i  W.  54;  Ramsey's  Appeal,  4  W.  71 ; 
McKeehan  v.  Commonwealth,  3  Pa.  151. 
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provided  by  congress,  are  applicable  to  controversies  between  pri- 
vate parties,  in  the  courts  of  the  United  States.*^ 

The  statute  moreover  does  not  run  in  personal  actions  against 
state  officers;*"  nor  in  an  action  on  a  tax  collector's  bond  which 
includes  both  state  and  county  taxes;*'  nor  against  sureties  on 
their  official  bonds  ;**  nor  in  actions  involving  the  title  of  the  com- 
monwealth to  land;*'  nor  against  streets,  highways,  and  public 
squares  belonging  to  the  state  or  a  municipality  ;*^  nor  against  the 
road  of  a  railway,*^  or  turnpike  company.*' 

The  rule  however  nullum  tempus  occurit  rei  publicae  does  not 
extend  to  counties  or  to  municipal  corporations,*^  nor  to  a  legal 
estate  in  the  commonwealth  in  which  private  individuals  have  an 
interest,""  nor  will  a  mere  technical  intervention  of  the  common- 
wealth prevent  the  bar  of  the  statute  from  operating  against  indi- 
viduals who  are  the  real  parties  in  interest."^  But  a  judgment 
for  the  use  of  the  commonwealth,  though  in  the  name  of  a  servant 
or  agent,  is  preserved  from  the  operation  of  the  statute.*" 
h.    Statutory  proceedings  to  assess  property. 

"The  general  statutory  proceeding  to  assess  damages  for  prop- 
erty, taken,  injured  or  destroyed,  in  the  cases  of  the  right  of  emi- 

41  McGlurg  V.  Silliman,  3  Pet.  270;  Hanger  v.  Abbott,  6  Wall.  537; 
Martin  v.  Smith,  1  Dill.  85 ;   Brown  v.  Hiatt,  i  Dill.  377. 

42  Commonwealth  V.  Hutchinson,  10  Pa.  466;  Commonwealth  v.  Floyd, 
2  Pitts.  342. 

43  Glover  v.  Wilson,  6  Pa.  290.  See  Stiles  v.  Reynolds,  S  Luz.  L.  R. 
19s. 

44  Commonwealth  v.  Johnson,  6  Pa.  136;  McKeehan  v.  Common- 
wealth, 3  Pa.  151. 

45  Bagley  v.  Wallace,  16  S.  &  R.  245 ;  Pennsylvania  Canal  Co.  v.  Har- 
ris, loi  Pa.  80;  6  Vale  16144. 

46  Commonwealth  v.  Moorehead,  118  Pa.  344;  Transue  v.  Sell,  105  Pa. 
604;  Commonwealth  v.  New  York,  Pa.  &  O.  R.  Co.,  138  Pa.  58;  Com- 
monwealth V.  Berks  Co.  Commissioners,  109  Pa.  214;  6  Vale  16145. 

47  Pennsylvania  R.  Co.  v.  Freeport  Borough,  138  Pa.  91 ;  Reading  Co. 
V.  Seip,  30  Super.  Ct.  330. 

48  Stevenson's  Appeal,  6  At.  266. 

49  Evans  V.  Erie  Co.,  66  Pa.  22 ;  Glover  v.  Wilson,  6  Pa.  290 ;  Conyng- 
ham  School  District  v.  Columbia  Co.,  6  Leg.  Gaz.  26. 

50  Johnson  v.  Irwin,  3  S.  &  R.  291 ;  McCoy  v.  Dickinson  College,  4  S. 
&  R.  302. 

51  Commonwealth  v.  Severn,  11  Phila.  310. 

52  Commonwealth  v.  Baldwin,  i  W.  54;  Commonwealth  v.  Floyd,  2 
Pitts.  342. 
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nent  domain  is  not  within  the  purview  of  the  general  statute  of 
limitations."" 

3.    Must  be  specially  pleaded. (b) 

Every  statute  of  limitation  must  be  specially  pleaded,  unless  it 
be  otherwise  provided.  "I  suppose  it  to  be  a  general  principle," 
says  Chief  Justice  Woodward,  "that  all  statutes  of  limitation,  to 
be  available,  should  be  pleaded ;  they  may  be  waived  by  the  per- 
sons for  whose  benefit  they  were  made,  and  unless  pleaded  upon 
record,  the  plaintiff  has  a  right  to  presume  a  waiver,  and  to  come 
to  trial  unprepared  with  evidence  to  meet  such  a  defence.  The 
action  of  ejectment  is  an  exceptional  case,  in  which  the  statute  of 
limitations  may  be  set  up  under  a  plea  of  the  general  issue ;  but  it 
required  an  act  of  assembly  to  establish  this  exception.  When- 
ever a  statute  does  not  authorize  it,  an  act  of  limitation,  which  is 
a  bar  to  the  action  and  does  not  touch  the  merits,  cannot  be  put  in 
under  the  general  issue."^*  So,  also,  matter  in  avoidance  of  the 
bar  of  the  statute,  must  be  specially  replied.'" 

Though  the  statute  of  limitations  must  be  specially  pleaded,  an 
exception  is  made  in  cases  of  ejectment,  and  also  of  a  statute  which 
like  the  act  of  1856°*  is  one  of  repose,  and  as  Justice  Clark  says, 
"is  not  to  be  regarded  simply  as  a  statute  of  limitations,"  but  as  a 
provision  "for  the  greater  certainty  of  title,"  and  lays  down  a  rule 
of  evidence."^ 

A  court  of  equity  will  not  entertain  a  suit  for  relief  that  would 
be  barred  at  law.'*    And  if  the  objection  appears  on  the  face  of  the 

b    6  Vale  16212. 

53  Keller  v.  Harrisburg  &  Potomac  R.  Co.,  151  Pa.  67;  Stauffer  v. 
East  Stroudsburg  Borough,  215  Pa.  143;  MacPittston  Borough  Viewers 
Appointment,  4  Kulp  225. 

54  Heath  v.  Page,  48  Pa.  142.  See  Chap.  18,  §18,  Vol.  i,  p.  699;  Jones 
V.  Moore,  S  Binn.  573;  Wilson  v.  Hayes,  18  Pa.  354;  Brown  v.  Bush,  45 
Pa.  61 ;  Baugher  v.  Conn,  i  C.  C.  104. 

55  Webster  v.  Newbold,  41  Pa.  482. 

56  Amended  by  act  of  June  25,  1895,  P.  L.  30S,  i  Purd.  §16,  p.  1072. 

57  Cochran  v.  Young,  104  Pa.  333,  337;  Way  v.  Hooton,  156  Pa.  8; 
Kenyon  v.  Stewart,  44  Pa.  179;  Warfield  v.  Fox,  53  Pa.  382;  Hegarty's 
Appeal,  75  Pa.  S03- 

58  Hayes'  Appeal,  113  Pa.  380. 
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bill,  the  defendant  can  demur  thereto ;  but  if  it  does  not  thus  ap- 
pear, he  must  interpose  it  by  way  of  plea  or  answer.'' 

4.  If  cause  of  action  arose  in  another  state  what  law  applies. 

Prior  to  the  act  of  1895  the  Pennsylvania  statute  of  limitations 
was  applied  to  an  action  brought  in  the  courts  of  this  common- 
wealth which  had  beea  barred  by  the  law  of  the  state  in  which  the 
cause  of  action  arose.®"  Since  that  time  this  act  which  provides, 
"that  in  all  civil  suits  and  actions  in  which  the  cause  of  action  shall 
arise  in  this  state,  the  defendant  or  defendants  in  such  suit  or  ac- 
tion, who  shall  have  become  non-residents  of  the  state  after  said 
cause  of  action  shall  have  arisen,  shall  not  have  the  benefit  of  the 
statute  of  this  state,"  is  a  complete  defence  here.®^  But  a  resident 
who  becomes  a  non-resident  cannot  have  the  benefit  of  the  statute 
during  the  period  of  his  non-residence  in  any  cause  of  action  that 
arose  within  this  state.®^  Furthermore  an  affidavit  of  defence 
is  sufficient  which  alleges  that  the  action  was  not  begun  within  the 
limitations  provided  by  the  statute  of  the  state  where  the  cause  of 
action  originated.*' 

In  a  proceeding  to  enforce  the  statutory  liability  of  a  stock- 
holder in  a  foreign  corporation,  the  courts  of  Pennsylvania  will 
apply  the  statutes  of  the  state  creating  the  corporation.** 

5.  Trusts.(c) 

No  lapse  of  time  is  a  bar  to  a  direct  trust,  between  the  trustee 
and  cestui  que  trust,  so  long  as  the  fiduciary  relation  exists.*' 


c    6  Vale  161 18,  16158. 

59  Hayes'  Appeal,  113  Pa.  380;  Focht  v.  Reading  Stone  Works,  21  C. 
C.  524.  See  Anderson  v.  Manifold,  9  York  50.  The  statute  cannot  be  in- 
terposed by  way  of  amendment  to  an  answer  in  equity  on  the  argument  of 
exceptions  to  a  master's  report.    Rickett's  Appeal,  21  W.  N.  C  229. 

60  Evans  v.  Cleary,  125  Pa.  204;  Tenant  v.  Tenant,  no  Pa.  478;  Sea 
Grove  B.  &  L.  Association  v.  Stockton,  148  Pa.  146;  Dickerson  v.  Central 
R.  of  New  Jersey,  7  Dist.  104 ;  6  Vale  16048. 

61  June  26,  189s,  P.  L.  375,  2  Purd.  §50,  p.  2296;  Sheaffer's  Estate,  228 
Pa.  36. 

62  Same  act,  2  Purd.  §50,  p.  2296. 

63  Amberson  v.  Wiles,  32  C  C.  528. 

64  Fuller  &  Johnson  Mfg.  Co.  v.  Brereton,  46  Pitts.  L.  J.  366. 

6s  Johnston  v.  Humphreys,  14  S.  &  R.  394;  Walker  v.  Walker,  i6  S. 
&  R.  379;  Webster  v.  Newbold,  41  Pa.  482;  Barton  v.  Dickens,  48  Pa. 
518;  Bear's  Estate,  9  Super.  Ct.  492. 
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Upon  this  principle,  it  has  been  decided  here,  that  an  administra- 
tor being  a  trustee,  cannot  set  up  the  act  of  limitations,  in  bar  of 
the  next  of  kin,  or  person  entitled  to  the  distribution  of  assets.  It 
has  been  also  ruled,  that  as  long  as  there  is  a  continuing  and  sub- 
sisting trust,  acknowledged  or  acted  on  by  the  parties,  the  statute 
does  not  apply  f^  if,  therefore,  money  be  received  as  a  deposit  for 
a  special  purpose,  and  the  party  who  receives  it,  instead  of  applying 
it  to  that  purpose,  use  it,  he  can  not  set  up  the  act  of  limitations 
against  the  party  entitled  to  it  f  but  this  rule  does  not  apply  to 
implied  trusts,  where  he  who  has  the  legal  title  denies  and  dis- 
claims the  trust.^^  To  exempt  a  trust  from  the  statute,  it  must  be 
direct,  appertaining  solely  to  the  jurisdiction  of  a  court  of  equity, 
and  must  arise  between  a  trustee  and  cestui  que  trust.*"  When 
cestui  que  trust  and  trustee  are  both  out  of  possession,  for  the 
time  limited,  the  party  in  possession  has  a  good  bar  against  both  ; 
it  is  only  as  between  cestui  que  trust  and  trustee  that  the  statute 
does  not  bar  a  trust.^"  It  is  no  bar,  where  the  defendant,  a  trus- 
tee, ought  to  have  notified  the  party  of  a  sale,  which  he  did  not 
do.^^  In  cases  of  implied  trusts  in  relation  to  personal  property, 
or  the  rents  and  profits  of  real  estate,  where  persons  claiming  in 
their  own  right  are  turned  into  trustees  by  implication,  the  right  of 
action  in  equity  will  be  considered  as  barred  in  six  years,  in 
analogy  to  the  limitation  of  similar  actions  at  law.^^  The  rule  in 
equity  is,  that  those  trusts  which  are  mere  creatures  of  a  court  of 
equity,  and  not  within  the  cognizance  of  a  court  of  law,  are  not 
within  the  statute;   so  long  as  there  is  a  subsisting  trust,  acted 

66  Kribbs  v.  Downing,  25  Pa.  399;   Vincent  v.  Watson,  40  Pa.  306. 

67  Johnston  v.  Humphreys,  14  S.  &  R.  394-  If  a  cestui  que  trust  has  no 
notice  of  a  purchase  by  his  trustee  of  the  trust  property  until  the  filing  of 
the  trustee's  account,  the  statute  of  limitations  will  not  begin  to  run  against 
the  beneficiary  until  that  date.    Mullen  v.  Doyle,  147  Pa.  512. 

68  Walker  v.  Walker,  16  S.  &  R.  379- 

69  Lyon  V.  Marclay,  i  W.  271;  Finney  v.  Cochran,  i  W.  &  S.  112; 
Zacharias  v.  Zacharias,  23  Pa.  452 ;  Webster  v.  Newbold,  41  Pa,  482 ;  Bar- 
ton V.  Dickens,  48  Pa.  518;  Hostetter  v.  HoUinger,  117  Pa.  606;  Seybert  v. 
Robinson,  2  Dist.  403 ;   Kaufman's  Estate,  22  C.  C.  385. 

70  Smilie  v.  BifHe,  2  Pa.  52. 

71  Fox  V.  Cash,  11  Pa.  208. 

72  Hawley  v.  Cramer,  4  Cow.  7i7- 
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upon  by  the  parties,  the  statute  does  not  apply ;  but  other  trusts, 
which  are  the  ground  of  an  action  at  law,  are  within  iV^ 

6.    When  the  statue  begins  to  run.(d) 
a.    From  time  cause  of  action  accrues. 

As  a  general  rule,  the  period  of  limitation  begins  to  run  from 
the  time  the  cause  of  action  accrues,  not  from  the  time  the  plaintiff 
was  damaged  by  the  breach.^*  Thus,  where  a  bidder  at  sheriff's 
sale  makes  default,  the  statute  runs  in  his  favor  from  the  time  of 
his  failure  to  comply  with  his  bid  f^  and  where  a  note  is  payable 
by  instalments,  it  begins  to  run  against  each  instalment,  from  the 
time  it  falls  due;^®  in  the  case  of  a  joint  purchase,  it  runs  against 
a  claim  for  contribution,  from  the  time  the  payments  are  made." 
But  as  against  an  accommodation  indorser,  who  has  been  compelled 
to  pay  the  note,  the  statute  begins  to  run  from  the  time  of  its  ma- 
turity, not  from  the  date  of  payment  f^  where,  however,  a  surety 
pays  a  debt,  after  the  death  of  his  principal,  the  statute  does  not 
begin  to  run,  until  letters  of  administration  are  taken  out.'"'  The 
statute  only  begins  to  run  against  a  claim  for  services  under  a  con- 
tract, from  the  time  the  contract  is  at  an  end,  though  no  work  be 
actually  performed  within  the  statutory  period  f  and  where  con- 
tinuous services  are  performed  under  an  entire  contract,  it  does 
not  begin  to  run,  until  a  termination  of  the  relation  between  the 
parties.*^    The  statute  does  not  begin  to  run  against  a  right  to  re- 

d    6  Vale  16044. 

73  Rush  V.  Barr,  i  W.  120;  see  Fox  v.  Cash,  11  Pa.  207;  Opperman  v. 
Packer,  26  L.  I.  205. 

74  Rankin  v.  Woodworth,  3  P.  &  W.  48. 

75  Funk  v.  Smith,  66  Pa.  27. 

76  Bush  V.  Stowell,  71  Pa.  208.  See  Overton  v.  Tracey,  14  S.  &  R.  311 ; 
Jones  V.  Trimble,  3  Rawle  381 ;   Poe  v.  Foster,  4  W.  &  S.  351. 

77  Brady  v.  Colhoun,  i  P.  &  W.  140. 

78  Kennedy  v.  Carpenter,  2  Wh.  344.  But  when  the  property  of  a 
surety  is  sold  to  pay  the  debt  of  his  principal,  the  statute  runs  against  the 
right  to  reimbursement,  from  the  time  of  the  sale.  Wesley  Church  v. 
Moore,  10  Pa.  273.    See  Lytle  v.  Mehaffy,  8  W.  267. 

79  Levering  v.  Rittenhouse,  4  Wh.  130. 

80  Vanhorn  v.  Scott,  28  Pa.  316. 

81  Shoch  v.  Garrett,  69  Pa.  144.  It  runs  against  a  claim  for  services 
performed  beyond  a  period  of  six  years,  in  the  absence  of  proof  of  a  con- 
tract to  defer  payment  until  after  the  death  of  the  employer.  Pollock  v. 
Ray,  8S  Pa.  428. 
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cover  back  money  paid  for  the  purchase  of  land,  until  the  vendor 
has  done  some  act  in  rescission  of  the  contract,*^  or  has  conveyed 
to  a  third  person  f^  and  where  a  vendor  leaves  part  of  the  pur- 
chase-money in  the  hands  of  the  vendee,  to  pay  an  incumbrance, 
and  the  former  subsequently  pays  the  same,  the  statute  only  be- 
gins to  run  from  the  time  of  such  payment.** 

b.  On  contracts. 

On  an  unconditional  contract  to  pay  on  demand  the  right  of  ac- 
tion accrues  immediately,  and  the  statute  begins  to  run  at  once ; 
on  a  contract  to  pay  on  the  future  performance  of  a  condition  or 
the  happening  of  a  contingency,  no  right  of  action  accrues,  nor 
does  the  statute  begin  to  run,  until  the  performance  of  the  condi- 
tion or  happening  of  the  contingency.'^  In  every  case  the  statute 
begins  to  run  from  the  moment  there  is  a  cause  of  action.*^  If  no 
time  is  fixed  for  the  doing  of  an  act,  the  statute  runs  from  the  ex- 
piration of  a  reasonable  time.*'  The  existence  of  a  collateral  se- 
curity for  the  debt  does  not  affect  the  running  of  the  statute 
against  the  debt  itself.'*  The  pledge  however  survives  and  the 
debtor  cannot  demand  a  return  of  the  collateral  until  the  debt  has 
been  paid.*"  But  an  action  on  an  agreement  to  indemnify  a  mort- 
gagor against  liability  on  a  mortgage  is  barred  if  not  brought 
within  six  years  after  the  mortgage  becomes  due.'" 

c.  Against  judgment  creditor. 

The  statute  begins  to  run  against  a  judgment-creditor  for  a  bal- 
ance against  another  in  the  purchase  of  the  debtor's  real  estate  at 
sheriff's  sale  from  the  date  of  the  deed."^  Likewise  the  statute 
runs  against  the  claim  of  a  purchaser  at  a  tax  sale  to  recover  back 

82  Leinhart  v.  Forringer,  i  P.  &  W.  492.  See  Stewart  v.  Keith,  12  Pa. 
238. 

83  Thurston  v.  Franklin  College,  16  Pa.  154. 

84  Evans  V.  See,  23  Pa.  88. 

8s  Smith  V.  Ball,  107  Pa.  352 ;  Cook  v.  Carpenter,  212  Pa.  165 ;  Furney's 
Appeal,  12  W.  N.  C.  82. 

86  Slaymaker  v.  Wilson,  l  P.  &  W.  216;    Hartranft's  Estate,  153  Pa. 

530. 

87  Steck  V.  Bridgeport  Water  Co.,  24  Super.  Ct.  188. 

88  Hartranft's  Estate,  IS3  Pa.  530 ;  Kulp  v.  Brant,  162  Pa.  222. 

89  Ibid.    See  McKee's  Estate,  30  P.  L.  J.  393- 

go    Furst  v.  Mutual  Sav'  L.  &  B.  Association,  128  Pa.  183. 
91     McCormick  v.  Sener,  200  Pa.  11. 
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his  money  on  the  ground  that  the  taxes  were  paid  by  the  rightful 
owner.'^  And  if  a  purchaser  of  property  sold  by  a  railroad  com- 
pany under  foreclosure  proceedings  has  been  in  possession  of  it 
for  eight  years  his  title  cannot  be  questioned."^ 

d.  Insurance  contracts. 

With  respect  to  the  application  of  the  statute  to  insurance  mat- 
ters, the  insured  cannot  maintain  a  suit  after  the  time  mentioned 
in  the  policy,  the  condition  is  valid.**  With  respect  to  an  assess- 
ment the  statute  begins  to  run  from  the  time  it  was  made.°°  In 
the  case  of  a  member  of  a  mutual  insurance  company,  his  liability 
to  pay  an  assessment  to  the  receiver  is  from  the  date  of  the  court's 
decree  authorizing  it,  and  not  from  the  date  of  the  company's  de- 
clared insolvency." 

Some  other  principles  may  be  mentioned.  A  transfer  of  a 
claim  will  not  prolong  the  statutory  period.®'  On  a  promise  to 
pay  for  making  a  sale,  the  statute  begins  to  run  from  the  date  of 
making  it.°*  But  when  B.  agreed  to  sell  A.'s  property  and  pay  his 
debt  to  C.  the  statute  in  a  suit  by  C.  against  B.  did  not  begin  to  run 
until  after  the  lapse  of  a  reasonable  time  to  make  the  sale.'® 

e.  Personal  injuries. 

In  actions  for  personal  injuries  caused  by  negligence,  if  they 
result  in  death  the  cause  of  action  must  be  brought  within  a 
year;^""  if  not  thus  resulting,  within  tv/o  years.^"^  These  limita- 
tions apply  to  all  injuries  whether  committed  by  corporations  or 
individuals,  and  whatever  may  be  the  form  of  action.^"^     In  Fitz- 

92  Clapp  V.  Pinegrove  Township,  138  Pa.  35. 

93  Altoona  &  Beech  Creek  R.  Co.  v.  Pittsburgh  &  Eastern  R.  Co.,  203 
Pa.  102.     See  also  Knauer  v.  McKoon,  19  Super.  Ct.  539. 

94  Wobbilus  V.  Assurance  Co.,  3  Sch.  209.  See  North  Western  Ins.  Co. 
V.  Phoenix  Oil  &  C.  Co.,  31  Pa.  448;  Hocking  v.  Howard  Insurance  Co., 
130  Pa.  170;  Warner  v.  Insurance  Co.  of  North  America,  i  Walk.  315. 

95  Eichman  v.  Hersker,  170  Pa.  402.    See  Solly  v.  Moore,  I  Dist.  688. 

96  Sthofield  V.  Turner,  213  Pa.  548,  affg.  28  Super.  Ct.  177;  Backen- 
stoe  V.  Jones,  12  Dist.  239 ;  Newton's  Estate,  12  Dist.  260. 

97  McEwen  v.  Girard,  2  R.  311. 

98  Tonkin  v.  Baum,  114  Pa.  414. 

99  Smith  V.  Exchange  Bank,  no  Pa.  508. 

100  Act  April  26,  l8ss,  P.  L.  309;  3  Purd.  §5,  p.  3243;  Bachman  v. 
Phila  &  Reading  R.  Co.,  185  Pa.  95 ;  6  Vale  16057. 

loi    Act  June  24,  1895,  P.  L.  336,  3  Purd.  §7,  p.  3244- 
102    Boroswitz  v.  Union  Traction  Co.,  8  Dist.  676. 
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Patrick  v.  Riley^"^  the  plaintiff  brought  an  action  of  trespass  to  re- 
cover damages  for  her  husband's  death.  The  writ  was  returned 
nihil  habet.  A  year  after  the  cause  of  action  had  accrued  she 
brought  a  second  action,  in  which  a  non-suit  was  entered  because 
it  was  barred  by  the  statute.  She  then  issued  an  alias  summons 
in  the  first  action  which  was  returned,  "served."  The  defendant 
filed  a  plea  that  the  judgment  in  the  second  suit  was' conclusive  on 
the  plaintiff.  On  her  application  the  judgment  of  non-suit  in  the 
second  case  was  taken  off,  the  costs  paid,  and  the  suit  was  discon- 
tinued. The  court  then  overruled  the  plea  filed  in  the  first  suit, 
and  the  defendant  then  entered  a  plea  of  not  guilty.  Justice 
Mitchell  declared  it  was  bad  practice  for  the  plaintiff,  after  bring- 
ing the  second  action  and  proceeding  to  trial  and  compulsory  non- 
suit, to  go  back  to  his  first  action  by  an  alias  summons.  "The 
costs  of  the  non-suit  not  having  been  paid,  the  plea  in  abatement 
to  the  alias  in  the  first  action  was  a  good  plea  of  lis  pendens,  and 
the  court  might  well  have  refused  to  take  off  the  non-suit,  and 
abated  the  action  on  the  alias.  But  that  was  a  matter  within  its 
discretion,  and  the  non-suit  having  been  taken  off,  and  the  suit  dis- 
continued, and  costs  paid,  there  was  no  error  in  overruling  the 
plea  in  abatement."  The  issue  of  a  new  original  writ  instead  of 
an  alias  in  the  first  action  was  not  equivalent  to  a  discontinuance 
of  the  latter.  It  had  no  other  force  than  that  of  a  second  action 
begun  while  the  first  was  pending.  The  real  hardship  to  the  de- 
fendant was  in  treating  a  compulsory  non-suit  under  the  statute 
after  all  the  plaintiff's  evidence  was  in  as  an  ordinary  non-suit, 
and  not  as  a  demurrer  to  evidence  which  it  really  was,  and  which 
ought  to  have  been  a  bar  to  another  action. 

f.  Against  officials. 

The  limitation  runs  against  an  official  from  the  time  he  com- 
mitted his  official  misdeed,"*  but  in  some  cases  from  the  time  of 
its  discovery.^"" 

g.  Account  stated. 

The  statute  begins  to  run  against  an  account  stated  as  soon  as 
rendered,  but  this  rule  does  not  apply  to  such  accounts  as  concern 

103  163  Pa.  65. 

104  Killion  V.  Davis,  i  Phila.  215 ;  Owen  v.  Western  Sav.  Fund,  97  Pa. 
47.  See  also  Ashton  v.  Walton,  10  W.  N.  C.  452. 

105  Mellick  V.  Osterstock,  i  Dist.  797. 
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the  trade  of  merchandise  and  merchants,  their  factors  or  serv- 
ants.^~ 

h.    New  liability. 

When  a  new  liability  is  created  by  statute  to  be  enforced  only 
within  a  given  period,  the  time  within  which  suit  must  be  brought 
operates  as  a  limitation  of  the  liabilty,  and  not  merely  as  a  limita- 
tion of  the  remedy.^"'  Furthermore  the  limitation  is  operative  in 
any  jurisdiction  where  a  party  undertakes  to  enforce  the  cause 
of  action.^"* 

i.    Bank  deposits.    Notes. 

The  statute  begins  to  run  at  once  on  a  bank  deposit,^"*  also  for 
bailed  goods  the  statute  runs  from  the  time  they  are  demanded,^"' 
likewise  on  a  note  deposited  as  collateral  security.^"'  If  a  note  is 
payable  on  a  fixed  day,  and  by  its  last  clause  on  a  contingency, 
the  statute  begins  to  run  after  the  happening  of  the  contingency.^"* 
A  note  payable  in  six  months  if  some  liens  are  satisfied,^"'  or  if 
not,  when  they  are  satisfied,  is  barred  six  years  after  it  falls  due.*°° 
On  a  note  payable  by  installments  the  statute  begins  to  run  against 
each  installment  from  the  time  it  falls  due;^"'  against  the  maker 
of  a  check  from  the  time  of  demanding  payment.^"' 

The  engagement  of  a  bank  with  its  depositor  is  to  pay  abso- 
lutely and  immediately,  but  only  when  payment  shall  be  demanded 
or  requested  at  the  banking  house.  Until  such  demand  is  made, 
the  statute  of  limitations  does  not  begin  to  run  in  favor  of  the 
bank  and  against  the  depositor.     The  fact  that  the  depositor  has 

io6  Morgan  v.  Lehigh  Valley  Coal  Co.  215  Pa.  443;  McFarland  v. 
O'Neil,  iss  Pa.  260;  Mattern  v.  McDivitt,  113  Pa.  402. 

107  McNutt  V.  Bakewell,  223  Pa.  364. 

108  Ibid. 

log  Finkbone's  Appeal,  86  Pa.  368;  McGough  v.  Jemison,  107  Pa.  336; 
Humphrey  v.  National  Bank  of  Clearfield,  113  Pa.  417;  see  Lukens  Estate, 
10  Dist.  294;  Swearingen  v.  Sewickley  Dairy  Co.,  198  Pa.  68;  Cook  v. 
Carpenter,  212  Pa.  165,  aflfg.  12  Dist.  483. 

102  Harris  v.  Sigmund,  49  P.  L.  J.  153. 

103  Humphrey  v.  National  Bank  of  Clearfield,  113  Pa.  417. 

104  Bowers  v.  Bowers,  18  W.  N.  C.  80. 

los  Barnes  v.  Pickett  Hardware  Co.,  203  Pa.  570. 

106  Andress'  Appeal,  gg  Pa.  421 ;  Bonstead  v.  Cuyler,  ir6  Pa.  551. 

107  Bush  V.  Stowell,  71  Pa.  208. 

108  Girard  Bank  v.  Bank  of  Penn  Township,  39  Pa.  92. 
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had  the  account  in  the  deposit  book  balanced  does  not  effect  the 
applicability  of  this  rule.^""  A  depositor  of  a  bank  who  opens  a 
second  and  separate  account  for  which  she  receives  a  new  bank 
deposit  book  is  not  required  to  surrender  the  old  book.  If  she 
afterwards  ceases  to  draw  on  the  old  account  and  only  uses  the 
new  account,  a  subsequent  balancing  of  the  new  account  and  re- 
turn of  the  vouchers  without  anything  to  indicate  that  the  new  ac- 
count was  a  continuation  of  the  old  one,  has  not  the  effect  of  an 
account  stated  as  against  a  balance  due  upon  the  old  account."" 
Again,  in  an  action  against  a  bank  to  recover  a  balance,  a  presump- 
tion of  payment  after  twenty  years  is  rebutted  by  the  positive  and 
uncontradicted  testimony  of  the  depositor  that  the  balance  claimed 
had  never  been  paid  by  the  bank,  or  any  part  of  it  drawn  out  by  the 
depositor.  The  presumption  which  the  law  raises  after  a  lapse  of 
twenty  years  is  in  its  nature  essentially  different  from  the  bar  in- 
terposed by  the  statute  of  limitations  to  the  recovery  of  a  simple 
contract  debt.  The  latter  is  a  prohibition  of  the  action ;  the  former 
prima  facie  of  obliteration  of  the  debt.  The  presumption  is  equal 
to  direct  proof  of  payment,  and  will  prevail  until  overcome  by  di- 
rect proof  of  non-payment,  or  the  proof  of  facts  and  circum- 
stances from  which  non-payment  may  be  clearly  inf erred.^^^ 

j.    Attorney's  claim. 

The  statute  does  not  begin  to  run  against  an  attorney's  claim  for 
professional  services,  so  long  as  the  debt  which  he  seeks  to  recover 
for  his  client  remains  unpaid  ;^^^  but  when  he  is  employed  to  fur- 
nish general  professional  advice,  extending  over  a  long  period, 
with  no  special  agreement  containing  a  time  of  payment,  he  may 
demand  it  within  a  reasonable  time,  which  would  not  exceed  one 
year/  In  such  a  case  the  statute  w^^uld  bar  a  claim  for  more  than 
six  years'  services.^^^  The  reversal  of  a  judgment  and  the  award 
of  a  venire  de  novo  does  not  terminate  the  professional  relation  of 
counsel  and  client,  so  that  the  statute  will  commence  to  run  against 
the  former's  claim  to  compensation;  and  if  the  client  settle  the 
case,  without  the  knowledge  of  his  counsel,  he  cannot  set  up  the 

109    Second  Nat.  Bank  of  Titusville  v.  Thompson,  44  Super.  Ct.  200. 

120  Ibid. 

121  Ibid. 

122  Foster  v.  Jack,  4  W.  334;  Mayer's  Estate,  23  Lane.  L.  Rev.  81; 
Ritchey's  Estate,  8  Super.  Ct.  527. 

123  Mosgrove  v.  Golden,  loi  Pa.  605. 
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statute,  in  a  suit  for  fees."*  But  if  the  services  in  the  particular 
case  be  ended,  the  fact  that  the  attorney  continued  to  act  for  the 
client  as  to  other  business,  will  not  prevent  the  running  of  the  stat- 
ute against  his  claim  for  services  on  the  original  retainer."' 
Where  an  attorney  collects  money  for  his  client,  the  statute,  be- 
gins to  run  in  his  favor,  from  the  time  of  its  receipt,  without  re- 
gard to  notice  to  the  client,^^*  if  there  be  no  fraudulent  conceal- 
ment ;^^^  it  is  the  duty  of  the  client  to  take  notice  of  the  neglect  of 
the  attorney  to  pay  over  the  money  collected,  after  the  lapse  of  a 
reasonable  time.^^'  But  where  an  attorney,  who  has  transmitted 
a  claim  to  another  state  for  collection,  which  has  been  actually 
collected  by  his  agent,  informs  the  client,  on  inquiry,  that  the  claim 
is  "uncollectible,"  the  statute  only  begins  to  run  against  the  client, 
from  the  time  of  his  discovery  of  the  fraud ;  and  this,  whether 
the  answer  were  given  in  good  faith,  or  otherwise.^^°  In  an  ac- 
tion, however,  against  an  attorney  for  negligence,  in  not  bringing 
a  suit,  until  the  claim  was  barred  by  the  statute  of  limitations,  it 
was  held,  that  the  statute  began  to  run  in  his  favor,  at  least,  from 
the  latter  period,  if  not  from  the  time  when  he  was  directed  to 
bring  suit,  though  the  relation  of  client  and  attorney  continued  be- 
tween the  parties  up  to  a  period  within  six  years  prior  to  the  com- 
mencement of  the  action  for  negligence.^'" 

As  we  have  seen^'^  the  statute  runs  against  a  claim  on  an  attorney 
for  negligence  from  the  time  it  came  to  the  knowledge  of  the 
client.^'^  And  if  his  negligence  consisted  in  not  bringing  a  suit  on 
a  claim  until  it  was  barred  by  the  statute,  it  begins  to  run  in  his 
favor  from  the  time  the  suit  was  brought,  though  the  relation  of 

124  Litchy  V.  Hugus,  55  Pa.  434,,^ 

125  Hale  V.  Ard,  48  Pa.  22. 

126  Campbell  v.  Boggs,  48  Pa.  524.  See  McCoon  v.  Galbraith,  29  Pa. 
293- 

127  Glenn  v.  Cuttle,  2  Or.  273.  An  investment  by  the  attorney  in  his 
own  name,  is  not  a  fraudulent  concealment.  Fleming  v.  Culbert,  46  Pa. 
498.  And  see  Downey  v.  Garard,  24  Pa.  52.  The  case  of  McDowell  v. 
Potter,  8  Pa.  189,  can  only  be  supported  on  the  ground  of  fraud.  Campbell 
V.  Boggs,  48  Pa.  524- 

128  Rhines  v.  Evans,  66  Pa.  192. 

129  Morgan  v.  Tener,  83  Pa.  305 ;   s.  p.  Wickersham  v.  lyee,  83  Pa.  416. 

130  Moore  v.  Juvenal,  92  Pa.  484. 

131  Vol.  I,  Chap.  6,  329. 

132  Derrickson  v.  Cady,  7  Pa.  27.  See  Rhines  v.  Evans,  66  Pa.  192; 
Stephens  v.  Downey,  53  Pa.  424. 
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client  and  attorney  continued  until  a  period  within  six  years  from 
the  bringing  of  the  action  against  the  attorney."^ 

The  statute  however  does  not  bar  a  rule  on  an  attorney  to  pay 
money  into  court ;  and  after  it  has  been  made  absolute,^**  it  will 
not  serve  as  a  defence  to  an  attachment.^''  Lastly  as  death  ends 
the  relationship  between  attorney  and  client,  the  statute  begins  to 
run  from  that  date.^'®  But  while  he  is  alive  and  receives  from 
time  to  time  from  his  client  money  for  investment,  and  makes  pay- 
ments to  him,  and  the  record  is  kept  in  a  continuous  book-account, 
the  statute  does  not  apply  thereto.^^^ 

7.    How  statute  runs  in  cases  of  prior  demand. 

Where  a  demand  is  necessary  to  complete  the  plaintiff's  cause 
of  action,  it  must  be  made  within  six  years  from  the  date  of  the 
contract,  and  from  that  period  the  statute  begins  to  run.^^*  Sub- 
ject to  this  rule,  it  has  been  held,  that  where  a  note  is  payable  at  a 
certain  time  after  demand,  the  statute  does  not  begin  to  run,  until 
after  the  prescribed  period  from  a  demand  has  elapsed  ;^^*  so,  the 
holder  of  a  certified  check  stands  in  the  place  of  the  original  de- 
positor, and  the  statute  does  not  begin  to  run  against  him,-  until  an 
actual  demand ;  not  from  the  time  when  it  is  certified.^*"  But  as 
against  a  promissory  note,  payable  "on  demand,"  the  statute  runs 
from  its  date,  since  no  demand  of  payment  is  necessary  before 
suit  brought,^^^  whether  payable  with  or  without  interest,^*^  also 
on  a  due  bill.^*^ 

133  Moore  v.  Juvenal,  92  Pa.  484. 

134  Cake  V.  Bird,  i  Mona.  470. 
13s    Ibid. 

136  Johnston  v.  McCain,  145  Pa.  53 1 ;  Campbell  v.  Higmbotham,  i 
Lane.  L.  Rev.  336. 

137  McCain  v.  Peart,  145  Pa.  516. 

138  Morrison  v.  Mullin,  34  Pa.  12.  See  White  v.  Southland,  2  Alb.  L. 
J.  SO. 

139  Taylor  v.  Witman,  3  Gr.  138 ;   Smith  v.  Bell,  107  Pa.  352. 

140  Girard  Bank  v.  Bank  of  Penn  Township,  39  Pa.  92. 

141  Taylor  v.  Witman,  3  Gr.  138;   Milne's  Appeal,  99  Pa.  438,  490. 

142  Wheeler  v.  Warner,  47  N.  Y.  519;   Hirst  v.  Brooks,  50  Barb.  334. 
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Milne's  Appeal,  99  Pa.  483. 
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8.    How  the  time  is  computed.Ce) 

In  computing  the  time  within  which  an  action  may  be  brought 
the  day  on  which  the  cause  of  action  arose  should  be  excluded,^** 
also  Sunday,  when  it  is  the  last  day  of  the  period.^*'  The  same 
rule  is  prescribed  by  the  act  of  1883  relating  to  the  computation  of 
time."« 

g.'    In  cases  of  fraud  from  its  discovery. (f) 

In  case  of  fraud,  the  statute  of  limitations  only  begins  to  run 
from  the  time  of  its  discovery.^*^  It  does  not  necessarily  begin 
to  run  from  the  time  that  the  facts  which  constitute  the  fraud  be- 
come known ;  for,  though  ignorance  of  the  law  excuseth  not,  yet 
the  court  must  have  regard  to  the  circumstances  and  condition  of 
the  parties  on  whom  a  knowledge  of  the  facts  is  to  operate;^*' 
and  the  rule  applies  with  greater  force,  where  the  party  seeking 
to  avail  himself  of  the  protection  of  the  statute  occupies  a  fiduci- 
ary relation.^*®  In  case  of  fraud,  the  statute  begins  to  run  from 
the  time  of  a  full  and  complete  disclosure  of  it,  so  as  to  enable  the 
injured  party  to  see  the  nature  and  extent  of  the  fraud  commit- 
ted.^^" In  trover,  the  statute  runs  from  the  time  of  a  conver- 
sion ;^^^  in  an  action  on  the  case  for  a  nuisance,  from  the  doing  of 
the  act  which  is  the  immediate  cause  of  the  injury  ;^°^  and  in  an 
action  against  a  justice  of  the  peace,  for  ofiScial  action,  from  the 
time  of  the  act  committed.^^^ 


e    6  Vale  16045. 
f    6  Vale  16158. 

144  Menges  v.  Frick,  7^  Pa.  137. 

145  Edmundson  v.  Wragg,  104  Pa.  500. 

146  Act  June  20,  P.  L.  1367,  4  Purd.  §3,  p.  4759. 

147  Jones  V.  Conoway,  4  Yeates  109;  Pennock  v.  Freeman,  i  W.  401; 
Mussi  V.  Lorain,  2  Bro.  56;  Gandolfo  v.  Hood,  I  Pears.  269;  Fleming  v. 
Culbert,  46  Pa.  498;  Kuhn's  Appeal,  87  Pa.  100;  Sankey  v.  McElevey,  104 
Pa.  265 ;  Roseberg's  Estate,  47  Super.  Ct.  256. 

148  Ferris  v.  Henderson,  12  Pa.  49. 

149  Harrisburg  Bank  v.  Forster,  8  W.  16.  But  see  Hanna  v.  Mecon- 
key,  33  L.  I.  330- 

150  Bank  of  the  United  States  v.  Biddle,  2  Pars.  31.  See  Martin  v. 
Smith,  I  Dill.  8s. 

151  Horsefield  v.  Cost,  Add.  152.  And  see  Prentiss  v.  Hanney,  4  Wh. 
S08. 

152  Stout  V.  Kindt,  24  Pa.  449. 

153  Killion  V.  Davis,  l  Phila.  215. 
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More  recently  there  has  been  another  exposition  of  the  rule  by- 
Justice  Mitchell :  "The  cases  which  hold  that  where  fraud  is  con- 
cealed or  as  sometimes  added,  conceals  itself,  the  statute  runs  only 
from  discovery,  practically  repeal  the  statute  pro  tanto.  Fraud 
is  always  concealed.  If  it  was  not  no  fraud  would  ever  succeed. 
But  when  it  is  accomplished  and  ended,  the  rights  of  the  parties 
are  fixed.  The  right  of  action  is  complete.  If  plaintiff  bestirs 
himself  to  inquire,  he  has  ample  time  to  investigate  and  bring  his 
action.  If  both  parties  rest  on  their  oars  the  statute  runs  its  regu- 
lar course.  But  if  the  wrongdoer  adds  to  his  original  fraud,  af- 
firmative efforts  to  divert  or  mislead  or  prevent  discovery,  then  he 
gives  to  his  original  act  a  continuing  character  by  virtue  of  which 
he  deprives  it  of  the  protection  of  the  statute  until  discovery."'"* 

10.  In  case  of  forgery. 

The  implied  promise  of  a  guarantor  who  in  good  faith  guaran- 
tees a  signature,  which  is  in  fact  a  forgery,  is  broken  when  made, 
the  right  of  action  therefore  accrues  immediately,  and  the  statute 
runs  from  the  date  of  the  guaranty. '^°  In  like  manner  where  un- 
sound personal  property  is  sold  with  a  warranty  of  soundness  the 
warranty  is  broken  as  soon  as  made  and  the  statute  begins  to  run 
from  the  date  of  the  Sale,  and  not  from  the  time  when  the  buyer 
sustains  consequential  damages.'^* 

11.  In  state  of  civil  war.    Bankruptcy. 

A  state  of  civil  war  suspends  the  running  of  the  statute,  between 
residents  of  the  belligerent  states.^"^  So,  the  commencement  of 
proceedings  in  bankruptcy  suspends  the  running  of  the  statute 
against  a  creditor  ;^°*    but  a  discharge  in  insolvency  does  not  have 

154  Smith  V.  Blackley,  198  Pa.  173,  179.  A  trust  relationship  exists  be- 
tween the  prothonotary  and  attorneys  and  parties  from  whom  he  col- 
lects fees  and  costs,  since  they  are  received  by  him  in  his  official  ca- 
pacity and  therefore  the  statute  of  litnitations  will  not  bar  the  recovery 
from  his  estate.    Bradley's  Estate,  21  Dist.  IQ22. 

15s    Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee,  189  Pa.  13. 

156  Woodland  Oil  Co.  v.  Byers,  223  Pa.  241,  245;  Raakin  v.  Wo«d- 
worth,  3  P.  &  W.  48. 

157  Hill  V.  Biggariot,  7  Phila.  159;  Hanger  v.  Abbott,  6  Wall.  532; 
Levy  V.  Stewart,  11  Wall.  244;  Stewart  v.  Kahn,  11  Wall.  493;  United 
States  V.  Wiley,  11  Wall.  508;    Brown  v.  Hiatt,  15  Wall.  177;  Adger  v. 

Alston,  IS  Wall.  SSS- 

158  Ex  parte  Eldridge,  12  Bank.  Reg.  540. 
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such  effect;^"**  so  also,  the  pendency  of  a  criminal  prosecution 
stops  the  running  of  the  statute  against  an  action  of  trover  for 
stolen  goods.^*°  The  decease  of  the  debtor  does  not  stop  the  run- 
ning of  the  statute,  at  law ;  his  administrator  may  plead  the  stat- 
ute, though  less  than  six  years  had  elapsed,  at  the  time  of  the 
death.^*^  And  a  party  cannot  arrest  the  running  of  the  statute, 
by  omitting  to  make  a  payment,  which  is  essential  to  complete  his 
cause  of  action.^"^ 

12.    Merchants'  accounts,  (g) 

As  we  have  seen,  merchants'  accounts  are  excepted  from  the 
operation  of  the  statute.^*^  It  is  a  bar  to  actions  on  account,  un- 
less they  are  open  or  current,^'*  and  directly  concern  trade ;  but  if 
they  do,  the  exception  applies  equally,  whether  the  plaintiff  sues  in 
assumpsit  or  account-render.^*^  An  account  closed  is  not  a  stated 
account.^**  It  is  not  necessary  that  the  declaration  should  aver  the 
money  to  be  due  upon  an  open  account  between  merchants.^"^  In 
accounts  current,  the  statute  does  not  begin  to  run  until  settlement, 
or  one  dies,  because  mutual  charges  on  their  books  are  mutual  ad- 
missions of  their  debts;  liquidated  demands,  or  bills  and  notes, 
which  can  only  be  traced  up  to  the  trade  of  merchandise,  are  too 
remote  to  come  within  this  description.^*'     So,  accounts  between 

g    6  Vale  16065. 

159  Shoenberger  v.  Adams,  4  W.  430;  Gest  v.  Heiskill,  5  R.  136;  Sletor 
V.  Oram,  i  Wh.  106. 

160  Hutchinson  v.  Merchants'  and  Mechanics'  Bank,  41  Pa.  42. 

i6l  Mitcheltree  v.  Veach,  31  Pa.  455 ;  Campbell  v.  Fleming,  63  Pa.  242. 
It  is  otherwise,  on  a  proceeding  for  distribution,  in  the  orphans'  court. 
McClintock's  Appeal,  29  Pa.  360;  McCandless's  Estate,  61  Pa.  9;  Ayres' 
Estate,  I  Pears.  413. 

162  Steele  v.  Steele,  25  Pa.  154. 

163  See  §2a;  Van  Swearingen  v.  Harris,  i  W.  &  S.  356;  Devereaux 
V.  Esling,  7  Pa.  383;  Mattern  v.  McDivitt,  113  Pa.  402;  McFarland  v. 
O'Neil,  iss  Pa.  260;    Morgan  v.  Lehigh  Valley  Coal  Co.,  215  Pa.  443. 

164  Webber  v.  Tivill,  2  Saund.  124;  Bevan  v.  Cullen,  7  Pa.  ^1; 
Thompson  v.  Fisher,  13  Pa.  310. 

165  Marseilles  v.  Kenton,  i  Phila.  181 ;  s.  c.  17  Pa.  238 ;  Geoghegan  v. 
Reid,  2  Wh.  152;   s.  c.  1  Miles  204;   Mandeville  v.  Wilson,  5  Cr.  15. 

166  Mandeville  v.  Wilson,  s  Cr.  15. 

167  Ibid.  But  that  the  cause  of  action  was  an  account  between  mer- 
chants must  be  replied  to  a  plea  of  the  statute.  McKelvy's  Appeal,  72 
Pa.  409- 

i68    Ramchander  v.  Hammond,  2  Johns.  200. 
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merchants  in  the  capacity  of  principal  and  factor,  are  held  not  to 
be  included.^^'  This  exception  in  the  act  as  to  merchants'  ac- 
counts, applies  only  to  cases  where  there  are  mutual  accounts  and 
reciprocal  demands  between  two  persons ;  it  does  not  apply  to  an 
account,  where  the  demand  is  altogether  on  one  side,  though  pay- 
ments on  account  have  been  made/"  An  account,  many  items  of 
which  arose  within  six  years  before  suit,  is  not  barred  as  to  those 
items  which  arose  more  than  six  years  before  suit  ;"^  this  rule  ex- 
tends as  well  to  the  defendant's  account  as  to  the  plaintiff's.^'^ 

13.    Mutual  accounts. 

Mutual  accounts  are  not  barred  by  the  statute.^'''  But  it  begins 
to  run  against  an  account  stated  and  agreed  balance  from  the  date 
of  the  agreement. ''*  Mutual  accounts  need  not  be  between  mer- 
chants ;"^  but  the  book  accounts  of  a  physician^^°  or  attorney,^'' 
though  showing  credits  for  payments  on  account,  is  not  such  a 
record  of  mutual  dealings  as  will  prevent  the  running  of  the  stat- 
ute. 

A  bank  depositor  after  six  years  acquiescence  in  his  account  is 
barred  by  statute  from  raising  objections  at  the  second  audit  of 
the  bank's  assigned  estate.^'*     And  if  an  account  for  royalties  is 

169  Stiles  V.  Donaldson,  2  Dall.  264;  s.  c.  2  Yeates  105.  See  Blackstone 
V.  Burton,  4  Phila.  15.  The  exception  embraces  the  case  of  a  consignment 
of  goods  for  sale;  in  such  case,  the  statute  does  not  run,  until  the  agent 
has  settled  an  account,  or,  at  least,  until  a  demand  for  an  account  has  been 
made.    Jayne  v.  Mickey,  55  Pa.  260. 

170  Ingram  v.  Sherard,  17  S.  &  R.  347 ;  Hay  v.  Kramer,  2  W.  &  S.  137 ; 
Ivowber  v.  Smith,  7  Pa.  381 ;  Adams  v.  Carroll,  85  Pa.. 209;  Kline  v.  Mohry, 
4  Walk.  279.  A  sale  of  goods  to  one  holding  a  due-bill  of  the  vendor,  does 
not  constitute  a  mutual  dealing  between  the  parties.  Clark  v.  Maguire,  35 
Pa.  259.  And  the  lapse  of  six  years  after  the  dissolution  of  a  partnersWp, 
bars  a  bill  for  an  account,  unless  the  defendant  be  a  liquidating  partner. 
McKelvey's  Appeal,  72  Pa.  409. 

171  Van  Swearingen  v.  Harris,  i  W.  &  S.  356;.  Thomson  v.  Hopper,  i 
W.  &  S.  467;  Chambers  v.  Marks,  25  Pa.  296;  Fox's  Appeal,  11  At.  228; 
McFarland  v.  O'Neil,  ISS  Pa.  260;   Radenbach's  Estate,  52  Super.  Ct.  461. 

172  Tucker  v.  Ives,  6  Cow.  193. 

173  Baugher  v.  Comonwealth,  8  At.  838,  affg.  i  C.  C.  184. 

174  Hudson  V.  Hudson,  21  Super.  Ct.  92. 
17s     Seitzinger  v.  Alspach,  4  At.  203. 

176  Butterweck's  Estate,  4  Dist.  563. 

177  Mattern  v.  McDivitt,  113  Pa.  402. 

178  Penn  Bank's  Estate,  152  Pa.  65. 
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stated  at  the  end  of  every  year,  the  statute  runs  on  the  patentee's 
claim  for  them  from  such  periods,  and  not  from  the  date  of  the 
sale  of  the  patented  articles.^^°  This  rule  does  not  apply  except 
where  both  accounts  relate  to  trade  in  merchandise,  labor  or  some- 
thing that  is  provable  by  books  of  original  entry.^^° 

14.  Partnership  accounts,  (h) 

With  respect  to  partnership  accounts  the  lapse  of  six  years  after 
the  dissolution  bars  a  bill  for  an  account  unless  the  defendant  be  a 
liquidating  partner.^^^ 

A  running  account  even  with  a  surviving  and  collecting  partner 
is  not  an  account  with  the  firm  and  does  not  stop  the  running  of 
the  statute  against  a  partnership  claim  ;^*^  nor  does  it  stop  running 
in  an  action  brought  by  the  administratrix  of  one  partner  to  com- 
pel an  accounting  by  the  other.^^^  Nor  does  the  mere  assumption 
by  a  partner  of  the  office  of  liquidating  partner  toll  the  statute  or 
open  up  all  the  settled  accounts.^'*  But  frequent  acknowledge- 
ment of  indebtedness  by  one  partner  after  the  death  of  the  other 
will  suspend  the  running  of  the  statute.^°° 

15.  Disabilities. 

a.    Statute  of  1713.(1) 

The  act  of  1713  further  provides,  that  if  any  person  or  persons 
who  is  or  shall  be  entitled  to  any  such  actions  of  trespass,  detinue, 
trover,  replevin,  actions  of  account,  debt,  actions  for  trespass,  as- 
sault, menace,  battery  wounding  or  imprisonment  or  actions  upon 
the  case  for  words,  at  the  time  of  any  cause  of  such  action  given 
or  accrued,  fallen  or  come,  shall  be  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 

h    6  Vale  16065. 
i     6  Vale  16156. 

179  Adams'  Appeal,  113  Pa.  449. 

180  Hudson  V.  Hudson,  21  Super.  Ct.  92. 

181  McKelvy's  Appeal,  72  Pa.  409 ;  Garretson  v.  Brown,  185  Pa.  447 ; 
Guldin  V.  Lorah,  141  Pa.  109;  Hamilton  v.  Hamilton,  18  Pa.  20;  Ever- 
hart's  Appeal,  106  Pa.  349;  Borland's  Appeal,  234  Pa.  280,  287.  See  also 
Brown  v.  Agnew,  6  W.  &  S.  235, 

1^2    Stewart's  Appeal,  105  Pa.  307. 

183  Guldin  V.  Lorah,  141  Pa.  109. 

184  Garretson  v.  Brown,  185  Pa.  447. 

i8s  Shelmire's  Appeal,  70  Pa.  281;  Hurst  v.  Brennen  (No.  i),  239 
Pa.  216,  224. 
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sea ;  then  such  person  or  persons  shall  be  at  liberty  to  bring  the 
same  actions,  so  as  they  take  the  same  within  such  times  as  are 
thereby  limited,  after  their  coming  to,  or  being  of  full  age,  dis- 
coverture,  of  sound  memory,  at  large,  or  returning  into  the  prov- 
ince, as  other  persons.  To  exception  as  to  persons  beyond  sea  is 
repealed  by  the  act  of  1849,  except  as  to  citizens  of  the  United 
States."^  And  by  a  subsequent  statute,  it  is  provided,  that  the  act 
of  1713  shall  not  extend  to  any  suit  against  a  corporation  or  body 
politic  that  may  have  suspended  business  or  made  an  assignment 
for  the  benefit  of  creditors,  or,  after  the  accruing  of  the  cause  of 
action,  in  any  manner  ceased  from  or  suspended  the  ordinary 
business  for  which  such  corporation  was  created.^*' 

The  act  of  1713  had  no  saving  in  favor  of  a  creditor  when  his 
debtor  was  beyond  the  sea,  but  the  act  of  1842  has  provided 
that  it  shall  extend  to  such  cases ;  suit,  however,  must  be  brought, 
within  the  time  of  limitation,  after  the  debtor's  return.^^*  The 
words  "beyond  sea,"  have  always  been  construed  to  mean  out  of 
the  limits  of  the  United  States  ;"^  and  a  party  entitled  to  the  bene- 
fit of  the  proviso,  loses  his  privilege,  from  the  time  he  comes  into 
the  state.^'"  An  infant  is  allowed  ten  years,  after  attaining  full 
age,  to  bring  suit ;  not  ten  years  after  the  expiration  of  twenty- 
one.^®^  Where  a  married  woman  makes  a  loan  to  her  husband, 
out  of  her  separate  estate,  the  statute  does  not  begin  to  run  until 
the  death  of  the  husband  ;^°^  and  so,  where  a  wife  loans  money  to 
a  firm  of  which  her  husband  is  one  of  the  partners,  the  statute 
does  not  run  against  her,  during  the  lifetime  of  the  husband.^'^ 
When  the  statute,  however,  once  begins  to  run,  it  is  not  stopped 

186  Act  16  April,  1849,  §6,  P.  L.  664,  2  Purd.  §34,  p.  2293. 

187  Act  25  April,  1850,  §7,  P.  L.  570,  2  Purd.  §35,  p.  2294.  See  Slia- 
mokin  Valley  and  Pottsville  Railroad  Co.  v.  Malone,  85  Pa.  25. 

188  Act  30  July,  1842,  §27,  P.  L.  456,  2  Purd.  §33,  p.  2293.  This  stat- 
ute is  prospective  only.    Robb  v.  Harlan,  7  Pa.  292. 

189  Ward  v.  Hallam,  2  Dall.  217;  s.  c.  i  Yeates  329;  Thurston  v. 
Fisher,  9  S.  &  R.  288;  Gonder  v.  Estabrook,  33  Pa.  374. 

190  Thurston  v.  Fisher,  9  S.  &  R.  288. 

191  Weddle  v.  Robertson,  6  W.  486.  The  law  is  the  same  in  the  case 
of  a  feme  covert.  Henry  v.  Carson,  59  Pa.  297;  Lenhart  v.  Ream,  74 
Pa.  59- 

192  Towers  v.  Hagner,  3  Wh.  48 ;  Mitchell's  Estate,  i  Pears.  428. 

193  Kutz's  Appeal,  40  Pa.  90.  But  where  a  husband  sues  in  right  of  his 
wife,  he  cannot  take  advantage  of  her  disability  as  a  feme  covert.  Mc- 
Dowell v.  Potter,  8  Pa.  189. 
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by  a  subsequent  disability  ;"*  the  disability  of  marriage  cannot  be 
added  to  the  prior  disability  of  infancy,  to  avoid  the  operation  of 
the  statute ;"'  the  law  is  the  same,  as  to  any  other  successive  dis- 
abilities, as  infancy  and  lunacy.^'* 

A  cause  of  action  accruing  during  infancy  may  be  begun  any 
time  within  six  years  after  the  plaintiff  has  attained  his  major- 
ity.^'^  But  if  the  statute  begins  to  run  against  an  owner  in' his 
lifetime,  it  continues  to  run  against  his  heirs  and  devisees  notwith- 
standing their  minority.^''  In  cases  of  negligence  the  statute 
formerly  did  not  run  against  him  for  six  years  after  he  became  of 
age,  but  the  period  has  been  reduced  to  two  years,^''*  and  if  he 
dies  as  the  result  of  negligence  then  the  action  must  be  brought 
within  a  year  from  that  event.^"" 

The  act  of  171 3  exempts,  besides  married  women  persons  non 
compos  mentis.^"^  But  after  the  expiration  of  thirty  years  the 
deed  of  an  insane  woman  cannot  be  attacked.""^  If  on  the  distri- 
bution of  the  estate  of  a  lunatic  a  claim  barred  by  the  statute  is 
allowed,  the  confirmation  of  the  auditor's  report  will  not  preclude 
the  lunatic  from  pleading  the  statute  in  an  action  on  the  claim 
against  him  after  the  restoration  of  his  reason. ^"^ 

As  between  husband  and  wife  the  statute  does  not  apply,^"* 
therefore  it  does  not  begin  to  run  against  a  claim  by  him  against 
her  or  vice  versa  until  his  or  her  death.^"'  Nor  does  the  statute 
run  against  the  wife's  right  of  action  for  trespass  although  she  be 

194    L3Tich  V.  Cox,  23  Pa.  265. 

19s  Thompson  v.  Smith,  7  S.  &  R.  209;  Carlisle  v.  Stitler,  i  P.  &  W.  6; 
Rankin  v.  Tenbrook,  5  W.  388. 

196  Bensell  v.  Chancellor,  5  Wh.  371. 

197  Pugh  V.  Powell,  II  At.  570. 

198  Douglas  V.  Irvine,  126  Pa.  643. 

199  Hasson  v.  Pennsylvania  R.  Co.,  I  C.  C.  531. 

200  Act  April  26,  iSss,  P.  L.  309.  3  Purd.  §§3-5,  p.  3240;  fanning  v. 
Penn  Electric  Light  Co.,  31  W.  N.  C.  251. 

201  Kauilman  v.  KaufFman,  i  York  194. 

202  Boyd  v.  Weber,  193  Pa.  651. 

203  Raeder's  Lunacy,  167  Pa.  597,  afifg.  7  Kulp  275. 

204  March  27,  1713,  2  Purd.  §32,  p.  2293;  Heilman's  Estate,  17  York 
149;  Miltenberger  v.  Croyle,  27  Pa.  170;  ShoUenberger  v.  Ashworth,  25 
Pa.  152;  Towers  v.  Hagner,  3  Wh.  48;  Kutz's  Appeal,  40  Pa.  90;  Mc- 
Dowell V.  Potter,  8  Pa.  189;  Mitchell's  Estate,  I  Pears,  428. 

205  Ibid.  Thus  the  statute  does  not  run  on  a  judgment  note  by  a  hus- 
band to  his  wife  during  her  lifetime.    Kennedy  v.  Knight,  174  Pa.  408. 
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jointly  seized  with  her  husband  ;^''^  nor  can  his  omission  to  sue 
deprive  her  of  the  benefit  of  the  exemption  contained  in  the  stat- 
ute.^" Nor  does  the  statute  run  against  her  right  of  action  for 
damages  for  taking  her  land  in  widening  a  street.^"'  But  when 
she  conveys  real  estate  without  her  husband  joining  her,  the  stat- 
ute begins  to  run  immediately  on  taking  possession  under  the 
deed.'"'' 

In  actions  for  libel  however  married  women  are  not  within  the 
statute.^^"  But  in  an  action  brought  by  the  husband  and  wife  for 
libel  in  which  the  defendant  pleaded  the  statute  of  limitations,  it 
has  been  held  that  she  may  file  a  separate  replication  setting  up 
her  coverture  to  avoid  the  bar.  ^" 

b.    Resulting  trusts,  (j) 

In  trust  matters  the  time  in  which  a  resulting  trust^^^  must  be 
asserted  does  not  run  against  a  married  woman.^^'  But  if  she  be  a 
beneficiary  under  an  active  trust  the  statute  runs  against  her.^" 
And  when  a  trustee  pays  over  to  her  a  fund  of  which  she  has  the 
absolute  deposal,  the  statute  protects  him  after  the  lapse  of  six 
years  from  the  death  of  her  husband.^^^  Again,  when  she  pur- 
chases land  with  her  money,  but  the  deed  by  mistake  is  made  to 
her  husband,  who  recognizes  her  title,  no  resulting  trust  arises 
which  must  be  enforced  within  five  years  under  the  act  of  1856. 
In  such  case  as  between  them  the  mere  continuance  of  the  hus- 
band's occupancy  will  not  operate  as  an  extinguishment  of  her 
title.^^^     "In  other  words,"  says  Justice  McCoUum,  "in  a  situ- 

j     6  Vale  16118,  16158. 

206  Dexter  V.  Billings,  no  Pa.  135. 

207  Ibid. 

208  Lucas  V.  Washington  Borough,  2  C.  C.  630. 

209  Updegrove  v.  Blum,  117  Pa.  259.  An  action  of  ejectment  brought 
by  the  husband  in  his  own  right  does  not  toll  the  statute  in  favor  of  the 
wife's  heirs.    Ibid. 

210  Peterman  v.  Mullen,  13  W.  N.  C.  13. 

211  Bailey  v.  Reed,  8  W.  N.  C.  106;  Contra,  McDowell  v.  Potter,  8 
Pa.  189. 

212  Act  April  22,  1856,  P.  L.  532,  2  Purd.  §16,  p.  2278. 

213  Black's  Estate,  18  W.  N.  C.  455- 

214  Thompson  v.  Carmichael,  122  Pa.  478. 

215  Harrison  v.  Brolasky,  20  Pa.  299. 

216  Miller  v.  Baker,  160  Pa.  172. 
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ation  such  as  we  have  been  considering,  her  possession  is  sufficient 
to  prevent  the  limitation  from  running  in  his  favor."^^' 

With  respect  to  others  however  since  the  act  of  1887,"'  con- 
ferring on  her  the  right  to  sue  and  be  sued  as  if  she  were  single, 
it  operates  as  a  repeal  of  the  proviso  in  the  limitation  act  of  1713, 
which  prevents  the  statute  from  running  against  her  until  she  be- 
comes discovert.^^' 

16.    Prevention  of  the  running  of  the  statute.(k) 

The  bringing  of  a  suit  and  not  the  service  on  the  defendant 
stops  the  running  of  the  statute  ;^^°  and  "where  a  wrong  party 
has  been  sued,  the  right  party  cannot  be  deprived  of  the  benefit  of 
the  statute  of  limitations  by  making  a  writ  against  him  relate  back 
to  the  former  writ  to  which  he  was  not  a  party."^^^  The  only 
remedy  for  a  subsequent  unreasonable  delay,  is  by  a  motion  to 
stay  proceedings,  on  the  ground  of  abandonment.^^''  An  alias 
writ  for  the  continuance  of  an  action  must  issue  within  six  years 
from  the  date  of  the  original  summons.^^^  An  alias  summons 
however  issued  within  six  years  after  the  original,  may  be  con- 
nected with  it,  so  as  to  save  the  bar  of  the  statute  ;^^*  but  the  issu- 
ing of  a  summons,  which  is  not  served,  will  not  arrest  the  running 
of  the  statute,  unless  an  alias  be  taken  out  and  served  within  six 
years  thereafter.^''^  If  the  proper  person  be  sued,  it  stops  the 
running  of  the  statute,  notwithstanding  a  subsequent  amendment 
of  the  firm  name  f^^  the  adoption  of  a  mistaken  remedy,  however, 

k    6  Vale  16180. 

217  Ibid.  178. 

218  June  3,  P.  L.  332. 

219  Nissley  v.  Brubaker,  192  Pa.  388;  Hick's  Estate,  7  Super.  Ct.  274, 
affg.  6  Dist.  682. 

220  Wright  V.  Eureka  Tempered  Copper  Co.,  11  Wst.  452,  affd.  206 
Pa.  274. 

221  Peterson  v.  Del.  River  Ferry  Co.,  190  Pa.  364. 

222  Hemphill  v.  McClimans,  24  Pa.  367.  And  see  Beale  v.  Common- 
wealth, 7  W.  183 ;  Malone  v.  Haman,  S  W.  N.  C.  447. 

223  O'Neill's  Estate,  14  Dist.  151 ;  Schlosser  v.  Lesher,  i  Dall.  411 ;  Pen- 
nock  V.  Hart,  8  S.  &  R.  369;  Downing  v.  Lindsay,  2  Pa.  382;  McClurg  v. 
Fryer,  15  Pa.  293. 

224  McClurg  V.  Fryer,  15  Pa.  293. 
22s    Curcier's  Estate,  28  Pa.  261. 
226    Nichols  V.  Fox,  2  W.  N.  C.  196. 
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does  not  prevent  the  running  of  the  statute.^^'  The  second  sec- 
tion of  the  act  of  1713  provides,  that  if,  in  any  of  the  actions  men- 
tioned, judgment  be  given  for  the  plaintiff,  and  the  same  is  re- 
versed for  error ;  or  if  a  verdict  pass  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ  or 
bill ;  then,  the  plaintiff,  his  heirs,  executors  and  administrators,  as 
the  case  may  require,  may  commence  a  new  action  or  suit,  from 
time  to  time,  within  a  year  after  such  judgment  reversed  or  given 
against  the  plaintiff  as  aforesaid,  and  not  after.  An  abatement  of 
the  first  suit,  by  a  plea  of  non-joinder  of  a  partner,  is  within  the 
equity  of  the  act  f^^  so,  where  the  suit  abates  by  the  death  or  mar- 
riage of  the  plaintiff  ;^^^  and  when  a  joint  debtor  dies  during  the 
pendency  of  the  action,  and  the  survivor  is  insolvent,  the  plaintiff 
has  a  year  to  bring  a  new  action  against  the  executors  of  the  de- 
cedent.^" The  statute  applies  to  the  case  of  a  reversal,  where  a 
venire  de  novo  is  refused  ;^^^  but  if  the  plaintiff  be  non-suited, 
after  the  expiration  of  the  six  years,  another  action  for  the  same 
cause  is  barred.^'^  The  statute  runs  against  the  plaintiff  to  the 
issuing  of  his  writ;  against  the  defendant,  to  the  filing  of  his  plea 
of  set-off  ;^^^  and  when  a  new  party  is  brought  in  by  amendment, 
he  is  entitled  to  the  benefit  of  the  statute,  as  of  the  time  he  was 
actually  made  a  party.^^* 

17.    Removal  of  the  bar.(l) 

There  are  several  modes  by  which  the  bar  of  the  statute  may  be 
removed,  such  as  a  subsequent  promise,  an  acknowledgement  of 
the  debt,  and  a  partial  payment  on  account — these  will  be  con- 
sidered in  their  order.  An  acknowledgement  by  the  principal 
debtor  will  not  remove  the  bar  of  the  statute,  which  has  run  in 

1     6  Vale  16182. 

227  Todd's  Appeal,  24  Pa.  4^9- 

228  Downing  v.  Lindsay,  2  Pa.  382. 

229  Kinsey  v.  Hey  wood,  i  Ld.  Raym.  434;  Treby,  C.  J.  Forbes  v. 
Lord  Middleton,  Willes  259  n.  Matthews  v.  Philips,  2  Salk.  424-5 ;  Frost  v. 
Horton,  3  Caines  197;  Huntington  v.  Brinkerhoff,  10  Wend.  278. 

230  Given  v.  Albert,  S  W.  &  S.  339- 

231  EbersoU  v.  Krug,  5  Binn.  55. 

232  Harris  v.  Dennis,  i  S.  &  R.  236. 

233  McClure  v.  McCIure,  i  Grant  222;  King  v.  Coulter,  2  Grant  JT, 
Gilraore  v.  Reed,  76  Pa.  462. 

234  Campbell  v.  Bowne,  6  Paige  34. 

VOL.   IV— 33 


3486         Common  L,aw  Practice  in  Pennsylvania. 

favor  of  a  guarantor  -^^^  nor  will  an  acknowledgement  by  one  of 
several  partners,  after  a  dissolution,  remove  the  bar  of  the  statute, 
as  to  the  firm  f^^  but  the  acknowledgement  of  a  liquidating  part- 
ner stops  the  running  of  the  statute,  which  has  not  already  closed 
upon  the  claim.^^^  An  acknowledgement  by  an  executor  will  not 
remove  the  bar  of  the  statute,  when  sued  in  his  representative 
character;^'*  and  it  matters  not  whether  such  acknowledgement 
were  made  before  or  after  the  limitation  had  run  against  the 
claim  ;^'°  even  a  confession  of  judgment,  by  one  executor,  with- 
out the  knowledge  of  his  co-executor,  for  a  debt,  part  of  which 
was  barred  by  the  statute,  will  not  bind  the  estate.^*"  A  promise 
by  husband  and  wife,  to  pay  a  debt  of  the  wife  contracted  dum  sola, 
against  which  the  statute  has  run,  will  not  give  a  right  to  recover 
against  the  wife,  after  the  death  of  her  husband. ^^^  A  debt  bar- 
red by  the  statute  is  not  revived,  by  a  clause  in  the  debtor's  will, 
directing  all  his  just  debts  to  be  paid,^*^  nor  does  such  direction 
stop  the  running  of  the  statute  f*^  so,  the  insertion  of  the  debt  in 
the  defendant's  schedule,  annexed  to  a  petition  for  the  benefit  of 
the  insolvent  laws,  will  not  remove  the  bar  of  the  statute.^**  An 
agreement  to  extend  the  period  of  limitation  for  a  fixed  time,  does 
not  affect  the  running  of  the  statute ;  suit  must  be  brought  within 
the  time  of  extension.^*" 

i8.     Subsequent  promise  to  pay. 

A  subsequent  promise  to  pay  will  remove  the  bar  of  the  statute, 
whether  made  before  or  after  the  period  of  limitation  has  run 

235  Meade  v.  McDowell,  5  Binn.  195. 

236  Levy  V.  Cadet,  17  S.  &  R.  126 ;  Searight  v.  Craighead,  i  P.  &  W. 
13s ;  Reppert  v.  Colvin,  48  Pa.  248 ;  Bush  v.  Stowell,  71  Pa.  208 ;  Kauff- 
man  v.  Fisher,  3  Gr.  302. 

237  McCoon  V.  Galbraith,  29  Pa.  293. 

238  Fritz  V.  Thomas,  i  Wh.  66;  Reynolds  v.  Hamilton,  7  W.  420;  Clark 
V.  Maguire,  35  Pa.  259. 

239  Steel  V.  Steel,  12  Pa.  64 ;   Forney  v.  Benedict,  5  Pa.  225. 

240  Hall  V.  Boyd,  6  Pa.  267. 

241  Kline  v.  Guthart,  2  P.  &  W.  490. 

242  Smith  V.  Porter,  i  Binn.  209 ;  Agnew  v.  Fetterman,  4  Pa.  56. 

243  Rush  V.  Fales,  i  Phila.  463. 

244  Brown  v.  Bridges,  2  Miles  424;  Christy  v.  Flemington,  10  Pa.  129. 
Nor  the  insertion  of  it  a  bankrupt's  schedule.  Ex  parte  Kingsley,  i  Lowell 
216. 

24s    Marseilles  v.  Kenton,  17  Pa.  238. 
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against  the  claim ;  and  such  new  promise  will  be  evidence  to  sus- 
tain an  action  upon  the  old  consideration.^*^  A  new  promise,  to 
remove  the  bar  of  the  statute,  must  be  made  to  the  plaintiff,  or  his 
agent  ;^*^  but  where  the  payee  of  a  note  is  a  feme  covert,  a  prom- 
ise made  to  her  husband,  after  her  decease,  but  before  he  has 
taken  out  letters  of  administration,  will  toll  the  statute — he  is  not 
a  stranger.^**  A  naked  promise  by  the  debtor's  agent  will  not 
take  the  case  out  of  the  statute,  unless  a  specific  authority  be 
shown,  or  such  authority  be  necessarily  implied  from  the  nature 
of  his  duties  f*^  a  new  promise,  however,  by  one  of  several  part- 
ners, will  take  the  case  out  of  the  statute  as  to  all.^^"  A  promise, 
to  remove  the  bar  of  the  statute,  must  refer  distinctly  and  specif- 
ically to  the  original  debt;^^^  where  part  of  the  claim  is  barred 
by  the  statute,  an  admission  of  indebtedness,  and  a  general  prom- 
ise to  settle  and  pay,  will  not  remove  the  bar,  as  it  may  refer  to 
the  part  unaffected  by  the  statute.-'^  An  offer  to  compromise,  is 
not  sufficient  f^^  but  where,  a  claim  being  barred  by  the  statute, 
it  was  agreed,  that  whatever  should  be  found  due  thereon,  by  a 
third  person,  should  be  credited  on  another  contract  between  the 
parties,  it  was  held  to  be  an  original  undertaking,  and  that  the 
whole  amount  due  was  recoverable,  though  exceeding  the  claim  to 
which  it  was  to  be  credited ;  and  that  the  death  of  the  referee  did 

246  Suter  V.  Sheeler,  22  Pa.  310;  Yaw  v.  Kerr,  47  Pa.  333;  Barwell 
V.  Wirth,  61  Pa.  133 ;  Armstrong  v.  Levan,  109  Pa.  177. 

247  Gillingham  v.  Gillingham,  17  Pa.  302;  Emerson  v.  Miller,  27  Pa. 
278;  Criswell  v.  Criswell,  56  Pa.  130;  McKinney  v.  Snyder,  78  Pa.  497; 
Hostetter  v.  HoUinger,  117  Pa.  606;  Spangler  v.  Spangler,  122  Pa.  358; 
Bott  V.  Stoner,  12  W.  N.  C.  106 ;  O'Malley  v.  Luzerne  B.  &  L.  Association, 
3  Kulp  363 ;  Landis'  Estate,  10  Montg.  38. 

248  Keely  v.  Wright,  5  W.  N.  C.  241. 

249  Watts  V.  Devor,  i  Gr.  267.  And  see  Creuse  v.  Defiganiere,  10  Bosw. 
122. 

250  Oakley  v.  Keerl,  i  Am.  L.  J.  473-  This  must  be  understood  of  the 
member  of  an  existing  partnership ;  after  dissolution,  an  outgoing  partner 
has  no  such  power.  Van  Keuren  v.  Parmelee,  2  N.  Y.  523;  Reppert  v. 
Colvin,  48  Pa.  248. 

251  Clark  V.  Maguire,  35  Pa.  259;  Tracy  v.  Newel,  3  Leg.  &  Ins.  Rep. 
59;  Dobson  v.  Quantrell,  i  Phila.  204;  Mayfaith's  Appeal,  2  At.  28; 
Painter's  Appeal,  18  W.  N.  C.  44i-  See  Zacharias  v.  Zacharias,  23  Pa.  452; 
Rayner  v.  Styer,  i  W,  N.  C.  281. 

252  Morgan  v.  Walton,  4  Pa.  321.    And  see  Weaver  v.  Weaver,  54  Pa. 

152. 

253  Gest  V.  Heiskell,  S  R-  134",  Huff  v.  Richardson,  19  Pa.  388. 
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not  affect  the  right  of  recovery. ^^*  A  conditional  promise  to 
pay,^^^  when  able,  will  not  take  the  case  out  of  the  statute,  without 
proof  of  ability  to  pay  f^^  a  strict  performance  of  the  condition 
must  be  shown,  to  sustain  a  suit  upon  such  promise.^''  An  ac- 
knowledgement and  offer  to  pay  the  principal  of  a  debt,  coupled 
with  a  refusal  to  pay  the  accrued  interest,  will  take  the  principal 
out  of  the  statute,  but  not  the  interest.^^* 

A  declaration  of  an  intention  to  pay  made  to  a  non-creditor  or 
his  known  agent  is  not  the  equivalent  of  a  promise  to  pay,  but 
rather  a  desire  to  pay  from  which  no  promise  can  be  legally  inf er- 
red. ^'^^ 

A  subsequent  promise  made  on  Sunday  will  not  remove  the 
statutory  bar.^°°  A  promise  to  make  a  payment  on  a  note  and  a 
clear  and  unambiguous  acknowledgment  of  it  as  a  subsisting  ob- 
ligation will  toll  the  statute.^*^  While  a  promise  to  pay  after  the 
statute  has  run  will  not  revive  a  tort,  yet  a  previous  promise  in  con- 
sideration that  no  suit  should  be  brought  has  all  the  elements  of 
estoppel,  and  the  six  years  would  only  begin  to  run  after  the  date 
of  the  promise.^*^  Where  the  evidence  of  the  promise  to  pay  is 
conflicting,  then  it  is  the  province  of  the  jury  to  decide  whether 
it  was  made  or  not.^"^ 

A  promise  by  one  of  two  joint  debtors,  who  are  not  partners, 

254  Shreiner  v.  Cummins,  63  Pa.  374. 

255  Landis  v.  Roth,  109  Pa.  621;  Linderraan  v.  Pomeroy,  142  Pa.  168; 
Hartranft's  Estate,  153  Pa.  S30;  Heany  v.  Schwartz,  155  Pa.  154;  Draw- 
baugh  V.  Drawbaugh,  7  Super.  Ct.  349;  Beal  v.  Adams  Ex.  Co.,  13  Super. 
Ct.  143 ;  Boyle  v.  Hennenruth,  i  Lack.  Jur.  329 ;  Taylor's  Estate,  10  York 
113;   Satterthwaite  v.  Brooks,  21  Montg.  i. 

256  Laforge  v.  Jayne,  9  Pa.  410.  And  see  I,ove  v.  Hough,  2  Phila. 
350;   Storm  V.  White,  6  Phila.  531. 

257  Wakeman  v.  Sherman,  9  N.  Y.  85 ;  Bush  v.  Barnard,  8  Johns.  407 ; 
Tompkins  v.  Brown,  i  Den.  247. 

258  Graham  v.  Keys,  29  Pa.  189.  And  see  Kenwood  v.  Cheeseman,  3  S. 
&  R.  500. 

259  Lowrey  v.  Robinson,  141  Pa.  189. 

260  Haydock  v.  Tracy,  3  W.  &  S.  507 ;  Linn's  Estate,  2  Pears.  487. 

261  Wells  V.  Wilson,  140  Pa.  645. 

262  Armstrong  v.  Levan,  109  Pa.  177. 

263  Lawson  v.  McCartney,  104  Pa.  356;  Forney  v.  Weigley,  173  Pa. 
286;  Wambold  v.  Hoover,  110  Pa.  9.  See  Foringer  v.  Sisson,  14  Super. 
Ct.  266. 
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will  not  remove  the  bar  of  the  statute  as  to  the  other.^''*  But  a 
joint  debtor  may  bind  his  co-debtor  by  a  new  promise  in  the  lat- 
ter's  lifetime  and  while  the  former  is  solvent.^"'  The  executor  of 
the  payee's  wife,  to  whom  the  payee  had  bequeathed  all  his  estate, 
had  such  an  interest  in  the  note  as  to  be  the  recipient  of  a  binding 
promise  from  the  maker.^^**  But  a  declaration  of  an  intention  to 
pay,  made  to  one  not  the  creditor  or  his  known  agent,  is  not  the 
equivalent  of  a  promise  to  pay.^^' 

A  debt  barred  by  the  statute  is  not  revived  by  a  clause  in  the 
debtor's  will  directing  all  his  just  debts  to  be  paid;^"*  but  if  the 
will  direct  that  debts  barred  by  the  statute  be  paid  then  they  are 
revived."®'  Nor  is  the  statute  tolled  by  a  direction  in  a  will  to  pay 
a  claim  out  of  proceeds  of  a  life  insurance  policy  when  it  cannot 
be  collected."" 

An  entry  of  credit  in  an  account  without  proof  outside  the  ac- 
count itself  is  not  sufficient  evidence  that  it  was  made  before  the 
claim  was  barred  by  the  statute."'^  But  where  items  are  more 
than  six  years  old  it  may  be  shown  that  payments  made  by  the  de- 
fendant were  applied  to  them."^"  And  the  declarations  of  a  de- 
cedent that  he  had  been  paying  and  would  continue  to  pay  interest 
on  a  note  may  be  shown  by  the  testimony  of  a  stranger.^'^ 

I  g.    Acknowledgment.  (  m) 

An  acknowledgment  of  the  debt,  though  unaccompanied  by  a 
promise  to  pay,  will  remove  the  bar  of  the  statute;  and  it  will 
have  such  effect,  though  made  within  the  six  years,"'*  if  consistent 
with  a  promise  to  pay."=     Says  Chief  Justice  Mercur :  "A  clear, 

m  6  Vale  16189. 

264  Satterthwaite  v.  Brooks,  21  Mont.  i. 

26s  Hoskins  v.  Lindsay,  i  Del.  249. 

266  Croman  v.  StuU,  119  Pa.  91. 

267  Lowry  V.  Robinson,  141  Pa.  189. 

268  Smith  V.  Porter,  I  Binn.  209;   Agnew  v.  Fetterman,  4  Pa.  56. 

269  Bickel's  Estate,  9  Dist.  129. 

270  Gannon's  Estate,  6  Dist.  541. 

271  Butterweck's  Estate,  4  Dist.  563. 

272  ■  Maloney  v.  Bartlett,  172  Pa.  284. 

273  Clad's  Estate,  214  Pa.  141- 

274  Forney  v.  Benedict,  S  Pa.  225;  Hazlebacker  v.  Reeves,  9  Pa.  258. 

27s  Patton  V.  Hassinger,  69  Pa.  311 ;  Watson  v.  Stem,  76  Pa.  121 ;  Mc- 
Clelland V.  West,  59  Pa.  487;  Palmer  v.  Gillespie,  95  Pa.  340;  Werner  v. 
Stein,  97  Pa.  322;  Lawson  v.  McCartney,  104  Pa.  356;  Ward  v.  Jack,  172 
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distinct,  and  unequivocal  acknowledgment  of  a  debt  is  sufficient 
to  take  a  case  out  of  the  statute  of  limitations.  Such  an  acknowl- 
edgment being  proved,  the  law  will  imply  the  promise  without  it 
having  actually  been  made."^'"  But  an  acknowledgment  will  not 
remove  the  bar  of  the  statute,  unless  entirely  consistent  with  a 
promise  to  pay,  as  shown  by  the  acts  of  the  parties.^'^  To  take 
a  case  out  of  the  statute,  thei:e  must  be  an  express  unqualified  ac- 
knowledgment of  a  subsisting  debt  f^  it  must  be  clear,  plain  and 
unambiguous,^''  and  so  distinct  and  palpable,  in  its  extent  and 
form,  as  to  preclude  hesitation  about  the  debtor's  meaning  f^"  and 
it  is  said,  that  it  must  be  so  full  and  precise  as  to  enable  the  court 
to  apply  the  terms  of  it  exactly  as  the  party  intended  they  should 
be  applied. ^*^     An  acknowledgment;  within  six  years,  to  the 

Pa.  416;  Norton  v.  Carpenter,  2  W.  N.  C.  306;  Kline  v.  Seidel,  i  Super. 
Ct.  22;   Hazlett  V.  Still wagen,  23  Super.  Ct.  114. 

276  Yost  V.  Grim,  116  Pa.  527,  S34;  Palmer  v.  Gillespie,  95  Pa.  344; 
Shaeffer  v.  Hoflfman,  113  Pa.  i;   Shaffer's  Estate,  228  Pa.  36. 

277  Brown  v.  Campbell,  i  S.  &  R.  176;  Fries  v.  Boisselet,  9  S.  &  R.  218; 
Hudson  V.  Carey,  ii  S.  &  R.  10;  Bailey  v.  Bailey,  14  S.  &  R.  19S;  Church 
V.  Feterow,  2  P.  &  W.  301 ;   Gallagher  v.  Milligan,  3  P.  &  W.  177 ;   Lyon 

•V.  Marclay,  i  W.  271;  Gleim  v.  Rise,  6  W.  44;  Hay  v.  Kramer,  2  W.  &.  S. 
137;  Beck  V.  Beck,  25  Pa.  124;  Yaw  v.  Kerr,  47  Pa.  333;  Airy  v.  Smith, 
I  Phila.  337 ;  Mooney's  Estate,  4  W.  N.  C.  479 ;  Tyers  v.  Kuhn,  52  Super. 
Ct.  24. 

278  Eckert  V.  Wilson,  12  S.  &  R.  393;  Crist  v.  Garner,  2  P.  &  W.  251; 
Gleim  V.  Rise,  6  W.  44;  Gilkyson  v.  Larue,  6  W.  &  S.  213;  Allison  v. 
Pennington,  7  W.  &  S.  180;  McClelland  v.  West,  59  Pa.  487;  Norton  v.. 
Carpenter,  2  W.  N.  C.  306;  Boss  v.  Hershman,  2  W.  N.  C.  694;  Mont- 
gomery V.  Cunningham,  104  Pa.  349 ;  Patterson  v.  Neuer,  165  Pa.  66 ;  Burr 
V.  Burr,  26  Pa.  284;  Lawson  v.  McCartney,  104  Pa.  356;  Landis  v.  Roth, 
109  Pa.  621 ;   Kline  v.  Seidel,  i  Super.  Ct.  22. 

279  Allison  V.  James,  9  W.  380;  Farley  v.  Kustenbader,  3  Pa.  418; 
Kensington  Bank  v.  Patton,  14  Pa.  479;  Emerson  v.  Mijler,  27  Pa.  278; 
Yaw  V.  Kerr,  47  Pa.  333;  Weaver  v.  Weaver,  S4  Pa.  152;  Senseman  v. 
Hershman,  82  Pa.  83;  Yost  v.  Grim,  116  Pa.  527;  Bolton  v.  King,  105  Pa. 
78;  Shaeffer  v.  Hoffman,  113  Pa.  i;  Hazlett  v.  Stillwagen,  23  Super.  Ct. 
114;  Jones  v.  Mackey,  6  Lack.  L.  N.  375;  6  Vale  16189. 

280  Berghaus  v.  Calhoun,  6  W.  219;  Magee  v.  Magee,  10  W.  172;  Har- 
bold  V.  Kuntz,  16  Pa.  210;  Suter  v.  Sheeler,  22  Pa.  308;  Webster  v.  New- 
bold,  41  Pa.  482;  Wolfensberger  v.  Young,  47  Pa.  516;  Miller  v.  Basehore, 
83  Pa.  356. 

281  Suter  V.  Sheeler,  22  Pa.  308 ;   Shitler  v.  Bremer,  23  Pa.  413. 
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creditor's  agent,  saves  the  bar  of  the  act  f^^  otherwise,  of  an  ad- 
mission to  a  mere  stranger  to  the  cause  of  action  f^^  and  an  ac- 
knowledgment to  the  creditor's  agent,  not  known  as  such  to  the 
debtor,  will  have  no  more  effect  than  if  made  to  a  mere  stranger.^** 
An  acknowledgment  by  the  defendant,  that  he  gave  the  note  sued 
in,  coupled  with  an  assertion  that  he  had  paid  it,  will  not  remove 
the  bar  of  the  statute  f^^  so,  if  the  defendant,  on  the  hearing  of  a 
suit  before  a  justice,  admit  that  the  debt  is  just,  but  allege  that  an- 
other ought  to  pay  it,  and  then  pleads  the  statute,  this  is  not  a  suffi- 
cient acknowledgment  to  remove  the  bar.^*"*  Where,  on  an  at- 
tempted settlement  of  accounts,  an  item  is  admitted  as  a  ground 
of  charge,  but  no  balance  is  struck,  nor  the  account  adjusted,  this 
is  not  a  sufficient  acknowledgment  of  such  item;^'^  where  there 
are  mutual  dealings  and  unsettled  accounts  between  the  parties, 
an  acknowledgment,  to  remove  the  bar  of  the  statute,  must  be  of 
a  fixed  sum,  or  the  balance  should  admit  of  a  ready  and  certain 
ascertainment.^*'  But  the  settlement  of  an  account  between  the 
parties,  resulting  in  a  fixed  balance,  takes  the  case  out  of  the  stat- 
ute, without  proof  of  an  express  promise  to  pa'y;^'®  such  settle- 
ment is  a  clear  admission  of  a  precise  indebtedness."'"  So,  where 
a  bailee  gives  a  receipt  for  a  deposit  of  money,  and  subsequently 
indorses  another  receipt  upon  the  same  paper,  for  a  further  sum, 
this  amounts  to  a  re-statement  of  the  account,  and  is  such  an  ac- 
knowledgment as  will  toll  the  bar  of  the  statute.^'^ 

282  Criswell  v.  Criswell,  56  Pa.  130;  Wesner  v.  Stein,  97  Pa.  322; 
Bahny  v.  Levy,  236  Pa.  348. 

283  Kyle  V.  Wills,  17  Pa.  286;   Anderson  v.  Allison,  i  Am.  L.  Reg.  250. 

284  McKinney  v.  Snyder,  78  Pa.  497. 
28s     Smith  V.  Freel,  Add.  291. 

286  Hogan  v.  Bear,  5  W.  ill. 

287  Nixon  v.  Brownfield,  14  Pa.  319.  Says  McCoUum,  J.,  in  Patter- 
son V.  Neuer,  165  Pa.  66,  74 :  "There  must  be  a  clear  and  definite  acknowl- 
edgement of  the  debt  and  a  specification  of  the  amount  due  or  a  reference 
to  something  by  which  such  amount  can  be  definitely  and  certainly  ascer- 
tained. Miller  v.  Basehore,  83  Pa.  356.  Any  uncertainty  either  in  the  ac- 
knowledgement or  identification  of  the  debt  is  fatal.  Landis  v.  Roth,  109 
Pa.  621." 

288  Huff  v.  Richardson,  19  Pa.  388. 

289  Johns  v.  Lantz,  63  Pa.  324. 

290  McClelland  v.  West,  70  Pa.  183. 

291  Finkbone's  Appeal,  86  Pa.  368. 
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a.    By  partner. 

An  acknowledgment  by  one  of  several  partners  after  dissolu- 
tion will  not  remove  the  bar  from  the  firm,"'^  nor  can  an  executor 
remove  the  bar  when  sued  in  his  representative  character,^'*  nor 
can  an  acknowledgment  of  a  subsisting  debt  made  to  the  execu- 
tors of  the  creditor  be  given  in  evidence  under  a  count  laying  a 
promise  to  the  executor  himself.'''*  Likewise  a  guardian  who, 
after  the  majority  of  his  ward,  admits  that  he  has  money  in  his 
hands,  and  promises  to  pay,  cannot  plead  the  statute  of  limita- 
tions.^== 

The  acknowledgment  of  a  liquidating  partner  stops  the  run- 
ning of  the  statute  which  has  not  already  closed  on  the  claim.^'^ 
A  surviving  partner  however  possesses  no  such  authority,  as  the 
dissolution  of  the  partnership  revokes  all  power  to  create  new 
contracts.  Hence  he  cannot  extract  the  debt  of  a  partnership 
from  the  operation  of  the  statute.^''  Nor  is  a  running  account 
with  a  partner,  though  he  be  a  survivor  and  as  such  has  the  collec- 
tion of  the  partnership  assets,  regarded  as  an  account  with  the 
firm,  and  therefore  does  not  stop  the  running  of  the  statute 
against  the  partnership  claim.^^' 

If  a  partner  withdraws  and  gives  personal  notice  to  his  credi- 
tors, the  suit  must  be  brought  against  him  -within  six  years  for  a 
liability  existing  at  the  time  of  the  withdrawal ;  nor  does  the  pay- 
ment of  interest  on  the  debt  by  the  partnership  toll  the  running 
statute  in  favor  of  the  withdrawing  partner.'""  Lastly  the  act  of 
1867,'°^  limiting  suits  against  stockholders  of  corporations  to  six 

292  Dick  V.  Williams,  130  Pa.  41;  Wilson  v.  Waugh,  loi  Pa.  333; 
Bush  V.  Stowell,  71  Pa.  208;  Reppert  v.  Colvin,  48  Pa.  248;  Levy  v.  Cadet, 
17  S.  &  R.  126;  Searight  v.  Craighead,  i  P.  &  W.  13S ;  Kauffman  v.  Fisher, 
3  Grant  302. 

293  Hemphill  v.  Pry,  183  Pa.  593;  Claghorn's  Estate,  181  Pa.  600;  6 
Vale  16197. 

294  Stevens'  Estate,  164  Pa.  216. 
29s    Richard's  Estate,  185  Pa.  155. 

297  Campbell  v.  Floyd,  153  Pa.  84;  Wilson  v.  Waugh,  loi  Pa.  233;  Mc- 
Coon  V.  Galbraith,  29  Pa.  293 ;  Darling's  Estate,  7  Kulp  323 ;  Houser  v. 
Irvine,  3  W.  &  S.  345;  Fulton  v.  Central  Bank  of  Pittsburgh,  92  Pa,  112. 

298  McCahan  v.  Smith,  9  Super.  Ct.  318. 

299  Stewart's  Appeal,  105  Pa.  307. 

300  Robinson  v.  Floyd,  159  Pa.  i6s ;   Campbell  v.  Floyd,  153  Pa.  84 

301  Act  March  28,  P.  L.  48,  2  Purd.  §38,  p.  2294. 
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years,  does  not  apply  to  an  ordinary  partnership,  although  the 
articles  of  association  of  the  partnership  provide  for  a  board  of 
directors  and  designate  the  members  as  stockholders.^"" 

20.    Partial  payments,  (n) 

A  part  payment  will  remove  the  bar  of  the  statute;""  but  to 
have  that  effect,  it  must  be  made  by  the  party  to  be  charged,  or  by 
some  one  authorized  to  make  a  new  promise,  on  his  behalf,  for  the 
residue.^"*  A  part  payment  by  the  assignee  of  an  insolvent' 
debtor  will  not  toll  the  statute  f^  S9,  if  the  indorser  of  a  note  be 
constituted  a  trustee  for  the  benefit  of  the  creditors  of  the  maker, 
and  as  such  make  a  partial  payment  out  of  the  assets,  this  will  not 
remove  the  bar  of  the  statute  as  to  himself  individually. ^"^  A 
part  payment  by  one  of  two  joint  debtors,  not  partners  at  the 
time,  will  not  avoid  the  bar  of  the  statute  as  to  the  other  ;'°^  nor 
will  a  partial  payment  by  one  of  several  partners,  after  a  dissolu- 
tion f°^  the  law  is  otherwise,  however,  as  to  a  partial  payment  by 
a  liquidating  partner.^"^  The  indorsement  of  a  partial  payment  by 
the  payee  of  a  joint  promissory  note  is  not  sufficient  to  stop  the 
running  of  the  statute,  in  favor  of  a  co-promissor  not  named  in 
the  receipt.^^"  To  take  a  case  out  of  the  statute,  by  proof  of  a 
partial  payment,  it  must  be  shown  to  have  been  made  on  the  very 
debt  in  suit.'^^  An  indorsement  of  part  payment  upon  a  note, 
proved  to  have  been  made  within  six  years  from  its  date,  and  time 
of  suit  brought,  will  prevent  the  operation  of  the  statute  f^^  but 
to  have  such  effect,  there  must  be  affirmative  proof  that  such  in- 
dorsement was  made  before  the  bar  was  completed,  and  clearly  in 

n    6  Vale  16199. 

302  Campbell  v.  Floyd,  iS3  Pa.  84. 

303  Barclay's  Appeal,  64  Pa.  69 ;  Tyers  v.  Kuhn,  52  Super.  Ct.  24 ;  Bank 
of  Utica  V.  Ballou,  49  N.  Y.  55. 

304  Harper  v.  Fairley,  53  N.  Y.  442. 

305  Bunn  V.  Drovin,  2  Phila.  306. 

306  Bank  of  Pittsburgh  v.  Watson,  46  Pa.  31O. 

307  Coleman  v.  Fobes,  22  Pa.  156. 

308  Farnum  v.  Eastwick,  2  Am.  L,.  Reg.  572. 

309  Houser  v.  Irvine,  3  W.  &  S.  345 ;   Kauffman  v.  Fisher,  3  Gr.  302. 

310  Clark  V.  Bum,  86  Pa.  502. 

311  Burr  v.  Burr,  26  Pa.  284;  Shaffer  v.  Shaffer,  41  Pa.  51;  Barclay's 
Appeal,  64  Pa.  69;  Kunkel  v.  Kolb,  6  W.  N.  C.  48;  Kelley  v.  Racket,  12 
Dist.  84. 

312  Addams  v.  Seitzinger,  i  W.  &  S.  243. 
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prejudice  of  the  creditor's  interest  at  the  time.^^^  An  independ- 
ent charge  against  the  creditor,  upon  the  books  of  the  debtor,  will 
not  affect  the  bar  of  the  statute.^^* 

21.  Payment  into  court. 

Payment  into  court  is  no  acknowledgment  of  the  claimant's 
right  of  action.^^*  Likewise  on  a  mechanic's  lien  if  the  defendant 
pleads  negatively  and  also  alleges  the  original  contract,  the  plea  of 
tender  and  payment  into  court  does  not  admit  the  plaintiff's  cause 
of  action,  but  only  the  amoui\t  due.^^^  If  the  tender  be  made  be- 
fore suit  is  brought,  the  defendant  need  pay  into  court  only  the 
amount  tendered  to  render  the  plea  affective.^  ^^  An  additional 
sum  equal  to  the  prothonotary's  fees  for  taking  charge  of  and 
paying  out  the  amount  tendered,  would  be  required  only  when  the 
tender  is  made  after  bringing  the  suit.^^^  As  a  payment  into 
court  under  a  plea  of  tender  is  an  admission  that  so  much  is  due, 
a  subsequent  award  for  a  less  sum  is  a  finding  against  the  ten- 
der."» 

22.  Action  must  be  on  original  undertaking. 

The  action  must  be  brought  on  the  original  undertaking ;  a  sub- 
sequent acknowledgment  is  but  a  waiver  of  the  statutory  de- 
fence.^^" 

23.  Pleading,  (o) 

Where  the  statute  of  limitations  is  pleaded  in  bar  of  the  plain- 
tiff's claim,  any  matter  is  avoidance  of  the  bar  of  the  statute,  must 

o    6  Vale  16212. 

313  Cremer's  Estate,  5  W.  &  S.  331;  Shaffer  v.  Shaffer,  41  Pa.  Si; 
Guillou  V.  Perry,  i  W.  N.  C.  39 ;  Kinsloe  v.  Baugh,  Pa.  147 ;  Rowe  v.  At- 
water,  i  W.  N.  C.  149. 

314  Barclay's  Appeal,  64  Pa.  69.  Where  a  book-account  is  more  than, 
six  years  old,  a  credit  within  the  six  years,  will  not  toll  the  statute,  without 
proof  aliunde  of  actual  payment.  Hull  v.  Mooney,  5  W.  N.  C.  511;  New- 
ton V.  Smith,  6  W.  N.  C.  56. 

315  Hall  V.  Blackburn,  173  Pa.  310. 

316  Yankey  v.  Buckman,  18  Super.  Ct.  378. 

317  Beaver  v.  Whiteley,  3  C.  C.  613;  Christine  v.  Gilbert,  23  W.  N.  C. 
159- 

318  Ibid.,  Sharpless  v.  Dobbins,  i  Del.  25. 

319  Berkheimer  v.  Geise,  82  Pa.  64. 

320  Wesner  V.  Stein,  97  Pa.  322.    See  Herman  v.  Rinker,  106  Pa.  121 
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be  specially  replied;'"  as  fraud,'^^  absence  beyond  the  seas' ;'^'  or 
that  the  cause  of  action  was  an  account  between  merchants.^^*  A 
replication  that  the  defendant  was  in  the  military  service  must 
state  the  time  of  enlistment,  and  the  length  of  service.^^^  In  debt 
for  rent,  if  the  declaration  only  state  the  substance  of  the  demise, 
and  the  defendant  plead  the  statute  of  limitations,  the  plaintiff 
may  reply  that  the  rent  was  reserved  by  deed — this  is  not  a  de- 
parture.'^^ Under  a  replication  that  the  defendant  did  assume 
within  six  years,  the  plaintiff  cannot  give  in  evidence  an  agreement 
not  to  plead  the  statute.'^^ 

24.    Penal  actions.(p) 

The  limitation  as  to  penal  actions  contained  in  the  act  of  1785, 
extends  as  well  to  penalties  created  after,  as  before,  its  passage — 
it  is  a  permanent  statute  of  limitation.'^^  It  does  not,  however, 
extend  to  a  suit  given  by  statute  to  the  party  grieved  f'''  nor  to  a 
case  in  which  a  moiety  of  the  penalty  is  given  to  the  party  ag- 
grieved.''" Nor  does  it  extend  to  a  suit  against  a  national  bank, 
to  recover  back  usurious  interest;  such  action  may  be  brought 
within  six  years."^  And  as  penal  statutes  are  to  be  strictly  con- 
strued,"'^ the  day  of  committing  the  offence  is  to  be  included  in  the 
computation  of  the  time  of  limitation.'"  The  defendant  is  not 
driven  to  plead  the  limitation  of  the  statute,  but  may  give  it  in 

p    6  Vale  16140. 

321  Witherup  v.  Hill,  9  S.  &  R.  n ;  Webster  v.  Newbold,  41  Pa.  482. 

322  Harrisburg  Bank  v.  Forster,  8  W.  12. 

323  Sevan  v.  CuUen,  7  Pa.  281. 

324  McKelve/s  Appeal,  72  Pa.  409- 

325  King  V.  Baxter,  7  Phila.  186. 

326  Davis  V.  Shoemaker,  I  R.  135- 

327  McCulloch  V.  Norris,  5  Pa.  285. 

328  Adams  v.  Woods,  2  Cr.  336. 

329  Gascoyne's  Case,  Noy  71;  Spieres  v.  Frederick,  2  T.  R.  155  n. 
And  see  Allegheny  City  v.  McClurkan,  14  Pa.  81 ;   McCormick  v.  Allegheny 

City,  7  L.  I-  ISO. 

330  Wilcox  V.  Fitch,  20  Johns.  472;  Langdon  v.  Fire  Department,  17 
Wend.  234.  It  is  said,  the  statute  does  not  extend  to  a  case  in  which  the 
whole  penalty  is  gfiven  to  the  informer.  Culliford  v.  Blandford,  4  Mod. 
129.    But  see  Bull.  N.  P.  19S ;  Boswell  v.  Robinson,  34  N.  J.  Law  273. 

331  Lucas  V.  Bank  of  Pottsville,  78  Pa.  228;  Stephens  v.  Monongahela 
Bank,  26  Pitts.  L.  J.  ni- 

332  Gallagher  v.  Neal,  3  P-  &  W.  183;  Cake  v.  Jacoby,  2  W.  N.  C.  391. 

333  Norris  v.  Gawtry,  Hob.  139. 
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evidence  under  the  general  issue — for  the  statute  says,  "the  same 
shall  be  void ;"  consequently,  the  party  does  not  owe  the  penalty 
demanded,  the  informer  not  having  a  right  to  demand  any  penalty 
whatever.^^* 

Actions  upon  penal  statutes,  where  the  forfeiture  is  limited  to 
the  commonwealth  only,  are  to  be  brought  within  two  years  after 
the  offence  committed,  and  at  no  time  afterwards ;  if  limited  to 
the  commonwealth  and  a  common  informer,  the  latter  must  sue 
within  one  year  after  the  offence  committed;  and  on  default! 
thereof,  the  commonwealth  may  sue  within  one  year  after  the  ex- 
piration of  such  time.^'^  This  provision  has  been  extended  to 
suits  for  the  recovery  of  fines  and  forfeitures,  payable,  when  re- 
covered, to  the  use  of  the  county,'^^  whether  in  whole  or  in 
part.^^^ 

II.    Limitations  on  Real  Estate. 

25.     Policy  of  the  statute,  (q) 

The  right  of  action  for  the  recovery  of  real  estate  may  be  di- 
vested in  various  ways,  but  the  most  common  is  by  the  operation 
of  the  statutes  of  limitation.  The  policy  of  such  statutes  in  gen- 
eral is  obvious ;  they  are  essential  to  the  peace  of  society.  "The 
purpose  of  the  statute,"  says  Chief  Justice  Gibson,^^^  "is  to  com- 
pel parties  to  settle  their  controversies  while  the  evidence  of  their 
rights  is  attainable,  and  to  put  a  reasonable  period  to  the  evils  of  a 
contested  ownership."     In  addition  to  this  general  ground  of  the 

q    6  Vale  16069. 

334  Parsons  v.  Hunter,  2  Sumner  426;  United  States  v.  Six  Fermenting 
Tubs,  I  Abb.  U.  S.  268. 

335  Act  16  March,  1785,  §6,  2  Sra.  L.  300,  2  Purd.  §51,  p.  2297.  Ex- 
tended to  prosecutions  for  the  illegal  circulation  of  small  notes,  by  the  act 
21'  April,  1841,  §13,  P.  L.  249,  2  Purd.  §52,  p.  2297.  Actions  to  recover  back 
usurious  interest  are  to  be  brought  within  six  months  from  the  date  of 
payment,  by  act  28  May,  1858,  §2,  P.  L.  622,  2  Purd.  §2,  p.  1988.  The  stat- 
ute does  not  extend  to  a  suit  against  a  national  bank,  to  recover  back  usu- 
rious interest;  such  action  may  be  brought  within  six  years.  Lucas  v. 
Bank  of  Pottsville,  78  Pa.  228 ;  Stephens  v.  Monongahela  Bank,  26  Pitts.  L. 
J.  III. 

336  Act  16  July,  1842,  §55,  P.  L.  389,  2  Purd.  §53,  P-  2297. 

337  Act  24  February,  1845,  §1,  P.  L.  69,  2  Purd.  §54,  p.  2297. 
339    Altemus  v.  Campbell,  9  W.  30. 
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destructive  effect  of  time  upon  the  means  of  proof,  which  lies  at 
the  foundation  of  all  statutes  of  limitations,  and  of  the  presump- 
tions of  grant  and  payment,  there  is  a  special  reason  springing 
out  of  the  circumstances  of  a  state  containing  within  its  borders 
vast  tracts  of  wilderness,  which  it  was  its  policy  to  redeem  from 
their  wild  and  uncultivated  condition,  with  as  little  delay  as  possi- 
ble. "The  design  of  the  statute,"  says  Justice  Kennedy,^*"  "was 
not  only  to  give  peace  and  quiet  to  the  community,  but  likewise  to 
protect  men  in  the  possession  and  enjoyment  of  lands  which  they 
had  held  and  been  improving,  perhaps,  at  great  expense,  or  the 
whole  labor  of  the  better  part  of  the  occupant's  lifetime,  for  the 
space  of  twenty-one  years.  For  the  purpose  of  promoting  these 
objects,  the  statute  ought  to  be  favorably  construed ;  long  experi- 
ence has  proved  most  satisfactorily  the  policy  of  it ;  it  is  the  in- 
terest of  the  state,  that  the  lands  within  it  should  be  improved  and 
rendered  as  productive  as  possible,  but  this  cannot  be  expected', 
unless  the  possessors  of  it  shall,  after  a  reasonable  length  of  time, 
be  made  perfectly  secure  in  their  possession."  It  may  be  stated, 
as  a  general  rule,  that  the  law  favors  the  preservation  of  enjoy- 
ments acquired  by  the  labor  of  one  man  and  acquiesced  in  by  an- 
other who  has  the  power  to  interrupt  him. 

26.    The  statutes. 

The  act  of  1785  provides,  that  no  person  or  persons  whatever, 
shall  make  entry  into  any  manors,  lands,  tenements  or  heredita- 
ments, after  the  expiration  of  twenty-one  years  next  after  his  or 
their  right  or  title  to  the  same  first  descended  or  accrued;  nor 
shall  any  person  or  persons  whatsoever  have  or  maintain  any  writ 
of  right,  or  any  other  real  or  possessory  writ  or  action,  for  any 
manors,  lands,  tenements  or  hereditaments,  of  the  seisin  or  pos- 
session of  him,  her  or  themselves,  his,  her  and  their  ancestors  or 
predecessors,  nor  declare  or  allege  any  other  seisin  or  possession 
of  him,  her  or  themselves,  his,  her  or  their  ancestors  or  predeces- 
sors, than  within  twenty-one  years  next  before  such  writ,  action 
or  suit,  so  to  be  sued,  commenced  or  brought.^*^  Until  recently, 
a  party  in  possession  had  no  means  of  compelling  an  adverse 

340  Criswell  v.  Altemus,  7  W.  581. 

341  Act  26  March,  1785,  §2,  2  Srn.  L.  299,  2  Purd.  §3,  p.  2268. 


3498         Common  Law  Practicb  in  Pennsylvania. 

claimant  to  litigate  his  right,  short  of  the  period  of  limitation. 
But  it  has  been  provided  by  the  act  of  nth  June,  1879,  that 
where  real  estate  is  sold  by  any  sheriff,  treasurer,  or  the  commis- 
sioners of  any  county,  and  any  person  other  than  the  defendant, 
as  whose  property  the  same  may  have  been  sold,  shall  claim  that 
the  title  to  the  premises  is  vested  in  him,  and  shall  be  in  possession 
thereof,  by  occupancy,  lease,  coverture  or  otherwise,  he  may  pre- 
sent his  petition  to  the  court  of  common  pleas  of  the  proper 
county,  or  to  a  law-judge  thereof,  in  vacation,  setting  forth  the 
fact  that  he  claims  title  to  the  premises  in  controversy,  whereupon 
a  rule  shall  be  granted  upon  the  purchaser,  or  person  claiming 
under  him,  to  bring  his  action  of  ejectment  within  ninety  days 
after  service  of  such  rule,  or  show  cause  why  the  same  cannot  be 
brought.  The  rule  may  be  made  returnable  to  any  term  or  return- 
day  of  the  court,  and  be  served  and  returned  as  in  case  of  a  writ 
of  summons ;  and  it  is  to  be  entered  of  record  on  the  appearance- 
docket  and  duly  indexed  therein,  and  also  in  the  ejectment-index. 
If,  however,  the  purchaser,  or  party  holding  under  him,  reside 
without  the  county,  and  his  residence  can  be  ascertained,  the  rule 
may  be  served  by  the  sheriff  or  any  constable  of  the  county  where 
he  shall  reside;  but  if  such  party  reside  without  the  common- 
wealth, or  his  place  of  residence  cannot  be  ascertained,  on  filing 
an  affidavit  thereof,  such  service  may  be  made  by  publication  of 
the  substance  of  such  rule  in  a  weekly  newspaper,  published  with- 
in the  county  where  the  premises  are  situate,  for  four  weeks  prior 
to  the  return-day  of  the  rule ;  which  service,  so  made  by  publica- 
tion, shall  have  the  same  effect  as  a  personal  service.  If  the  pur- 
chaser or  party  claiming  under  him,  being  duly  served,  fail  to  ap- 
pear and  show  cause  why  such  action  cannot  be  brought  within 
ninety  days,  it  is  made  the  duty  of  the  court,  to  make  the  rule  ab- 
solute, and  enter  judgment  against  the  persons  served,  which  shall 
be  final  and  conclusive  between  the  parties ;  and  thereafter  no  ac- 
tion of  ejectment  shall  be  brought  for  the  recovery  of  the  premises, 
by  the  party  claiming  under  such  title. 

27.    Effect  of  adverse  possession,  (r) 

The  statute  operates  upon  the  right  of  the  owner,  not  merely 
upon  the  possession  of  the  disseisor,  and  it,  therefore,  necessarily 
results,  that  the  latter,  by  twenty-one  years'  adverse  possession, 
r    6  Vale  16078. 
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acquires  an  absolute  title,  which  will  avail  him  as  plaintiff  in  an 
ejectment  against  the  owner  of  the  paper  title,  unless  the  latter 
bring  himself  within  some  of  the  exceptions  of  the  statute.'*^  An 
actual  adverse  occupation  for  twenty-one  years,  however  tortious 
or  destitute  of  color  of  right,  gives  a  right  to  the  extent  of  the 
party's  inclosure,  against  all  the  world  but  the  state.^*'  It,  there- 
fore becomes  necessary  to  inquire  what  constitutes  an  adverse 
possession,  and  the  extent  to  which  it  gives  title.  Having  done 
so,  we  will  consider  the  exceptions  contained  in  the  act,  and  how 
far  they  have  been  restricted  by  subsequent  legislation. 

28.    What  is  an  adverse  possession. 

Nothing  short  of  an  actual,  continued,  visible,  notorious,  dis- 
tinct and  hostile  possession,  for  twenty-one  years,  will  give  title 
under  the  statute  of  limitations.^**  An  occasional  occupancy,  and 
an  uninterrupted  use  of  the  land  as  a  wood-lot,  with  payment  of 
taxes,  is  not  enough.^*^  The  possession,  to  toll  the  owner's  right, 
must  be  hostile  to  all  the  world  f*^  but  it  may  be  hostile,  though 
the  party  knew  of  no  other  claim  to  the  land  f"  one  who  enters 
upon  the  land  of  an  unknown  owner,  with  an  intent  to  hold  until 
the  real  owner  appear,  has  an  adverse  possession,  which  will 
ripen  into  a  title  by  the  lapse  of  twenty-one  years.^**  Residence, 
however,  is  not  essential,  to  constitute  an  adverse  possession 
under  the  statute;'*"  an  entry  under  paper  title,  and  exercising 
acts  of  dominion  over  the  land,  by  leasing,  demising,  and  improv- 
ing it,  are  proof  that  the  possessor's  claim  is  hostile  to  the  true 
owner  ;'^''  but  though  a  continued  residence  on  the  land  is  not 
necessary  to  constitute  an  adverse  possession,  there  must  be  such 
a  continuance  of  a  positive  appearance  of  ownership,  as  to  notify 

342  Pederick  v.  Searle,  5  S.  &  R.  236;   Innis  v.  Campbell,  i  R.  373- 

343  Munshower  v.  Patton,  10  S.  &  R.  334;   Malson  v.  Fry,  i  W.  433- 

344  Mercer  v.  Watson,  i  W.  330;  Shaffer  v.  Lowry,  25  Pa.  252;  Hood 
V.  Hood,  2  Gr.  229. 

345  Sorber  v.  Willing,  10  W.  141 ;  Beaupland  v.  McKeen,  28  Pa.  124 ; 
Washabaugh  v.  Entriken,  34  Pa.  74;  s.  c.  36  Pa.  513;  Hole  v.  Rittenhouse, 
37  Pa.  116;  Ewing  V.  Alcorn,  40  Pa.  492;  Murphy  v.  Springer,  I  Gr.  73. 

346  Long  V.  Mast,  11  Pa.  189. 

347  Jones  V.  Porter,  3  P.  &  W.  132;  Leeds  v.  Bender,  6  W.  &  S.  31S; 
McKinley  v.  Neely,  I  Phila.  76. 

348  Patterson  v.  Reigle,  4  Pa.  201. 

349  Johnston  v.  Irwin,  3  S.  &  R.  291 ;   Stephens  v.  Leach,  19  Pa.  262. 

350  Dikeman  v.  Parrish,  6  Pa.  210. 
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the  warrantee  of  the  hostile  character  of  the  claim.^"  An  assess- 
ment in  the  name  of  the  occupant,  and  payment  of  taxes,  is  not  es- 
sential, to  confer  title  by  the  statute ;  it  is  but  evidence  of  the  na- 
ture of  the  claim,  and  of  the  extent  of  it.="  Possession  is  pre- 
sumed to  be  adverse,  except  as  against  a  co-tenant,  until  some  evi- 
dence to  the  contrary  be  given  f^^  repeated  acts  of  trespass,  how- 
ever, upon  another,  do  not  constitute  a  hostile  possession,  by  vir- 
tue of  which  any  right  is  acquired.'^* 

a.    Tacking. 

One  who  purchases  the  right  of  a  mere  intruder,  without  title, 
may  tack  the  possession  of  his  vendor  to  his  own,  in  order  to  ac- 
quire title  under  the  statute  f^^  but  the  unconnected  possession  of 
distinct  and  independent  trespassers,  during  a  period  of  twenty- 
one  years,  will  not  coijfer  title.'^®  One  who  enters  without  title, 
cannot  avail  himself  of  the  previous  possession  of  another,  under 
whom  he  does  not  claim  ;^^'  his  possession  cannot  be  tacked  to 
that  of  a  former  occupant,  under  whom  he  does  not  show  title ;'°' 
especially,  where  the  opposite  claimant  has  purchased  the  title  of 
such  third  person.^^"  One  who  enters  as  a  disseisor  may,  how- 
ever, continue  his  possession,  by  an  agent,  who  comes  in  under  a 
parol  agreement  to  hold  adverse  possession,  until  the  original 
owner  should  be  barred  by  the  statute,  in  consideration  of  a 
moiety  of  the  land.^""  The  purchase  of  an  outstanding  invalid 
title,  will  not  change  the  character  of  an  adverse  possession.^*^ 

351  Stephens  v.  Leach,  19  Pa.  262. 

352  Hockenberry  v.  Snyder,  2  W.  &  S.  240.  See  Sailor  v.  Hertzogg,  10 
Pa.  296;  Hole  V.  Rittenhouse,  37  Pa.  116.  Payment  of  taxes,  by  one  not 
in  possession,  is  not  an  ouster  of  the  legal  owner.  Goodman  v.  Sanger,  85 
Pa.  37. 

353  Neel  v.  McElhenny,  69  Pa.  300. 

354  Wheeler  v.  Winn,  53  Pa.  122;  Rifener  v.  Bowman,  Pa.  313;  Bro- 
laskey  v.  McClain,  61  Pa.  146. 

355  Hughs  V.  Pickering,  14  Pa.  297. 

356  Frick  V.  O'Farrell,  i  Phila.  18. 

357  Moore  v.  CoUishaw,  10  Pa.  224. 

358  Schrack  v.  Zubler,  34  Pa.  38;  s.  c.  46  Pa.  67;  3  Gr.  364. 

359  Cluggage  V.  Duncan,  i  S.  &  R.  no;  Cunningham  v.  Patton,  6  Pa. 
355. 

360  Black  V.  Moore,  i  Pa.  344. 

361  Owens  V.  Myers,  20  Pa.  134;  s.  p.  Bannon  v.  Brandon,  34  Pa.  263; 
s.  c.  38  Pa.  63.      ' 
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The  statute  runs  against  a  trespass  quaere  clausum  fregit  of 
which  the  plaintiff  might  have  known  had  he  been  ordinarily  vigi- 
lant.'*^ The  question  in  any  given  case  is  not  what  did  the  plain- 
tiff know  of  the  injury  done  him,  but  what  might  he  have  known 
by  the  use  of  the  means  of  information  within  his  reach  with  the 
vigilance  the  law  requires  of  him.  When  knowledge  is  impossi- 
ble because  of  the  laws  of  nature,  or  because  of  the  actual  fraud 
of  the  wrong-doer,  the  statute  runs  from  the  time  of  discovery. ^^' 
But  a  constructive  fraud  is  not  enough.^**  In  trespass  for  the 
unlawful  mining  of  coal,  the  statute  begins  to  run  from  the  dis- 
covery, or  from  the  time  when  it  might  have  been  made.'^^ 

The  same  rule  also  applies  to  the  reversioner  of  an  estate. 
While  he  has  the  right  to  sue  for  an  injury  thereto,  he  is  required 
to  exercise  vigilance  in  asserting  it.  If  therefore  he  desires  to  re- 
cover damages  for  an  injury  to  the  estate,  "he  should  proceed 
within  the  six  year  period  after  he  discovers,  or  should  have  dis- 
covered, the  injury  about  which  he  complains. "^^° 

A  right  of  action  against  a  mine  operator  who  fails  to  furnish 
sufficient  support  is  barred  after  the  expiration  of  six  years ;  but 
if  the  injury  has  been  partly  due  to  mining  before  six  years  prior 
to  suit  brought,  and  partly  to  mining  after  that  date,  the  action 
will  not  be  barred.'*^  Furthermore  the  right  to  sue  passes  to  the 
surface  owner  who  is  in  possession  when  the  subsidence  occurs, 
without  regard  to  the  date  of  his  conveyance,  this  right  is  barred 
by  the  statute  if  the  cause  of  the  subsidence  arose  more  than  six 
years  before  the  suit  was  brought.'®* 

A  person  who  holds  in  subserviency  to  the  title  of  another,  can 
gain  no  right  against  it,  by  the  statute  of  limitations.'"'     If  he  orig- 

362  Scranton  Gas  &  Water  Co.  v.  Lackawanna  Iron  &  Coal  Co.,  167  Pa. 

136- 

363  Davis  V.  Monroe,  187  Pa.  212.   ' 

364  Ibid.;  Downey  v.  Garard,  24  Pa.  52;  Campbell  v.  Boggs,  48  Pa. 
524;   Hollinshead's  Appeal,  103  Pa.  158. 

36s  Lewey  v.  Fricke  Coke  Co.,  166  Pa.  536;  Noonan  v.  Pardee,  200  Pa. 
474;  Trustees  of  Kingston  v.  Lehigh  Valley  Coal  Co.,  241  Pa.  469,  474; 
Gotshall  V.  Langdon  Co.,  16  Super.  Ct.  158. 

366  Stewart,  J.,  Trustees  of  Kingston  v.  Lehigh  Valley  Coal  Co.,  241 
Pa.  469,  474- 

367  Noonan  v.  Pardee,  200  Pa.  474.  See  Woods  v.  Pittsburgh  Coal  Co., 
230  Pa.  197. 

368  Noonan  v.  Pardee,  200  Pa.  474. 

369  Dikeman  v.  Parrish,  6  Pa.  210. 
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inally  entered  with  the  privity  of  the  owner,  his  possession  can- 
not become  adverse,  without  some  decisive  act  or  declaration  f^° 
if  he  entered  under  the  owner,  and  at  one  time  recognized  the  title 
of  the  latter,  his  possession  cannot  be  rendered  hostile,  without  the 
clearest  evidence  to  hold  in  hostility  to  the  other  party's  title.'" 
So,  if  a  person  have  a  right  of  entry,  he  will  be  deemed  to  have 
entered  under  such  right,  and  not  as  a  trespasser;  and  in  such 
case,  there  must  be  some  decisive  act  or  declaration,  to  render  his 
possession  adverse.'^''  The  continued  possession  of  a  vendor,  is 
not  adverse  to  his  vendee;'^'  nor  is  the  possession  of  one  who 
holds  under  a  parol  contract  of  sale,  to  be  perfected  by  deed,  hos- 
tile to  his  vendor  f*  nor  is  the  possession  of  an  agent,  who  is  the 
owner  of  an  adjoining  tract,  and  who  occupies  part  of  his  princi- 
pal's land,  under  a  misapprehension  of  the  true  boundary  line, 
hostile  to  his  principal.'^^  So  also,  the  possession  of  a  widow,  of 
the  land  of  which  her  husband  died  seised,  is  not  adverse  to  the 
heirs  ;'^®  even  though  she  buy  in  an  outstanding  title,  unless  she 
give  distinct  and  equivocal  notice  of  her  adverse  claim  ;^''  nor  is 
that  of  a  second  husband,  until  evidenced  by  some  unequivocally 
hostile  act.^''  And  the  possession  of  a  husband  is  not  adverse  to 
his  wife's  title,  during  his  lifetime;  nor  to  the  title  of  her  co- 
heirs.^'*  Neither  is  the  long-continued  possession  of  a  devisee  for 
life  adverse  to  those  in  remainder,  though  he  undertake  to  devise 
the  property  in  fee,  under  the  impression  that  he  had  acquired 
title  by  virtue  of  the  statute.'*"  And  the  possession  .of  a  tenant 
cannot  become  adverse  to  his  landlord,  without  an  express  notice 
that  he  intends  to  hold  adversely.'"^ 
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380  TuUock  V.  Worrall,  49  Pa.  133. 

381  McGinnis  v.  Porter,  20  Pa.  80;    Schuylkill  and  Dauphin  Improve- 
ment and  Railroad  Co.  v.  McCreary,  58  Pa.  304. 
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b.  Ouster  by  co-tenant. 

An  owner  of  land  can  be  ousted  by  his  co-tenant,  only  by  a  no- 
torious and  continued  possession  necessarily  hostile.^'^  Thus,  if 
one  of  several  heirs  enter,  on  the  death  of  his  ancestor,  his  posses- 
sion is  not  adverse  to  his  co-heirs,  without  proof  of  an  actual  hos- 
tile intent  f^^  but  if  one  tenant  in  common  enter  upon  the  whole, 
and  take  the  profits,  claiming  exclusively,  for  twenty-one  years, 
an  actual  ouster  will  be  presumed.'**  The  mere  fact,  however,  of 
the  exclusive  receipt  of  the  profits,  by  one  tenant  in  common,  for 
twenty-one  years,  is  not  conclusive  evidence  of  an  actual  ouster — 
it  may  be  explained.^*^  In  Lewitzky  v.  Sotoloff,  the  court  said : 
"The  fKJSsession  of  one  tenant  in  common  is  prima  facie  the  pos- 
session of  his  co-tenant  also,  and  mere  proof  of  the  receipt  of 
profits  without  accounting  therefor  will  not  sustain  a  claim  of 
ouster  or  adverse  possession. "^*^  If  one  tenant  in  common  sell  the 
whole  tract,  and  possession  be  held  adversely,  for  twenty-one 
years,  it  amounts  to  an  ouster  of  the  other  tenant  in  common,  who 
is  barred  by  the  statute  f^''  but  a  mortagage  of  the  entire  premises 
by  a  co-heir,  is  not  conclusive  evidence  of  an  ouster.^'*  If,  how- 
ever, a  tenant  in  common  in  possession  devise  the  whole  tract,  by  a 
will,  read  in  the  presence  of,  and  witnessed  by,  his  co-tenant,  this 
is  an  unequivocal  claim  of  adverse  title,  and  amounts  'to  an 
ouster.^** 

c.  Effect  of  admissions  by  intruder. 

If  an  intruder,  who  entered  without  color  of  title,  admit,  within 
the  twenty-one  years,  that  he  holds  for  the  true  owner,  his  posses- 
sion ceases  to  be  adverse  f^"  so,  if  a  mere  intruder  agree,  by  parol, 

382  Peck  V.  Ward,  18  Pa.  506 ;  Forward  v.  Deetz,  32  Pa.  69 ;  Phillips 
V.  Gregg,  10  W.  158. 

383  Miller's  Appeal,  3  Grant  247;  Hart  v.  Gregg,  10  W.  158;  Watson 
V.  Gregg,  10  W.  289. 

384  Frederick  v.  Gray,  10  S.  &  R.  182 ;  Mehaffy  v.  Dobbs,  9  W.  363 ; 
Law  V.  Patterson,  i  W.  &  S.  184 ;  Susquehanna  and  Wyoming  Valley  Rail- 
road Co.  V.  Quick,  61  Pa.  328. 

385  Bolton  V.  Hamilton,  2  W.  &  S.  294 ;   Morris  v.  Vanderen,  i  Dall.  64. 

386  224  Pa.  610,  612,  the  court  citing  Susquehanna  v.  Wyoming  Valley 
R.  Co.  V.  Quick,  61  Pa.  328 ;  Rohrbach  v.  Sanders,  212  Pa.  636. 

387  Culler  V.  Motzer,  13  S.  &  R.  3S6;  Lodge  v.  Patterson,  3  W.  74. 

388  Wilson  V.  CoUishaw,  13  Pa.  276.     See  Keyser  v.  Evans,  30  Pa.  507. 

389  Miller  v.  Miller,  60  Pa.  16. 

390  Criswell  v.  Altemus,  7  W.  565. 
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to  surrender  to  the  legal  owner ;  especially,  if  his  tenant  attorn  to 
the  latter  ;"^  so  also,  adverse  possession  ceases  to  be  so,  by  a  parol 
agreement  with  the  owner  of  the  title,  to  hold  under  him ;  and  this 
may  be  shown,  by  admissions  to  strangers.''^  And  if  the  tenant 
of  an  intruder,  without  title,  take  a  conveyance  from  the  legal 
owner,  and  give  a  mortgage  for  the  purchase-money,  this  is  an  in- 
terruption of  the  continuity  of  the  lessor's  adverse  possession,  as 
against  the  holder  of  the  mortgage.^'^  An  abandonment  of  the 
possession,  even  for  a  short  period,  though  with  the  animus  rever- 
tendi,  will  break  the  continuity  of  the  possession  for  the  purpose 
of  giving  title  under  the  statute  ;''*  otherwise,  it  seems,  of  a  mere 
temporary  absence  for  a  special  purpose.^'^  And  it  has  been 
held,  that  an  assessment  of  warranted  land  to  a  disseisor,  in  less 
quantity  than  called  for  by  the  warrant  and  survey,  if  made  by  his 
procurement,  or  even  with  his  assent,  breaks  the  continuity  of  his 
constructive  possession  of  the  whole,  by  detaching  from  it  the 
land-marks  by  which  it  was  sustained.^"' 

d.    Interfering  surveys. 

A  common  case  for  the  application  of  the  statute  of  limitations 
is  that  of  interfering  surveys ;  as,  where  a  survey  under  a  junior 
warrant  overlaps  the  lines  of  an  elder  warrantee.  In  such  case, 
the  law  adjudges  the  possession  of  the  uninclosed  part  of  the 
land  to  be  in  him  who  has  the  elder  title,  and  a  constructive  posses- 
sion by  the  holder  of  the  junior  survey,  unaccompanied  by  an  ac- 
tual entry  upon  the  interference,  will  not  confer  a  title  under  the 
statute.^''  An  occasional  use  of  it,  for  cutting  timber,  &c.,  will 
not  give  a  constructive  possession  as  against  the  elder  title  f^'  if, 

391  Moore  v.  Small,  9  Pa.  194. 

392  Read  v.  Thompson,  s  Pa.  327. 

393  Koons  V.  Steele,  19  Pa.  203. 

394  Susquehanna  and  Wyoming  Valley  Railroad  Co.  v.  Quick,  68  Pa. 
189. 

395  Cunningham  v.  Patton,  6  Pa.  355 ;   Sailor  v.  Hertzogg,  10  Pa.  296. 

396  Clarke  v.  Dougan,  12  Pa.  87. 

397  Cluggage  V.  Duncan,  i  S.  &  R.  no;  Burns  v.  Swift,  2  S.  &  R.  436; 
Altemus  v.  Trimble,  9  Pa.  232 ;  Sheik  v.  McElroy,  20  Pa.  25 ;  Hole  v.  Rit- 
tenhouse,  25  Pa.  491 ;  Beaupland  v.  McKeen,  28  Pa.  124.  In  the  case  of 
interfering  surveys,  where  the  evidence  of  possession  is  in  equilibrio,  the 
elder  title  must  prevail.     Hull  v.  Wilson,  11  Pa.  5x3. 

398  Washabaugh  v.  Entriken,  34  Pa.  74;  s.  c.  36  Pa.  513;  Mc Arthur  v. 
Kitchen,  77  Pa.  62. 
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however,  the  owner  of  the  younger  title  enter  upon  and  occupy  a 
part  of  his  tract,  and  use  the  uninclosed  woodland  within  the  lines 
of  his  survey,  as  woodland  is  ordinarily  used,  this  is  not  a  con- 
structive, but  an  actual  possession  of  the  woodland,  and  will  give 
title  under  the  statute.^°^  Thus,  one  who  enters  by  color  of  title, 
marks  his  lines  upon  the  ground,  pays  taxes,  and  uses  the  wood- 
land for  erecting  a  sawmill,  acquires  a  title  by  adverse  posses- 
sion, co-extensive  with  the  boundaries  of  the  tract  ;*°''  and  this, 
though  his  survey  be  laid  on  parts  of  seven  older  surveys,  the  in- 
terior lines  of  which  are  not  marked.*""^  And  where  a  survey  is 
made  on  land  already  covered  by  two  adjoining  surveys,  the  war- 
rantee, by  an  entry,  clearing  and  cultivating  a  portion  of  the  land, 
and  paying  taxes  on  the  whole,  acquires  title,  by  twenty-one  years' 
adverse  possession,  commensurate  with  the  lines  of  his  survey. *°- 
A  settler  on  vacant  land,  who  takes  in  part  of  a  surveyed  tract, 
and  maintains  his  claim  for  twenty-one  years,  may  acquire  title  to 
the  latter  part  under  the  statute ;  but  he  acquires  no  title  to  the 
part  of  the  surveyed  tract,  not  included  within  his  marked  bound- 
aries.*"^ And  in  such  case,  his  constructive  possession  of  such  in- 
terference is  broken  by  an  entry  of  the  owner  of  the  warrant  upon 
any  part  of  the  land  within  the  bounds  of  his  survey.*"* 

29.    Running  of  statute. 

The  statute  does  not  begin  to  run,  until  a  right  of  entry  or 
of  action  accrues.*"*^  Thus,  the  statute  does  not  begin  to  run 
against  parties  in  remainder,  until  after  the  death  of  tenant  for 
life,  who  has  aliened  in  fee;*°°   nor  against  the  heirs  of  a  feme 

399  Ament  v.  Wolf,  33  Pa.  33i;  s.  c.  i  Gr.  150,  518;  Baker  v.  Find- 
ley,  20  Pa.  163. 

400  Heiser  v.  Riehle,  7  W.  3S ;  Thompson  v.  Milf  ord,  7  W.  442 ;  McCall 
V.  Coover,  4  W.  &  S.  151 ;   Sholly  v.  Stahl,  2  W,  N.  C.  418. 

401  Kite  V.  Brown,  5  Pa.  291.  See  Hole  v.  Rittenhouse,  25  Pa.  499; 
Nearhoff  v.  Addleman,  31  Pa.  279. 

402  Hatch  V.  Smith,  4  Pa.  109. 

403  Riland  v.  Eckert,  23  Pa.  215. 

404  Altemus  V.  Ivong,  4  Pa.  254.    And  see  O'Hara  v.  Richardson,  46  Psk 

38s. 

404a  Hall  V.  Vandergrift,  3  Binn.  374;  Dougherty  v.  Snyder,  15  S.  &  R. 
84;  Shepley  v.  Lytle,  6  W.  Soo;  Poe  v.  Foster,  4  W.  &  S.  355;  Marple  v. 
Myers,  12  Pa.  125. 

405  Gemet  v.  L,ynn,  31  Pa.  94;  Ege  v.  Medlar,  82  Pa.  86;  Montgom- 
ery's Estate,  3  Brewst.  306. 
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covert,  until  the  death  of  her  surviving  husband;*"*  nor  against 
children  when  their  right  of  possession  depends  or  accrues  on  the 
d^ath  of  their  mother  until  after  her  death.*"'  Where  land  is  de- 
vised to  a  widow  for  life,  or  during  widowhood,  her  estate  deter- 
mines on  a  second  marriage ;  and  on  a  conveyance  by  her  and  her 
second  husband,  the  statute  begins  to  run  against  those  in  re- 
mainder, from  the  time  the  purchaser  takes  possession.*"^  If  the 
statute,  however,  once  begins  to  run  against  tenant-in-tail,  it  con- 
tinues to  run  against  the  issue  in  tail,  remainderman  or  rever- 
sioner, unless  arrested  by  the  act  of  the  tenant-in-tail.*""  And,  in 
Philadelphia,  all  persons  are  barred  by  the  lapse  of  forty  years 
from  the  time  their  right  or  title  of  entry  accrued.*"  Where  the 
party  relies  on  an  adverse  possession,  the  lapse  of  thirty  years, 
raises  a  presumption  of  title  out  of  the  commonwealth;*"  but 
where  there  has  not  been  thirty  years'  continuous  possession,  title 
out  of  the  commonwealth  must  be  shown.*^^  Twenty-one  years' 
possession  by  the  purchaser  of  a  title,  defeasible  by  the  common- 
wealth, by  reason  of  the  land  having  been  unlawfully  held  by  a 
corporation,  gives  an  indefeasible  title.*^^  So  also,  six  years'  pos- 
session, under  a  sheriff's  deed,  dispenses  with  the  production  of 
the  writ  of  execution,  proof  of  notice  of  the  sale,  or  the  recording 
of  the  deed.*" 

30.    Disabilities. 

The  act  of  1785  contains  a  proviso  that  if  any  person,  at  the 
time  his  right  or  title  first  descended  or  accrued,  shall  be  within 
the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  or 
imprisoned,  then  such  person  and  his  heirs  may  sue  within  ten 
years  after  the  removal  of  such  disability,  and  not  afterwards; 

406  Miltenberger  v.  Croyle,  27  Pa.  170. 

407  McCormick  v.  Sypher,  238  Pa.  185. 

408  Irvine  v.  Sibbetts,  26  Pa.  477.'  ' 

409  Act  13  April,  1859,  §2,  P.  L.  609,  2  Purd.  §14,  p.  2278;  Baldridge  v. 
McFarland,  26  Pa.  338. 

410  Acts  14  April,  1851,  §is,  P.  L.  615,  2  Purd.  §8,  p.  2276;  and  4  May, 
1852,  §4,  P.  L.  570,  2  Purd.  §9,  p.  2276. 

411  Act  27  April,  185s,  §6,  P.  L.  369,  2  Purd.  §10,  p.  2276. 

412  Sherwood  v.  Sumne,  S  W.  N.  C.  357. 

413  Act  27  April,  185s,  2  Purd.  §10,  p.  2276.  The  statute  is  a  full  an- 
swer to  any  objections  founded  on  the  process  and  its  execution,  under 
which  the  party  acquired  title.    Morrell  v.  Craefe,  2  W.  C.  C.  380. 

414  Act  July  8,  i88s,  §7,  p.  2276. 
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and  if  such  person  shall  die  within  the  ten  years,  under  disability 
his  heirs  shall  have  the  same  time  to  bring  suit,  as  he  would  have 
had,  by  living  until  the  removal  of  his  disability.*"  This,  how- 
ever, has  been  restricted,  by  acquiring  persons  under  disability  to 
bring  suit  within  thirty  years,  after  their  right  of  entry  accrued ; 
otherwise,  they  will  be  barred.*^"  The  statute  gives  a  feme  covert 
the  same  time,  where  adverse  possession  is  taken  of  her  lands, 
while  she  is  covert,  as  it  would  have  given  her,  if  there  had  been 
an  adverse  possession,  and  the  lands  had  descended  to  her,  when 
she  was  covert."'  But  where  a  married  woman  is  disseised  and 
dies,  her  heirs  have  ten  years  only,  after  the  death  of  her  surviv- 
ing husband,  in  which  to  bring  their  action ;  uttless  the  ten>  years 
expire  before  the  lapse  of  twenty-one  years  from  the  disseisin.*^* 
Infants  are  entitled  to  twenty-one  years  from  the  period  of  ad- 
verse possession ;  they  can  in  no  case  have  more  than  thirty,  nor 
less  than  twenty-one  years.*^^  A  plaintiff  cannot  avail  himself  of 
successive  disabilities  ;*^°  and,  therefore,  if  title  accrue  to  a  female 
infant,  and  she  marry,  the  period  of  ten  years  is  counted  from  her 
majority,  and  not  from  the  death  of  her  husband  ;*^^  and  where 
the  statute  once  begins  to  run,  it  is  not  stopped  by  a  subsequent 
disability.*^^  The  act  of  1856  applies,  if  the  owner  were  under  a 
disability,  when  the  adverse  possession  commenced  ;*^^  and  it  is  a 
positive  bar,  after  the  lapse  of  thirty  years  ;*^*  but  the  statute  only 
applies  to  persons  under  disability ;  remainder-men,  after  the  ex- 
piration of  an  estate  by  the  curtesy,  have  twenty-one  years  in 
which  to  assert  their  claim ;  the  possession  of  the  tenant  by  the 
curtesy  is  not  adverse.*^^ 

A  person  who  accepts  a  devise  which  is  coupled  with  a  direction 
by  the  testator  that  a  sum  shall  be  paid  by  the  devisee  to  a  third 

415  The  saving  in  favor  of  persons  beyond  seas,  was  repealed  by  act,  11 
March,  1815,  6  Sm.  L.  277,  2  Purd.  §6,  p.  2275. 

416  Act  22  April,  1856,  P.  L.  532,  2  Pvird.  §13,  p.  2278.  ' ' 

417  Carlisle  v.  Stitler,  l  P.  &  W.  6.    '  ;  ' 

418  Henry  v.  Carson,  59  Pa.  297. 

419  Weddle  v.  Robertson,  6  W.  486. 

420  Carlisle  v.  Stitler,  i  P.  &  W.  6;   Rankin  v.  Tenbrook,  6  W.  388; 

421  Thompson  v.  Smith,  7  S.  &  R.  209;    s.  p.  Bensell  v.  Chancellor,  S 
Wh.  371 ;   Rider  v.  Maul,  46  Pa.  379. 

r  42'Z:  Lynch  v.  Cox,  23  Pa.  265. 

423  Pratt  V.  Eby,  67  Pa.  396- 

424  Hunt  V.  Wall,  75  Pa.  4i3 ;  Hogg  v,  Ashman,  83  Pa:  80. 
42s     Ege  V.  Medlar,  82  Pa.  86. 
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party  is  liable  therefor  to  him  in  an  action  of  debt,  but  the  statute 
of  limitations  will  preclude  recovery  if  the  plaintiff  waits  before 
bringing  his  suit  more  than  six  years  after  the  testator's  death, 
unless  she  was  under  coverture  or  other  disability.  In  such  case 
he  or  she  may  institute  suit  and  recover  at  any  time  within  six 
years  from  the  removal  of  the  disability.*^* 

31.    Incorporal  hereditaments. 

The  statute  of  limitations  does  not  apply  to  incorporeal  heredit- 
aments ;  but  in  analogy  to  the  statute,  the  courts  will  presume  a 
grant,  after  an  adverse  enjoyment  for  twenty-one  years  ;*^'  and 
twenty-one  years'  possession,  adverse  to  a  right  of  way,  and  incon- 
sistent with  it,  bars  the  right.*''*  And  it  is  provided  by  statute,"' 
that  where  no  payment,  claim  or  demand  shall  be  made,  of  or  for 
any  ground-rent,  annuity  or  other  charge  upon  real  estate,  for 
twenty-one  years,  and  no  acknowledgment  of  the  existence 
thereof  shall  have  been  made,  within  that  period,  by  the  owner  of 
the  premises  charged  therewith,  a  release  or  extinguishment 
thereof  shall  be  presumed,  and  such  ground-rent,  annuity  or 
charge  shall  thereafter  be  irrecoverable.*^"  And  this  provision  is 
extended  to  apportioned  ground-rents,  by  a  subsequent  statute.*'^ 
Under  this  act,  a  presumption  of  the  appointment  of  a  ground- 
rent  does  not  arise,  where  the  same  has  been  paid  by  the  owner  of 
a  portion  of  the  land;  in  such  case,  the  ground  landlord  has  a 
right  to  consider  the  person  paying  as  agent  for  the  parties  con- 
cerned.*^^ 


426  Etter  V.  Greienwalt,  98  Pa.  422. 

427  Newman  v.  Rutter,  8  W.  51 ;  Crawford  v.  Neff,  3  Grant  175 ;  Esling 
V.  Williams,  10  Pa.  126;  Pierce  v.  Cloud,  42  Pa..  102;  Plitt  v.  Cox,  43  Pa. 
486. 

428  Yeakle  v.  Nace,  2  Wh.  123.  The  time  of  prescription,  however, 
does  not  begin  to  run,  until  after  final  judgment  in  a  former  action  of  tres- 
pass brought  to  determine  the  validity  of  the  claim.  Workman  v.  Curran, 
7  W.  N.  C.  loi. 

429  Act  27  April,  1855,  §7,  P.  L.  369,  2  Purd.  §10,  p.  2276. 

430  The  statute  further  provides  for  the  perpetuation  of  the  evidence 
of  payment  or  demand  of  or  for  such  ground-rent.  In  pleading  the  statute, 
the  defendant  must  negative  any  payment  or  acknowledgment  within 
twenty-one  years.    Hillerman  v.  Ingersoll,  S  Phila.  143. 

431  Act  26  February,  1869,  P.  L.  3,  2  Purd.  §12,  p.  2277. 

432  Ex  parte  Brown,  9  Phila.  548. 
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The  act  of  1856  provides/"''  that  no  right  of  entry  shall  accrue, 
or  action  be  maintained,  for  a  specific  performance  of  any  contract 
for  the  sale  of  real  estate,  or  for  damages  for  non-compliance  with 
any  such  contract,  or  to  enforce  any  equity  of  redemption,  after  re- 
entry made  for  condition  broken,  or  to  enforce  any  implied  or  re- 
sulting trust,  as  to  realty,  but  within  five  years  after  such  contract 
was  made,  or  such  equity  or  trust  accrued,  with  the  right  of  entry ; 
unless  such  contract  shall  give  a  longer  time  for  its  performance, 
or  there  has  been,  in  part,  a  substantial  performance,  or  such  con- 
tract, equity  of  redemption  or  trust  have  been  acknowledged,  by 
writing,  to  subsist,  by  the  party  to  be  charged  therewith,  within 
the  same  period.  But  as  to  any  one  affected  with  a  trust,  by  rea- 
son of  his  fraud,  the  said  limitation  shall  begin  to  run  only  from 
the  discovery  thereof,  or  when,  by  reasonable  diligence,  the  party 
defrauded  might  have  discovered  the  same;  no  bona  fide  pur- 
chaser, however,  from  him  shall  be  affected  thereby,  nor  deprived 
of  the  protection  of  the  said  limitation. 

The  statute  begins  to  run  against  an  alleged  constructive  trust 
from  the  date  of  the  transaction,  not  from  the  time  when  the  party 
is  notified  of  it.*'*  But  when  there  has  been  a  direct  repudiation 
of  even  a  direct  trust  by  the  trustee,  which  is  known  by  the  benefi- 
ciary, the  case  comes  within  the  ordinary  rules  of  limitations  and 
laches.*^'  In  like  manner  when  a  ward  after  becoming  of  age  set- 
tles with  his  guardian  and  receives  his  note  in  settlement  the  stat- 
ute runs  against  the  note  as  against  any  other.*'"  But  a  father 
who  was  trustee  of  his  children  who  by  mistake  made  a  deed  in 
fee,  the  statute  did  not  begin  to  run  against  the  children  until  his 
death.*" 

Possession  is  presumptive  evidence  of  seisin  in  fee  until  the 
contrary  is  shown.*'*  If  the  title  be  in  the  wife  the  presumption 
that  it  is  the  joint  possession  of  her  and  her  husband  is  in  subor- 
dination to  her  recorded  title.*'^  If  both  live  on  the  land  the  pre- 
sumption that  the  possession  is  that  of  her  husband  may  be  re- 

433  Act  22  April,  1856,  §6,  P.  L.  533,  2  Purd.  §16,  p.  2278. 

434  Downey  v.  Garard,  24  Pa.  52;  Christy  v.  Sill,  95  Pa-  380,  Evans' 
Appeal,  81  Pa.  278. 

435  Brenner  v.  Finley,  187  Pa.  389. 

436  Stevens'  Estate,  164  Pa.  216,  affg.  11  Lane.  L.  Rev.  129,  137. 

437  Preston  v.  Preston,  202  Pa.  515. 

438  Jones  V.  Bland,  112  Pa.  176. 

439  Ibid. 


35IO         Common  Law  Practice  in  Pennsylvania. 

butted  by  showing  that  she  was  the  purchaser.""  If  by  mistake 
the  deed  is  made  to  him  no  resulting  trust  arises  which  must  be 
enforced  within  five  years  under  the  statute.  This  joint  occu- 
pancy does  not  extinguish  her  title.**' 

32.    Implied  trusts. 

This  statute  does  not  apply  where  the  cestui  que  trust  has  pos- 
session whilst  the  limitation  is  running."^  Nor  to  a  purchaser  in 
possession  under  a  parol  contract  of  sale  ;**^  nor  to  a  mortgagee  in 
possession ;  the  words  "to  enforce  an  equity  of  redemption."  are 
fonfined  to  such  an  equity,  after  re-entry  for  condition  broken; 
they  have  no  application  to  the  equity  of  redemption  of  a  mort- 
gagor.*** Nor  does  it  apply  to  an  ejectment  by  a  purchaser  at 
sheriff's  sale  against  an  alleged  fraudulent  grantee  from  the  de- 
fendant in  the  execution.**'  And  by  the  act  of  1865,  it  is  pro- 
vided, that  it  shall  not  protect  the  title  of  an  attorney-at-law  to 
any  lands  purchased  or  held  by  him,  of  or  for  his  client,  under  or 
subject  to  such  trust  ;**°  but  it.  protects  a  bona  fide  purchaser 
from  such  attorney.**'  Unless,  however,  the  case  come  within 
some  of  these  exceptions,  if  there  be  neither  entry,  nor  pbssession 
taken  by  the  party  to  whom  the  trust  results,  within  five  years 
after  it  accrues,  and  no  acknowledgment  in  writing,  the  trust  is 
barred  ;***  and  a  bare  entry  by  the  cestui  que  trust,  without  a  fol- 
lowing possession,  will  not  save  the  bar  of  the  act.***  •  An  admin- 
istrator, who  purchases  at  his  own  sale,  without  actual  fraud,  is 
within  the  protection  of  the  statute;*'"  and  it  runs  against  a  re- 
sulting trust,  arising  from  payment  of  the  purchase-money.*'^ 
Where,  however,  the  fraud  out  of  which  the  trust  arises,  consists 

440  Collins  V.  Lynch,  157  Pa.  246. 

441  Miller  v.  Baker,  160  Pa.  172. 

442  Clark  V.  Trindle,  52  Pa,  492;  Willard  v.  Willard,  56  Pa.  IJ9;. 
Douglass  V.  Lucas,, 63  Pa.  9;  Smith  v.  Tome,  68;P.a.  158;  Harris  v.  Harci,?,, 
70  Pa.  170;  McNinch  v.  Trego,  73  Pa.  52. 

443  Webster  v.  Webster,  53  Pa.  161 ;   Harris  v.  Harris,  70  Pa.  170.- 

444  Harper's  Appeal,  64  Pa.  3x5 ;   Ballentine  v.  White,  "jj  Pa.  20. 

445  Dunn  v.  Truitt,  8  Phila.  27. 

446  Act  27  March,  1865,  P.  L.  S6,  2  Purd.  §17,  p.  2280. 

447  Barrett  v.  Bamber,  81  Pa.  247. 

448  Clark  V.  Trindle,  52  Pa.  492 ;   Best  v.  Campbell,  62  Pa.  476. 

449  Douglass  V.  Lucas,  63  Pa.  9.  - 

450  Musselman  v.  Eshleman,  10  Pa.  394. 

451  Fox  V.  Lyon,  33  Pa.  474 ;  Roy  v.  Townsend,  78  Pa.  329. 
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in  the  breach  of  a  parol  promise  to  devise  the  same  to  particular 
persons,  it  is  not  consummate,  until  the  death  of  the  party,  with- 
out making  a  will  in  favor  of  the  parties  to  be  benefited.*'*^ 
Where  there  is  fraud,  the  statute  does  not  begin  to  run  until  its 
discovery ;  it  does  not  necessarily  begin  to  run  from  the  time  that 
the  facts  which  constituute  the  fraud  are  known;  for,  though 
ignorance  of  the  law  will  not  excuse,  the  courts  must  have  regard 
to  the  circumstances  and  condition  of  the  parties  on  whom  such 
knowledge  is  to  operate.*^*  The  recording  of  a  deed,  fraudulently 
procured  to  be  made  to  himself,  by  one  of  two  joint  purchasers,  is 
not  notice  to  the  other.*"* 

33.    Entry  to  toll  the  statute. 

An  entry  upon  the  land  will  stop  the  running  of  the  statute ;  but 
it  must  be  accompanied  by  an  explicit  declaration,  or  an  act  of 
notorious  dominion,  by  which  the  claimant  challenges  the  right  of 
the  occupant. *°^  An  entry  by  the  real  owner,  even  for  the  pur- 
pose of  making  a  survey,  unless  done  animo  clamandi,  does  not 
suspend  the  running  of  the  statute  ;*'®  a  mere  survey,  for  the  pur- 
pose of  ascertaining  the  locality  of  the  land,  is  not  such  an  entry 
as  will  interrupt  the  running  of  the  statute ;  there  must  be  some- 
thing to  show  that  the  survey  was  made  for  the  purpose  of  resum- 
ing possession,  unequivocally  manifested.*^'  An  entry  by  the  real 
owner,  however,  suspends  the  running  of  the  statute,  without  no- 
tice to  an  adverse  claimant ;  and  a  subsequent  ratification  of  an 
entry  by  an  unauthorized  agent,  is  equivalent  to  a  previous  com- 
mand ;*'*  but  an  entry  by  the  agent  of  the  real  owuer,  to  toll  the 
statute,  must  be  with  the  avowed  object  of  claiming  the  land  for 
his  principal,  expressed  in  words,  or  indicated  by  acts  equally  sig- 
nificant.*'® The  entry  of  one  co-heir  or  tenant  inures  to  the  bene- 
fit of  the  others,  not  only  as  to  themselves,  but  as  to  strangers.*'" 

452  Church  v.  Ruland,  64  Pa.  432. 

453  Ferris  v.  Henderson,  12  Pa.  49. 

454  Maul  V.  Rider,  59  Pa.  167.    And  see  Rider  v.  Maul,  70  Pa.  15. 


455  Altemus  v.  Campbell,  9  W.  28. 

456  McCombs  V.  Rowan,  59  Pa.  414. 


457  Hollingshead  v.  Nauman,  45  Pa.  140. 

458  Hinman  v.  Cranmer,  9  Pa.  40;  IngersoU  v.  Lewis,  11  Pa.  2I2;' 
'.  Rittenhouse,  19  Pa.  305. 

459  Hood  V.  Hood,  25  Pa.  417;  Workman  v.  Guthrie,  29  Pa.  495. 

460  Carothers  v.  Dunning,  3  S.  &  R.  373- 
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The  constructive  possession,"  however,  of  one  who  claims  as  a  set- 
tler to  the  extent  of  his  boundaries,  is  not  affected  by  the  entry  of 
ancither  than  the  real  owner;  thoughby  color  of  title,  except  as  to 
the  part  actually  occupied  ;**^  and  the  bar  of  the  statute  is  not 
tolled,  by  an  entry  into  an  adjoining  tract.  Owned  by  the  same 
party,  unless  the  property  be  held  together  as  one  acquisition  or 
estate.*"^  One  who  relies  iipon  an  entry  to  toll  the  statute,  must 
show  with  reasonable  certainty,  when  it  took  place  ;*°^  jEor  it  is 
now  provided  by  statute,  tjiat  no  entry  upon  lands  shall  arrest  the 
running  of  the  statute  of  limitations,  unless  an  action  of  ejectment 
be  commenced  therefor,  within  one  year  thiereafter.*"*  Notice  of 
title  to  the  person  in  possession  does  not  prevent  the  running  of 
the  statute  ;*°**.  but  any  interruption  of  the  hostile  character  of  the 
possession  will  prevent  the  acquisition  of  title  under  it.*^*'' 

34.    Procedure  act  of  1887  does  not  affect  the  statute. 

The  procedure  act  of  1887  in  no  way  affects  the  statute  of  limi- 
tations;**^ and  this  defence  can  be  raised  by  a  demurrer  to  the 
plaintiff's  statement  as  well  as  by  a  plea:**'  Thus  in  Boyd  v. 
Snyder  the  court  held  and  preserved  the  distinction  that  when- 
ever an  injury  to  a  person  is  occasioned  by  regular  process  of  a 
court  of  competent  jurisdiction,  though  maliciously  adopted,  tres- 
pass oh  the  case  is  the  proper  remedy,  and  not  trespass  vi  et 
armis,  for  the  reason  that  the  statute  of  limitations  of  1713  is 
applicable  which  provides  that  actions  on  the  case  other  than  for 
slander  shall  be  begun  six  years  next  after  the  cause  of  such  ac- 
tion Or  suit,  and  not  after. 

Again,  while  this  act  applies  the  name  assumpsit  indifferently 
to  the  three  forms  of  action  formerly  known  as  assumpsit,  debt 
and  covenant,  the  statute  of  limitations  does  not  operate  on  all  of 
them  in  the  same  way.     Thus  it  does  not  apply  to  an  action  of 

461  Smith  V.  Steele,  17  Pa.  30;  Green  v.  Kellutn,  23  Pa.  254. 

462  Nearhoff  v.  Addleman,  31  Pa.  279. 

463  ■  McGinnis  v.  Sawyer,  63  Pa. '259. 

464  Act  13  April,  i8s9,  P.  L.  603,  2  Purd.  §14,  p.  2278.  See  Chapter  35 
§43.  Vol.  3,  p.  2478. 

464a    Walker  v.  Walker,  16  S.  &  R.  379. 
.  •4$4b    Sheaffer  v.  Eakmari,  56  Pa.  144. 

46s  Boyd  V.  Snyder,  207  Pa.  330,  overruling  Reed  v.  Wilson,  2  Mona 
612.      ■ ,  ■    ■       ■ 

466    Seiberling  v.  Charleroi  Gas  Co..  li  Dist.  458. 
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debt  brought  to  enforce  an  obligation  imposed  by  law  as  distin- 
guished from  one  arising  from  an  agreement  voluntarily  assumed 
by  the  defendant.**' 
35.    Amendments  as  affected  by  the  statute. 

On  a  motion  to  amend  the  record  and  sheriff's  return  to  the 
summons,  in  an  action  on  a  contract  where  a  new  promise  might 
be  shown,  or  in  action  of  ejectment  where  the  question  of  ad- 
verse possession  would  be  for  the  jury,  it  would  be  proper  to  al- 
low the  amendment  of  the  record  and  sheriff's  return  to  the  suiii- 
mons,  for  example  by  correcting  a  mistake  in  the  name  of  a  de- 
fendant, although  the  statutory  period  for  bringing  the  action  had 
expired,  and  leave  the  question  of  the  statute  to  be  settled  at  the 
trial.  But  in  an  action  for  negligence  the  statute  is  a  complete 
bar,  unless  the  suit  is  brought  within  two  years,  and  it  is  proper  to 
settle  the  question  on  the  motion  to  amend.*"'  An  amendment 
however  may  be  allowed  after  that  period  increasing  the  amount 
of  damages,  notwithstanding  the  act  of  1895*''^  as  no  new  cause  of 
action  is  thereby  introduced  or  rule  of  evidence  changed.*'" 

The  pluries  writ  of  a  plaintiff  who  has  delayed  for  six  years  in 
issuing  it  after  an  alias  has  been  returned  non  est  inventus  will  be 
quashed,  for  the  statute  is  a  bar  to  the  action.*'^ 

Of  course  an  amendment  in  legal  proceedings  that  would  de- 
prive the  other  party  of  the  benefit  of  the  statute  of  limitations, 
or  of  any  other  valuable  right,  should  not  be  allowed.*"  But  if 
the  only  objection  to  a  proposed  amendment  is  that  it  will  deprive 
the  opposite  party  of  a  defence  under  the  statute,  it  is  proper 
practice  to  allow  the  amendment  and  leave  the  party  to  a  prayer 
for  instructions  concerning  its  effect  on  his  rights  under  the  stat- 
ute after  the  close  of  the  evidence.*"     For  the  allowance  of  an 

467  Philadelphia  v.  Atlantic  &  Pacific  Tel.  Co.,  lO  Dist.  376;  Taylor 
Borough  V.  Central  Pa.  Tel.  &  Supply  Co.,  8  Dist.  92. 

468  Wright  V.  Eureka  Tempered  Copper  Co.,  11  Dist.  452,  affd.  206  Pa. 
274. 

469  Act  June  24,  P.  L.  236,  4  Purd.  §4,  p.  4824. 

470  Norbeck  v.  Independent  Tel.  Co.,  11  Dist.  753- 

471  Rees  V.  Clark,  213  Pa.  617. 

472  Hettinger  v.  Lemberger,  i  C.  C.  665  and  cases  cited ;  Riley  v.  Pru- 
dential Ins.  Co.,  12  Super.  Ct.  561 ;  Wright  v.  Eureka  Tempered  Copper 
Co.,  II  Dist.  452. 

473  Norbeck  v.  Independent  Tel.  Co.,  11  Dist.  753;  Seipel  v.  Bait.  & 
Extension  R.  Co.,  129  Pa.  425.    See  also  Kane  v.  Lawrence,  73  Pa.  410. 
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amendment  of  a  statement  of  claim  is  not  such  res  adjudicata  as 
will  prevent  the  defendant  from  objecting  to  the  enforcement  of 
the  amendment,  if  it  was  improperly  allowed.*'* 

As  a  defendant  is  not  bound  to  plead  the  statute  of  limitations, 
a  transcript  from  a  justice  of  the  peace  will  not  be  stricken  off 
because  it  shows  that  the  claim  would  have  been  barred  by  the 
statute  if  pleaded.*'^ 

474  Grier  Brothers  v.  Northern  Ass.  Co.,  183  Pa.  334;  Susquehanna 
Mutual  Fire  Ins.  Co.  v.  dinger,  10  Super.  Ct.  92. 

475  McAIarney  v.  Brennan,  12  Dist.  6j2. 
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Of  the  Action  of  Account-Render. 
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2.  When  account 
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14.  Proceedings  to  quash. 

15.  Verdict. 

3.  Tenants  in  common. 

4.  Partners. 

16.  Judgment  quod  computet. 
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6.  Parties. 
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8.  Declaration. 

21.  Issue  and  demurrer. 

9.  Pleas. 
10.  Arbitrat-on. 

22.  Duty  of  auditors,  after  trial  of 
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11.  Trial. 

12.  Evidence. 

13.  When   form  of  action   may  be 

changed. 

23.  Exceptions  before  auditors. 

24.  Report. 

25.  Final  judgment. 

26.  Error  and  execution. 

I.    Nature  of  the  action. 

The  action  of  account  render  was,  in  this  state,  frequently  em- 
ployed as  a  legal  remedy,  prior  to  the  extension  of  the  equity 
jurisdiction  of  the  courts  by  the  act  of  1840,^  to  all  such  cases 
as  by  the  common  law  and  the  usages  of  the  commonwealth  had 
therebefore  been  the  subject  of  the  action  of  account-render.^ 
And  many  of  the  difficulties  surrounding  the  action  at  common 
law  have  been  remedied  by  legislative  enactment.  Nevertheless 
equitable  relief  seems  to  be  more  and  more  desired,  and  resort 
to  the  action  of  account-render  less  common.  Still,  the  action 
continues  to  be  a  legal  remedy  and  therefore  must  be  described, 

1  Act  of  13  October,  1840,  §19,  P.  L.  7,  i  Purd.  §4,  p.  230. 

2  As  courts  of  equity  will  not  entertain  in  jurisdiction,  where  the 
plaintiff  has  an  adequate  remedy  at  law,  it  is  provided  by  this  act,  that 
no  bill  in  chancery  shall  be  entertained,  unless  the  counsel  filing  the  same 
shall  certify  that,  in  his  opinion  the  case  is  of  such  a  nature  that  no  ade- 
quate remedy  can  be  obtained  at  law,  or  that  the  remedy  at  law  will  be 
attended  with  great  additional  trouble,  inconvenience  or  delay.  But,  as 
the  courts  of  Philadelphia  prior  to  the  passage  of  this  act,  had  the  juris- 
diction of  a  court  of  chancery  so  far  as  relates  to  the  supervision  and 
control  of  partnerships,  it  has  been  decided,  that,  in  this  county,  such  cer- 
tificate is  not  required  to  a  bill  for  the  settlement  of  a  partnership  ac- 
count.   Bachman  v.  Einhorn,  5  W.  N.  C.  250. 

3515 


35i6         Common  Law  Practice  in  Pennsylvania. 

though  the  questions  arising  from  its  use  that  have  been  pre- 
served in  reported  decisions  for  a  long  period  have  been  infre- 
quent. 

Account  is  a  writ  or  action  brought  against  a  man,  who,  by 
means  of  his  office,  as  a  guardian,  or  of  some  business  he  has 
undertaken,  as  an  agent,  or  some  money  he  has  received  for  an- 
other, ought  to  render  an  account  to  him,  and  refuses  to  do  it, 
and  he  that  calls  him  to  an  account  shall  recover  of  him,  not  only 
what  shall  be  found  due,  but  damages  also  for  the  wrong  done 
him.^  The  action  is  founded  on  contract,  express  or  implied;* 
and  privity  in  law,  or  by  provision  of  the  parties ;  it  must  be  for 
things  uncertain,  and  the  defendant  must  not  be  a  person  who 
has  any  claim  in  the  thing  to  be  accounted  for.^  By  the  statute 
of  limitations,  actions  of  account  (other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants)  must  be  commenced  within  six 
years  after  the  cause  of  action  accrued;  this  exception  extends 
only  to  cases  where  there  are  mutual  accounts  and  reciprocal 
demands.*  This  action  is  not  within  the  jurisdiction  of  a  justice 
of  the  peace.' 

2.    When  account  lies. 

Account  lies,  at  common  law,  against  a  guardian  in  socage,' 
bailiff  or  receiver,  to  compel  an  account  of  profits  or  moneys  re- 
ceived by  the  defendant;^  and  by  the  statute  4  &  5  Ann.,  c.  16, 
§27  (in  force  in  this  state),  it  may  be  maintained  against  the 
executors  and  administrators  of  every  guardian,  bailiff  and  re- 
ceiver; and  also  by  one  joint-tenant  and  tenant  in  common,  his 
executors  and  administrators,  against  the  other,  as  bailiff,  for 

3  Imp.  M.  PI.  143. 

4  King  of  France  v.  Morris,  cited  3  Yeates  251;  Conklin  v.  Bush,  8 
Pa.  516;  Bish  V.  Bish,  i  Am.  L.  J.  167. 

5  I  Dane  Abr.  c.  8,  164;  Imp.  M.  PI.  143. 

6  See  Vol.  4,  Chap,  on  Stat,  of  Limitations. 

7  Wright  V.  Guy,  10  S.  &  R.  227. 

8  As  guardianship  in  socage  springs  wholly  from  tenure,  it  can  have 
no  existence  in  Pennsylvania,  where  land  tenures  are  allodial,  not  feudal. 
Wallace  v.  Harmstad,  44  Pa.  492.  The  grant  to  William  Penn  was  an 
absolute  one.  Case  of  Proprietary  Claims,  10  Haz.  Pa.  Reg.  113.  See 
Scott  on  the  Intestate  Laws,  59-60;  and  Cadwalader  on  Ground-Rents, 
ch.  I. 

9  Co.  Litt.  171a. 


On  the  Action  op  Account-Rsnder.  3517 

receiving  more  than  conies  to  his  just  share  or  proportion;  and 
against  his  executors  and  administrators.^"  Lord  Coke  says,  the 
action  of  account  was  first  given  to  executors,  by  the  statute  of 
Westminster  II.  (13  Edw.  I.) ;  to  the  executors  of  executors,  by 
the  statute  25  Edw.  III.,  c.  5 ;  and  to  administrators,  by  the  stat- 
ute 31  Edw.  III.,  c.  II." 

More  generally  an  action  of  account-render  lies  whenever  the 
defendant  has  received  personal  property  for  the  use  of  the  plain- 
tiff and  a  privity  of  relation  exists  between  them.^^  A  patentee, 
who  was  granted  to  another  a  license  to  manufacture  his  machine 
on  a  royalty  basis  of  payment,  may  proceed  either  in  this  action 
or  by  a  bill  in  equity.^^  "The  question  whether  an  action  at  law 
or  bill  in  equity,  should  be  brought,"  said  Justice  Sterrett  in 
Adam's  appeal,^*  "should  be  determined  not  by  what  may  have 
been  shown  by  the  answer  or  testimony  advanced  in  support 
thereof,  but  by  what  appears  on  the  face  of  the  bill  itself. . . . 
While  it  is  true  that  manifest  want  of  jurisdiction  may  be  taken 
advantage  of  at  any  stage  of  the  course,  the  court  will  not  per- 
mit an  objection  to  its  jurisdiction  to  prevail,  in  doubtful  cases, 
after  the  parties  have  voluntarily  proceeded  to  a  hearing  on  the 
merits,  but  will  administer  suitable  relief.  If  the  court  in  which 
the  suit  is  brought  has  jurisdiction  of  the  cause  of  action,  both 
at  law  and  in  equity,  it  may  proceed  to  give  relief,  unless  the  bill 
be  demurred  on  the  ground  that  the  proper  remedy  is  at  law."^® 

If  one-half  of  some  goods  are  sold  to  another  and  they  are  to 
be  shipped  and  sold  on  a  joint  account,  and  the  venture  results 
in  a  loss,  account-render  will  not  lie  against  the  vendee.^®  Nor 
is  a  widow  liable  in  such  an  action  to  the  heirs  of  her  husband's 

10  Tidd.  I.  Coleman  v.  Coleman,  i  Pears.  470.  The  heirs  of  a  decedent 
cannot  maintain  account-render  against  the  widow,  who  remains  in  pos- 
session, but  receives  no  rents.     Kelley  v.  Kellei^,  36  L.  I.  284. 

11  2  Inst.  404.  These  statutes  all  extend  to  Pennsylvania.  Rob.  Dig. 
II,  249,  250.  It  is  said,  that  the  statutes  do  not  give  the  action  of  account 
against  an  executor  who  makes  a  profit  of  the  estate  of  his  testator. 
Anon.,  I  Hayw.  226.    See  Conklin  v.  Bush,  8  Pa.  514. 

12  Bredin  v.  Dwen,  2  W.  95;  Bredin  v.  Kingland,  4  W.  420;  Dennison 
v.  Goehring,  7  Pa.  I75;  Conklin  v.  Bush,  8  Pa.  514;  McLean  v.  Wade,  53 
Pa.  146;  Kelley  v.  Kelley,  13  Phila.  I79- 

13  Adams'  Appeal,  114  Pa.  449- 

14  Ibid.,  445. 

15  Sunbury  &  Erie  R.  v.  Cooper,  33  Pa.  278. 

16  Thouron  v.  Paul,  6  Wh.  615. 
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real  estkte  who  remains  in  possession  of  it  but  receives  no  rents 
therefrom.^'  Nor  is  the  son-in-law  of  the  testatrix,  who  was  em- 
ployed by  her  as  an  agent,  liable  in  such  an  action  to  her  executor, 
it  appearing  that  he  made  statements  to  her  at  regular  intervals 
paying  the  balances  due,  and  that  she  was  entirely  satisfied  with 
his  administration  of  his  agency.^'  And  if  an  action  is  brought 
for  the  balance  of  an  account,  and  the  only  work  for  the  jury  is  to 
add  the  debit  and  the  credit  sides,  and  strike  the  balance,  neither 
account-render  nor  a  bill  in  equity  is  the  proper  remedy,  but  as- 
sumpsit.^' 

An  action  of  account-render  cannot  be  maintained  by  an  agent 
of  an  insurance  company  against  an  employer  to  recover  commis- 
sions on  premiums  paid  on  policies  written  by  the  agent  where 
the  presumption  from  the  evidence  is  that  the  money  paid  to  the 
insurance  company  on  account  of  the  policies  was  the  property 
of  the  company  and  not  of  the  agent.'" 

A  bill  for  an  account  stated  will  not  lie  in  the  absence  of  aver- 
ments that  the  accounting  would  be  complicated  or  that  mutual 
accounts  were  involved  or  that  some  relationship  of  trust  ex- 
isted." 

3.  Tenants  in  common. 

Account-render  lies  between  tenants  in  common  under  the 
statute  3  and  4,  Ann.^^  Eact  tenant  has  an  equal  right  to  the 
whole,  and  one  can  only  maintain  an  action  of  account  at  com- 
mon law  against  his  cotenant  when  he  has  expressly  constituted 
him  his  bailiff  .^^ 

4.  Partners. 

At  common  law,  joint  partners  may  sustain  an  action  of  ac- 
count against  each  other,  when  the  proceeds  of  the  partnership 
business  have  been  received  by  one  of  them,  and  he  refuses  to 

17  Kelley  v.  Kelley,  36  L.  I.  284. 

18  Bitterling  v.  Deshler,  160  Pa.  i. 

19  Richey  v.  Hathaway,  149  Pa.  207.  See  Reeside  v.  Reeside,  49  Pa. 
322. 

20  Holmes  v.  Wakelin,  48  Super.  Ct.  643. 

21  Brown  v.  Brown,  21  Dist.  565.  See  Holland  v.  Hallahan,  211  Pa. 
223. 

22  McAdam  v.  Orr,  4  W.  &  S.  5So;  Sieger  v.  Sieger,  209  Pa.  65. 

23  Kennedy's  Estate,  i  Lack.  L.  N.  135. 
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account  for  the  same.^*  But  one  partner  cannot  maintain  ac- 
count-render against  his  two  copartners  jointly,  without  showing 
a  joint  liability  to  account;  they  are  liable  to  account  to  each 
other,  severally,  but  not  jointly.^^  It  is  not  limited,  however,  to 
the  members  of  mercantile  partnerships;  it  lies  where  there  is  a 
partnership  in  any  kind  of  business.''®  But  as  the  action  lies  only 
on  the  ground  that  money,  or  its  equivalent,  has  come  to  the 
hands  of  the  defendant,  to  be  accounted  for,  it  cannot  be  main- 
tained against  a  dormant  partner,  who  received  nothing,  and  has 
therefore  no  account  to  render.^^  It  will  not  He  for  a  propor- 
tionate part  of  the  losses  sustained ;  the  remedy  in  such  case  is  in 
equity.^*  If  a  settlement  between  partners  be  set  aside  for  fraud, 
the  parties  are  remitted  to  their  original  rights,  and  one  of  them 
can  maintain  account-render  against  the  other.^' 

Again,  an  account-render  will  not  lie  between  partners  unless  it 
be  shown  that  the  money  of  the  firm  came  into  the  defendant's 
possession,^"  furthermore  in  such  an  action  by  one  partner  against 
another  the  defendant  is  entitled  to  his  legal  exemption  f^  and  if 
the  partnership  is  dissolved  by  death  after  six  years  the  statute 
of  limitations  is  a  bar  to  the  action  by  the  representatives  of  the 
deceased  partner.^^ 

More  recently  Justice  Green  has  asked  the  question,  "whether, 
where  one  of  several  partners  has  paid  certain  partnership  debts 
for  which  all  were  liable,  he  can  recover  the  share  thereof  of  any 
one  of  the  said  partners  in  an  action  of  assumpsit  without  any 

24  Griffith  V.  Willing,  3  Binn.  317;  Tuttoti  v.  Addams,  45  Pa.  70;  Spear 
V.  Newell,  2  Paine  267.  Assumpsit  will  not  lie  between  partners,  unless  a 
balance  have  been  struck.  Ozeas  v.  Johnson,  i  Binn.  191;  Andrews  v. 
Allen,  9  S.  &  R.  241 ;  Knerr  v.  Hoffman,  65  Pa.  126. 

25  Whelen  v.  Watmough,  15  S.  &  R.  iS3 ;  Portsmouth  v.  Donaldson,  32 
Pa.  202.  It  is  said,  that,  at  common  law,  it  only  lies  between  two  mer- 
chants ;  not  where  the  partnership  consists  of  a  larger  number.  Appleby 
V.  Brown,  24  N.  Y.  143. 

26  Kelly  V.  Kelly,  3  Barb.  419.  And  see  Fowle  v.  Kirkland,  18  Pick. 
299.  It  lies  between  joint  owners  of  a  vessel.  Willson  v.  Willson,  2 
South.  791. 

27  Spear  v.  Newell,  2  Paine  267. 

28  McFadden  v.  Sallada,  6  Pa.  283;  Henderson  v.  Eason,  17  Q.  B. 

701. 

29  Leonard  v.  Leonard,  i  W.  &  S.  342- 

30  Deramy  v.  Dougherty,  i  Pears.  236. 

31  McTague  v.  Rehill,  2  Montg.  35.  ! 

32  Guildin  v.  Lorah,  141  Pa.  109. 
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settlement  of  the  partnership  accounts.  As  we  understand  the 
decisions  this  cannot  be  done  except  by  means  of  an  action  of 
account-render  or  by  bill  in  equity."^^ 

Partnership  accounts  must  be  adjusted  and  settled  and  the 
liability  of  one  partner, to  another  ascertained  by  an  action  of 
account-render  or  by  a  bill  in  equity.^* 

5.    Trustees. 

An  action  of  account-render  lies  by  cestui  que  trust  against 
his  trustee,  who  has  received  the  profits  of  lands  ;^°  and  against 
a  testamentary  trustee,  for  an  account  of  his  receipts  and  ex- 
penditures;*" and  it  is  expressly  given  by  the  act  of  1834,  against 
an  executor,  for  the  recovery  of  a  legacy.*^  It  lies  by  landlord 
against  tenant,  who  is  bound  to  render  a  portion  of  the  profits 
as  rent  ;*^  and  against  a  father,  who  takes  possession  of  and  man- 
ages the  estate  of  his  deceased  son,  without  administering — he 
may  be  held  liable  as  agent  or  bailiff.*^  It  lies  against  an  attorney, 
for  an  account  of  moneys  collected  for  his  client  ;**  between  prin- 
cipal and  factor;*^  and,  generally,  wherever  one  person  has  re- 
ceived money  as  the  agent  of  another.*" 

33  Murray  v.  Herrick,  171  Pa.  21,  24;  Holbert  v.  Herrick,  171  Pa.  25; 
Leidy  v.  Messinger,  71  Pa.  177;  Crow  v.  Green,  iii  Pa.  637;  Riley  v.  Eigs, 
I  Super.  Ct.  139.    But  see  McFadden  v.  Erwin,  2  Wh.  37. 

34  Brown,  J.,  McCoUum  v.  Carlucci,  206  Pa.  312,  314,  citing  Ferguson 
V.  Wright,  61  Pa.  258;  Leidy  v.  Messinger,  71  Pa.  177;  Crow  v.  Green, 
III  Pa.  637;  Murray  v.  Herrick,  171  Pa.  21;  Shamokin  Banking  Co.  v. 
Focht,  21  Dist.  551. 

39  Dennison  v.  Goehring,  7  Pa.  175 ;  McLean  v.  Wade,  53  Pa.  146. 

40  Breden  v.  Diven,  2  Watts  95. 

41  Act  24  February,  1834,  §50,  P.  L.  83,  I  Purd.  §3,  p.  230. 

42  lyong  V.  Fitzsimmons,  I  W.  &  S.  S30. 

43  McLean  v.  Wade,  53  Pa.  146.  It  lies  against  a  stranger  who  enters 
and  receives  the  profits  of  the  lands  of  an  infant,  during  his  nonage. 
Hughs  V.  Harris.  Cro.  Car.  229.  But  not  against  a  disseisor  or  other 
wrongdoer.     Paramour  v.  Yardley,  Plowd.  542. 

44  Bredin  v.  Kingland,  4  W.  420.  In  account-render  by  the  principal 
algainst  the  executor  of  an  attorney,  a  statement  of  the  attorney  of  ac- 
counts relating  to  his  client's  business  in  his  own  handwriting  is  admissible 
for  the  plaintiff.  Johnston  v.  McCain,  14s  Pa.  531.  It  need  not  be  shown 
to  have  been  communicated  by  the  attorney  to  the  plaintiff  or  his  agent. 
Ibid. 

45  Shriver  v.  Nimick,  41  Pa.  91.  And  see  Persch  v.  Quiggle,  57  Pa. 
258. 

46  Bredin  v.  Kingland,  4  W.  420;  Long  v.  Fitzsimmons,  I  W.  &  S. 
530;  Harington  v.  Deane,  Hob.  36. 
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6.    Parties. 

As  this  action  is  founded  on  contract,  all  who  are  parties  to  the 
contract  must  be  joined.  Thus,  if  two  have  goods  in  common, 
and  one  bail  the  goods  to  A.  to  render  account,  he  alone  shall  have 
the  action;  but,  if  two  bail,  both  shall  have  the  action;*^  so,  if 
two  are  jointly  possessed  of  goods,  and  one  of  them  deliver  the 
goods  for  merchandise,  he  only  shall  bring  the  action.**  Two 
are  parceners  of  merchandise  in  one  ship,  and  one  of  them  ap- 
points a  factor  of  all  the  merchandise,  both  of  them  may  have 
several  writs  of  account  against  him,  or  they  may  join  in  one 
writ.*^  Where  there  are  two  joint-tenants  of  a  manor,  they  ought 
to  join  in  account  against  the  bailiff  of  the  manor,  notwithstand- 
ing the  bailiff  was  made  by  one  of  them;^°  but  it  is  otherwise, 
where  two  tenants  in  common  are  of  a  manor,  and  the  one  makes 
a  bailiff  for  himself  alone,  who  administers  for  him  alone.°^ 
Tenants  in  common  cannot  maintain  a  joint  action  of  account- 
render,  to  recover  the  proceeds  of  the  land  from  one  who  is 
liable  to  account  for  the  same,  upon  an  implied  contract.^^  Where 
there  are  three  partners  in  goods,  each  concerned  one-third  in 
value,  any  one  of  them  may  bring  his  action  of  account-render 
against  any  other  of  them,  and  any  one  of  them  may  have  his  ac- 
tion for  a  third  alone,  without  his  companion.^^  One  of  three  or 
more  partners  cannot  join  his  associates  as  defendants  in  this 
action  (each  being  interested  in  a  different  proportion  of  the 
profits),  for  this  would  be  to  compel  one  of  the  defendants  to  ac- 
count for  another,  and  oblige  him  to  incur  a  double  responsibility, 
and  become  security  for  his  codefendant.^*  In  order  to  join  de- 
fendants in  this  action,  it  is  necessary  that  they  should  be  jointly 
liable,  each  for  the  whole  demand,  as  would  be  the  case,  where 
one  firm  had  made  another  firm,  consisting  of  several  members, 

47  Bro.  "Accompt,"  pi.  32.  Vin.  Abr.  "Account"  E.  pi.  14,  and  E.  2, 
pi.  2. 

48  Vin.  Abr.,  ut  supra.  One  tenant  in  common  may  sue  alone,  if  his 
companion  will  not  join.    Hackwell  v.  Eastman,  i  Rol.  414-5. 

49  Godb.  90.    But  the  reporter  adds  a  quaere  de  hoc. 

50  Vin.  Abr.  "Account,"  E.  2,  pi.  i. 

51  Ibid. 

52  McCreary  v.  Ross,  7  W.  483- 

53  Cro.  Jac.  410.    Rol.  Rep.  42. 

54  Wheelen  v.  Watmough,  15  S.  &  R.  IS3- 
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its  bailiffs  or  receivers."'    Where  a  woman,  who  is  liable  to  ac- 
count, marries,  the  action  should  be  against  her  and  her  husband."' 

7.  Process. 

The  process  in  account-render  issues  upon  a  praecipe  to  the 
prothonotary,  as  in  other  cases.  The  writ  is  in  the  usual  form, 
commanding  the  defendant  to  appear  on  the  return  day,  to  answer 
the  plaintiff  "of  a  plea  of  account-render;""^  and  since  the  passage 
of  the  act  to  abolish  imprisonment  for  debt,  bail  is  not  demand- 
able  in  this  action.  If  the  defendant  do  not  appear  on  the  return 
day  of  the  writ,  or  by  the  quarto  die  post,  the  plaintiff,  having 
filed  his  declaration,  may  take  a  judgment  quod  computet,  by 
default;  but  such  judgment,  being  interlocutory  only,  does  not 
create  a  lien  on  the  defendant's  lands."* 

8.  Declaration. 

The  declaration  must  charge  the  defendant,  in  a  proper  man- 
ner, as  bailiff,  receiver  or  guardian,  as  the  case  may  be ;  for  there 
is  a  difference  in  this  respect  as  to  the  liability  of  the  defendant. 
Thus  if  one  deliver  goods  to  another  to  sell,  and  he  sells  them 
accordingly,  and  receives  the  money,  he  ought  to  be  charged  as 
bailiff,  and  not  as  receiver,  for  he  ought  to  be  allowed  his  costs  ;°* 
and  he  cannot  plead,  when  charged  as  bailiff,  that  at  another  time 
he  was  charged  as  receiver  for  the  same  cause  of  action.""  Again, 
account  does  not  lie  as  against  a  receiver,  except  where  the  sums 
are  ascertained  at  the  time  of  constituting  him  receiver  ;°^  but 
where  stuff  is  bailed  to  sell,  and  to  render  account,  there  it  is  not 
certain  until  they  are  sold,  and  that  he  has  received ;  and  also  in 
account  as  bailiff,  he  shall  have  certain  allowances  for  his  labor 
and  expenses,  which  are  not  allowable  in  account  against  a  re- 
ceiver."''  But  this  rule  holds  true  only  of  a  bare  receiver,  and  as 
to  him  the  reason  is  evident;  but  where  the  nature  of  the  thing 
shows  that  the  receiver  must  have  been  put  to  trouble  and  ex- 

55  Portsmouth  v.  Donaldson,  32  Pa.  202. 

56  I  Vin.  Abr.  "Account,"  B.  pi.  4. 

57  Act  16  June,  1836,  P.  L.  572,  i  Purd.  §36,  p.  243. 

58  Winrow  v.  Duncan,  Bright.  Costs  312.  And  see  Kitchen  v.  Straw- 
bridge,  4  W.  C.  C.  84. 

59  I  Vin.  Abr.  "Account,"  F.  pi.  i. 

60  Ibid.,  H.  pi.  3. 

61  Bro.  "Accompt,"  pi.  53. 

62  Ibid. 
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pense,  the  rule  is  false.*'  A  declaration  charging  the  defendant 
as  receiver,  either  generally,  or  specially  as  partners,  is  bad,  un- 
less it  show  by  whose  hands  the  money  was  received;  and  if  he 
be  charged  as  bailiff,  the  declaration  must  describe  the  goods  of 
which  he  had  the  care  and  management."*  But  as  between  part- 
ners, it  is  sufficient  to  charge  the  defendant  generally  with  the 
receipt  of  money  for  their  joint  benefit;  and  if  the  plaintiff  prove 
a  receipt  from  any  one  of  the  persons  mentioned  in  the  declara- 
tion, he  is  entitled  to  a  general  verdict  on  the  issue  of  ne  unques 
receiver.®"  A  count  charging  the  defendant  as  bailiff  may  be 
joined  with  one  charging  him  as  tenant  in  common  with  the  plain- 
tiff ;  provided,  it  seems,  the  latter  be  drawn  at  common  law."® 

The  declaration  should  be  framed  to  coincide  with  the  proofs, 
or  the  true  state  of  the  case.  If  the  defendant  be  the  bailiff  of 
the  plaintiff's  goods,  or  receiver  of  his  moneys,  it  should  be  so 
stated ;  if  the  goods  or  moneys  be  their  joint  property  it  should 
be  stated  as  their  joint  property ;  for  if  it  be  stated  as  the  prop- 
erty of  the  plaintiff,  as  the  evidence  will  not  support  the  state- 
ment, the  plaintiff  must  fail,  and  be  nonsuited.  In  other  words, 
if  the  declaration  state  a  case  at  common  law,  and  the  evidence 
show  an  action  by  one  tenant  in  common  against  another,  the 
variance  is  fatal;®'  the  defect,  however,  is  amendable,  at  the 
trial;®*  and  under  the  act  of  1872,  the  court  may  subsequently 
direct  the  filing  of  a  declaration,  so  as  to  make  the  pleadings  and 
record  conform  to  what  was  tried  by  the  jury,  and  found  by  the 
verdict.®^  Where  the  action  is  against  a  bailiff,  the  plaintiff  may 
lay  the  value  of  the  goods,  and  also  damages ;  and  if  he  do  so,  he 
may  have  judgment  for  the  value,  and  also  damages,  distinguish- 
ing each.'® 

63  Bishop  V.  Eagle,  10  Mod.  23. 

64  McMurray  v.  Rawson,  3  Hill  59. 

6s    James  v.  Browne,  i  Dall.  339-    See  Martin  v.  Smith,  6  Binn.  16. 

66  McAdam  v.  Orr,  4  W.  &  S.  SSO-  See  this  case  for  a  form  oi  a 
declaration  in  account-render:  other  precedents  will  be  found  in  Read's 
Pleader's  Assistant  1-6;  3  Chit.  PI.  1297;  Imp.  M.  PI.  150-4;  l  Wentworth's 
Pleadings;  and  Mai.  Mod.  Ent.,  tit.  "Accompt." 

67  Jordan  v.  Wilkins,  2  W.  C.  C.  482. 

68  McAdam  v.  Orr,  4  W.  &  S.  550. 

69  Act  14  March,  1872,  P.  L.  25,  i  Purd.  §7,  p.  312. 

70  Gratz  V.  Phillips,  5  Binn.  564. 
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9.    Pleas. 

The  general  issue  in  account-render  is,  "never  bailiff  or  re- 
ceiver," or,  as  it  is  expressed  in  the  old  language,  ne  unques 
bailiff  or  receiver.  Whatever  matter  goes  to  show  the  defendant 
never  was  accountable,  may  be  so  pleaded.^^  The  defendant  may 
also  plead  in  bar  plene  computavit  (fully  accounted),  or  a  release, 
or  nonage,'''  or  payment  to  the  plaintiff  or  the  plaintiff's  order." 
So,  he  may  plead  he  was  the  plaintiff's  servant,  to  drive  his 
plough,  or  keep  his  cattle,  for  then  he  was  never  accountable ;  so, 
an  award  of  all  matters  between  the  parties,  so  that  the  plaintiff 
accepted  the  plaintiff's  bond  for  the  same  sum;'*  so,  that  the 
account  is  barred  by  the  statute  of  limitations,  for  this  is  a  plea  in 
bar.'^  So,  he  may  plead  the  general  issue,  and  plene  computavit ; 
and  when  this  latter  plea  is  so  added,  it  is  like  the  plea  of  payment 
added  to  non  est  factum ;  the  making  of  the  deed  is  still  denied. 
So,  plene  computavit  thus  added,  does  not  admit  of  record  a  lia- 
bility to  account,  nor  would  the  jury  be  confined  to  the  inquiry, 
whether  the  defendant  had  fully  accounted ;  the  two  pleas,  taken 
together,  make  the  defendant  say  to  the  plaintiff — "we  never 
were  joint  bailiffs  and  receivers ;  but  if  you  prove  we  were,  then 
I  will  show  that  I  have  fully  accounted."'* 

It  is  a  rule  with  respect  to  pleading  in  this  action — i.  That 
whatever  matter  can  be  pleaded  in  bar  to  the  action,  must  be  so 
pleaded ;  and  that  whatever  matter  which  may  be  so  pleaded  in 
bar,  cannot  afterwards  be  pleaded  before  the  auditors ;  the  reason 
is  to  avoid  trouble  and  charge  to  the  parties."  2.  Except  in  case 
of  a  release,  or  plene  computavit,  if  the  party  be  once  chargeable 
and  accountable,  he  cannot  plead  in  bar,  but  must  plead  before 
auditors ;  these  exceptions  are,  because  a  release,  and  having  fully 
accounted,  are  total  extinctions  of  the  right  of  action ;  which  the 
court  is  to  judge  of,  and  even  in  those  cases,  they  must  plead 
specially,  and  cannot  be  given  in  evidence  on  ne  unques  receiver.'* 
Therefore,  he  cannot  plead  in  bar,  that  he  has  made  payment  of 

71  I  Dane  Abr.  c.  8,  a.  4. 

72  Ibid. 

73  I  Vin.  Abr.  "Account,"  N.  pi.  18;  T.  Raym.  57;  Rast.  Ent.  16. 

74  Ibid..^  I  Rol.  Abr.  121-3;  Cro.  Car.  116. 

75  See  Perkins  v.  Turner,  i  H.  &  McHen.  400. 

76  Whelen  v.  Watraough,  15  S.  &  R.    159. 

^^    See  I  Vin.  Abr.  "Account,"  K.  2,  pi.  s ;  Sid.  159,  pi.  12. 
78    Imp.  MB.  PI.  152;  Styles  411. 
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the  money  he  received  to  account  with,  or  that  he  has  made  satis- 
faction for  the  same ;  for  these  pleas,  being  matters  that  show  he 
was  once  accountable,  are  only  to  be  pleaded  before  auditors.'^ 

10.  Arbitration. 

The  prbceedings  in  account-render  have  been  much  simplified 
by  the  act  of  1821,*°  which  subjected  this  action  to  the  provisions 
of  the  compulsory  arbitration  law  of  1810  (since  supplied  by 
the  act  of  1836,^^  which  applies  to  all  civil  suits  and  actions). 
This  statute  provides,  that  the  arbitrators  appointed  by  virtue 
thereof  shall  hear,  and  a  majority  of  them  determine  on  the  whole 
merits  of  the  cause,  and  report  the  balance  due  by  either  party  to 
the  other;  and  shall  also  make  and  annex  to  their  report,  from 
the  account  of  the  parties,  their  allegations  and  proofs,  such  an 
account  between  them  as  they  shall  think  just;  which  account 
shall  result  in  the  balance  reported  in  their  award.  If  the  arbi- 
trators omit  to  report  an  account,  as  directed  by  the  statute,  their 
award  cannot  be  sustained  f^  it  is  even  ground  for  reversing  the 
judgment,  on  error.^'  And  the  account  must  be  annexed  to  the 
report;  leaving  an  account  at  the  prothonotary's  office,  on  the 
day  after  the  filing  of  the  award,  will  not  satisfy  the  statute.** 
An  action  of  account  may  also  be  referred,  by  consent  of  parties, 
under  the  act  of  1705  ;'=  and  in  such  case,  the  action  being  be- 
tween partners,  the  referees  may  award  a  sum  of  money,  payable 
by  instalments.** 

11.  Trial. 

The  cause  being  at  issue  on  a  plea  in  bar,  or  on  any  of  the  sub- 
sequent pleadings  to  which  the  parties  may  conduct  the  cause,  it 

79  I  Brownlow  24-5 ;  Imp.  M.  PI.  S3- 

80  Act  30  March,  1821,  7  Sm.  L.  429.  i  Pird.  §1,  p.  230. 

81  The  compulsory  arbitration  law  was  repealed  as  to  Philadelphia,  by 
the  act  I  May,  1861,  P.  L.  521,  i  Purd.  §49,  P.  354-  The  act  of  1836  sup- 
plied, but  did  not  expressly  repeal  the  act  of  1810  and  its  supplements ;  it 
may  be  a  question,  whether  its  repeal  as  to  Philadelphia  did  not  revive 
the  prior  laws  as  to  account-render.  See  Directors  of  the  Poor  v.  Rail- 
road Co.,  7  W.  &  S.  236;  Ex  parte  Doran,  2  Pars.  467. 

82  Wright  v.  Guy,  10  S.  &  R.  227. 

83  Montgomery  v.  Burge,  13  S.  &  R.  112. 

84  Clement  v.  Rohabach,  15  Pa.  116. 

85  Barde  v.  Wilson,  3  Yeates  149;  Abrams  v.  Hunt,  Dist.  Court,  Phila., 
27  March,  1852. 

86  Geary  v.  Cunningham,  10  S.  &  R.  230. 
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is  to  be  placed  upon  the  trial  list  for  a  decision  by  jury,  either  as 
to  the  liability  to  account,  or  for  the  trial  of  the  whole  cause. 
But  before  going  to  trial,  the  court,  or  any  judge  thereof,  is 
authorized,  by  the  act  of  1831,*^  to  make  such  orders  upon  any 
of  the  parties  in  relation  to  books,  documents  or  papers,  as  may 
appear  to  be  necessary  for  a  full  and  equitable  adjustment  of  the 
controversy;  and  by  the  act  of  1840,**  either  of  the  parties  shall 
have  power  to  compel  the  production  of  such  books,  papers  and 
documents,  either  in  court  or  before  the  arbitrators,  under  the 
act  of  1798.*°  The  court  is  also  empowered  by  the  same  act, 
to  require  either  of  the  parties  to  answer  interrogatories,  on  oath, 
on  pain  of  having  the  matter  inquired  of  taken  to  be  admitted, 
in  case  of  refusal ;  but  this  provision  is  practically  rendered  obso- 
lete, by  the  power  conferred  by  the  amended  act  of  1869,*°  to  call 
and  examine  the  opposite  party,  as  if  under  cross-examination; 
and  in  a  proper  case,  to  take  his  deposition  before  the  trial.'^ 

The  act  of  1831  provides,®^  that  the  jury,  in  an  action  of  ac- 
count-render, shall  have  full  power  to  settle  the  accounts  betweien 
the  parties,  and  find  in  favor  of  the  plaintiff,  or  one  or  more  of 
the  defendants,  such  sum  or  sums  as  shall  appear  to  be  due.  By 
this  act,  it  would  seem,  that  every  objection  which,  previously 
thereto,  stood  in  the  way  of  referring  the  settlement  of  partner- 
ship accounts  to  a  jury,  is  completely  removed,  however  compli- 
cated they  may  be;"'  and  when  this  course  is  adopted,  a  formal 
judgment  quod  computet  is  not  necessary;  the  substance  of  such 
judgment  being  impliedly  embraced  in  the  general  finding.'*  It 
would  seem,  however,  to  be  optional  with  the  parties,  whether  or 

87  Act  4  April,  1831,  P.  L.  492,  I  Purd.  §2,  p.  230.  Prior  to  the 
passage  of  this  act  it  had  been  decided,  that  if  the  plaintiff  had  possession 
of  books  upon  which  the  defendant  relied  for  his  defense,  the  court  would 
continue  the  cause  from  term  to  terra,  until  access  was  allowed  to  them ; 
but  would  not  make  an  order  for  their  deposit  in  any  particular  place  for 
inspection.    Goldey  v.  George,  Dist.  Court,  Phila.,  13  June,  1825. 

88  Act  13  October,  1840,  §18,  P.  L.  7.  i  Purd.  §S,  p.  231. 

89  See  Chap.  22,  §8i,  Vol.  i,  p.  829. 

90  Act  IS  April,  1869,  P.  L.  30,  amended  by  act  May  23,  1887,  2  Purd. 
§37.  p.  1499. 

91  See  Chap.  17,  §42,  Vol.  i,  p.  669,  and  notes. 

92  Act  4  April,  1831,  P.  L.  492,  I  Purd.  §2,  p.  230. 

93  McFadden  v.  Edwin,  2  Wh.  40. 

94  McLean  v.  Wade,  53  Pa.  146,  151. 

95  Act  13  October,  1840,  §18,  i  Purd.  §6,  p.  231. 
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not  to  submit  the  whole  case  to  the  jury,  since,  by  a  subsequent 
statute,'*'  it  is  enacted,  that  after  it  shall  be  found,  or  admitted 
by  the  pleadings,  that  the  defendant  is  liable  to  account  to  the 
plaintiff,  it  shall  be  in  the  discretion  of  the  court,  either  to  ap- 
point auditors  imd  proceed  according  to  the  practices  and  usuages 
of  the  common  law,  or  to  direct  a  jury  to  be  impannelled  to  settle 
the  accounts  of  the  parties,  and  find  the  balance  due  the  plaintiff 
or  defendant.  This  question  of  practice,  however,  does  not  ap- 
pear to  have  received  a  judicial  decision. 

12.    Evidence. 

The  evidence  necessary  on  the  part  of  the  plaintiff  to  support 
his  allegations,  varies  with  the  character  with  which  they  have 
invested  the  defendant.  In  an  action  between  partners,  if  the 
plaintiff  prove  that  a  partnership  existed — ^that  the  defendant  was 
acting  partner' — and  that  he  received  any  oi  the  sums  of  money 
from  any  of  the  persons  mentioned  in  the  declaration,  he  will  be 
uniformly  obliged  to  render  an  account;"*  according  to  the  doc- 
trine of  Lord  Coke,*'  it  is  not  necessary,  between  partners,  to 
show  by  whose  hands  the  defendant  received  money.  In  account 
against  one  as  receiver,  by  the  hands  of  A.,  the  burden  of  proof 
lies  on  the  plaintiff,  and  a  receipt  by  his  hands  ought  to  be  proved 
by  the  plaintiff ;  but  if  he  prove  that  A.  directed  the  defendant  to 
borrow  of  another,  to  pay  the  plaintiff,  that  the  defendant  bor- 
rowed the  money  accordingly,  and  that  A.  gave  bond  to  the 
lender,  that  is  sufficient."^  In  the  case  above  quoted,""  it  was  con- 
tended for  the  defendant,  that,  as  he  had  not  been  charged  as 
bailiff,  in  order  to  make  him  accountable  as  receive,  it  was  in- 
cumbent upon  the  plaintiff  to  state,  in  his  declaration,  by  whose 
hands  the  moneys  were  received,  and  to  prove,  accordingly,  a 
receipt  by  the  hands  of  such  person  or  persons — that,  unless  the 
proof  went  to  all  the  persons  stated  in  the  declaration,  he  failed 
in  his  action ;  or,  at  least,  that  the  verdict  must  be  conformable  to 
the  evidence,  which  was  only  of  a  receipt  by  the  hands  of  one, 
so  that  the  judgment  quod  computet,  pursuing  the  verdict,  must 
be  restricted  to  that  receipt  alone.  But  it  was  ruled,  as  we  have 
seen,  that  this  doctrine  did  not  prevail  as  to  partners,  "however," 

96  McKean,  C.  J.,  James  v.  Browne,  i  Dall.  340. 

97  Co.  Litt.  172a. 

98  Harrington  v.  Deane,  Hob.  36;  Bull.  N.  P.  127. 

99  James  v.  Browne,  i  Dall.  339. 
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as  it  was  said  by  the  court,  the  law  stood  in  the  case  of  a  common 
receiver.  The  authority  cited  by  the  counsel  (that  from  BuUer, 
just  quoted)  does  not  support  them,  and  we  have  found  no  case 
or  precedent  requiring  such  proof  or  exhibiting  such  a  judgment : 
the  same  point  was  taken  in  Jordan  v.  Wilkins,^""  but  not  adverted 
to  by  the  court.  It  seems,  indeed,  that  wherever  the  defendant 
is  properly  chargeable  as  receiver,  and  could  not  have  been 
charged  as  bailiff,  that  strictness  of  proof  above  contended  for 
would  not  be  requisite.^"^  The  defendant  said  that  never  receiver 
by  the  same  hand,  and  a  good  issue. 

The  evidence  adduced  by  the  plaintiff  must  correspond  with 
and  support  his  declaration;  if  he  state  that  the  defendant  was 
bailiff  of  his  goods  or  receiver  of  his  moneys,  he  must  prove  that 
they  were  his  goods  and  moneys.  Therefore,  in  a  case  where  the 
declaration  charged  the  defendant  as  bailiff  of  certain  goods  be- 
longing to  the  plaintiff,  to  make  profit  of  for  the  plaintiff,  and  as 
receiver  of  certain  sums  by  the  hands  of  A.  and  B.,  being  the 
money  of  the  plaintiff,  and  the  evidence  was  of  money  received 
from  C.  and  D.  on  partnership  account,  the  plaintiff  and  defend- 
ant being  partners,  the  evidence  was  held  fatal,^"^  and  the  plain- 
tiff was  nonsuited.  The  defendant's  evidence,  at  this  stage  of 
the  suit,  can  hardly  be  an)rthing  else  than  that  he  was  never  re- 
ceiver or  bailiff,  that  he  has  fully  accounted,  or  been  released.^"' 
Under  the  plea  of  ne  unques  receiver,  we  have  seen,  that  the  de- 
fendant cannot  give  a  release  in  evidence,  neither  can  he  give  in 
evidence,  under  this  plea,  a  bailment  to  deliver  to  another  person, 
and  that  he  has  delivered  accordingly;  for,  though  this  special 
matter  prove  he  is  not  accountable,  yet,  as  upon  the  delivery  he 
was  accountable  conditionally  (viz.,  if  he  did  not  deliver  over), 
it  does  not  prove  the  plea ;  but  if  the  defendant  plead  he  accounted 
before  A.  and  B.,  evidence  that  he  accounted  before  A.  only 
is  sufficient,  because  the  account  is  the  substance.^"* 

100   2  W.  C.  C.  483. 

loi     See  I  Vin.  Abr.  "Account,"  F.,  pi.  2. 

102  Jordan  v.  Wilkins,  2  W.  C.  C.  482. 

103  This  rule,  of  course,  has  no  application,  where  the  whole  case  is 
submitted  to  the  jury. 

104  I  Brownlow  24;  Bull.  N.  P.  127.  The  issue  of  plene  computavit  is 
not  sustained,  if  the  defendant  still  retained  a  part  of  the  plaintiflE's  goods 
unsold,  at  the  time  of  rendering  his  account.  Read  v.  Bertrand,  4  W.  C. 
C.  556.    And  see  Baxter  v.  Hozier,  5  Bing.  N.  C.  288. 
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In  order  to  hold  a  person  liable  in  an  action  of  account-render 
it  must  appear  that  he  has  received  property  of  some  kind  or 
money,  not  belonging  to  himself  which  he  is  in  duty  bound  to 
pay  over  or  account  for  to  the  plaintiff.  It  must  be  shown  that 
the  plaintiff  is  owner  of  the  property  with  respect  to  which  an 
account  is  sought,  inasmuch  as  ownership  in  the  plaintiff  and  pos- 
session by  the  defendant  are  indispensable  to  support  the  action.^"' 

To  support  account-render  of  the  action  it  must  also  appear 
that  the  money  came  into  possession  of  the  defendant  and  under 
his  control  and  did  not  have  the  custody  of  it  merely  as  the  agent 
of  the  owner.^"* 

13.  When  form  of  action  may  be  changed. 

If  a  proceeding  in  account-render  is  begun  by  foreign  attach- 
ment, the  court  may  permit  an  amendment  in  the  form  of  action 
and  allow  the  plaintiff  to  file  a  bill  in  equity  with  the  same  effect 
as  if  the  original  proceeding  had  been  begun  in  that  manner.^"^ 

14.  Proceedings  to  quash. 

A  rule  to  show  cause  and  not  a  mere  motion  is  the  proper 
practice  in  account-render  to  quash  a  summons  which  is  good  on 
its  face.^"'  Nor  will  a  writ  in  this  action  be  quashed  on  motion 
on  the  ground  that  the  defendant  is  thereby  summoned  to  answer 
two  individuals  without  any  community  of  interest  appearing  be- 
tween them  ;^°^  nor  on  the  ground  of  the  pendency  of  a  previous 
action  in  another  court  in  which  the  writ  had  been  quashed  be- 
cause it  was  not  in  the  usual  form.^^" 

15.  Verdict. 

A  general  verdict  in  account-render  does  not  conclude  the  de- 
fendant as  to  the  dates  and  sums  mentioned  in  the  declaration; 
but  the  whole  subject  is  open  to  investigation  by  the  auditors,  who 
are  to  make  proper  charges,  and  allow  proper  credits,  without 
regard  to  the  verdict  of  the  jury."^  A  verdict  at  common  law 
merely  establishes  the  liability  of  the  plaintiff  to  account,  and 

IDS  Holmes  v.  Wakelin,  48  Super.  Ct.  653. 

106  Holmes  v.  Wakelin,  48  Super.  Ct.  643. 

107  Crowe  V.  Davis,  33  W.  N.  C.  552. 
ic8  Clark  v.  Ballou,  i  Dist.  430. 

109  Ibid, 

no  Ibid. 

Ill  Newbold  v.  Sims,  2  S.  &  R.  3I7;  Bradley  v.  Hughes,  Dist.  Court, 

Phila.,  IS  Sept.,  1849. 
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authorizes  a  judgment  quod  Qomputet.  It  is  proper  to  send  out 
with  the  jury  a  statement  of  the  account  between  the  parties,  as 
proved  by  the  evidence  ;^^^  and  the  verdict  is  liable  to  be  set  aside, 
on  a  motion  for  a  new  trial,  as  in  other  cases. 

1 6.    Judgment  quod  computet. 

This  judgment  is  in  the  nature  of  an  award  of  the  court,  inter- 
locutory only  and  not  definite,  and  whereon  a  writ  of  error  does 
not  lie;^^*  but  if  the  defendant  has  pleaded  in  bar,  and  the  bar  is 
adjudged  good,  the  plaintiff  may  have  a  writ  of  error  immedi- 
ately; for  this  judgment  is  final  until  reversed.^^*  If  the  finding 
of  the  jury  be  in  the  plaintiff's  favor,  and  the  verdict  be  not  disr 
turbed  by  the  court,  on  a  rule  nisi  for  a  new  trial,  judgment  quod 
computet  is  entered  thereon.  The  form  of  this  judgment,  in  the 
case  of  Godfrey  v.  Saunders,^^^  was  as  follows — "Therefore,  it  is 
considered,  that  the  defendant  account  with  the  plaintiff  of  the 
time  aforesaid,  in  which  he  (defendant)  and  the  said  S.  S.  were 
the  bailiffs  of  the  plaintiff,  and  had  the  care  and  administration 
of  the  aforesaid  goods  and  merchandises,  &c.,  to  be  merchandised 
and  made  profit  or  for  the  plaintiff ;  and  the  defendant  in  mercy, 
&c.,  because  he  had  not  before  accounted,  &c."  In  our  practice, 
the  judgment,  as  usual,  is  entered  in  short — judgment  quod  com- 
putet. If  the  action  be  against  more  than  one,  and  the  jury  find 
for  the  plaintiff,  their  verdict  establishes  a  joint  liability,  on 
which  judgment  quod  computet  is  to  be  entered,  which  judgment 
is  joint,  and  will  preclude  the  defendants  from  pleading  separate 
liabilities  before  the  auditors.^"  If  two  are  judged  to  account, 
and  one  die,  the  other  shall  account  alone,  because  the  receiving 
of  one  is  the  receiving  of  bo,th  f-"  so,  where  two  are  judged  to 
account,  and  one  is  outlawed,  and  the  other  accounts,  if  he  dis- 
charge himself  upon  the  account,  this  shall  be  a  discharge  of  the 
other ;  and  if  he  be  charged  on  the  account,  this  shall  charge  the 
other,  because  they  were  adjudged  to  account  jointly."'  This 
judgment  is  completely  within  the  control  of  the  court  in  which 

112  Kelly  V.  KaufiEman,  i8  Pa.  351. 

113  Beitler  v.  Zeigler,  I  P.  &  W.  135. 

114  I  Vin.  Abr.  "Account,"  U.  pi.  22. 

115  3  Wils.  88. 

116  Whelen  v.  Watmough,  15  S.  &  R.  158. 

117  Ibid.,  157. 
1x8  Ibid. 
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it  is  rendered,  and  may  be  opened  at  a  term  subsequent  to  that 
in  which  it  was  entered."*  A  plea,  or  objection  of  the  plaintiff's 
disability,  comes  too  late  after  this  judgment.^^" 

17.    Auditors. 

After  the  judgment  to  account,  the  court,  on  the  motion  of  the 
I)laintiflf,  assigns  auditors  to  take  and  declare  the  account  be- 
tween the  parties.  In  England,  the  auditors  appointed  are,  in 
general,  the  prothonotaries,  or  two  principal  officers  of  the  court ; 
in  our  practice,  they  are  usually  three  members  of  the  bar.^"  A 
rule  to  appoint  auditors  in  this  action  is  absolute  in  the  first 
instance.^^^  The  auditors  may  convene  the  parties  before  them, 
with  their  witnesses  and  documents,  until  the  account  is  de- 
termined, as  we  shall  more  particularly  see  hereafter.  In  the 
English  practice,  a  day  is  fixed  for  the  auditors  to  return  an  ac- 
count ;  which,  if  they  cannot  complete  by  the  day  appointed,  they 
must  apply  to  the  court  to  have  the  time  enlarged  ;^^'  in  our  prac- 

119  Kitchen  V.  Strawbridge,  4  W.  C.  C.  84. 

120  Bredin  v.  Diven,  2  W.  95.  He  cannot  put  in  a  plea  before  the 
auditors,  which  denies  his  liability  to  account.  Tutton  v.  Addams,  45  Pa. 
67;  Kelly  V.  Kelly,  3  Barb.  419.  Nor  can  the  plaintiff  amend,  by  enlarg- 
ing the  time  during  which  the  defendant  is  averred  to  have  been  his  bailiff 
and  receiver;  nor  can  he  give  evidence,  on  the  trial  of  an  issue  reported 
by  the  auditors,  of  the  receipt  of  money,  prior  to  the  time  laid.  Sweigart 
V.  Lowmarter,  14  S.  &  R.  200.  These  questions  are  concluded  by  the  judg- 
ment quod  computet. 

121  Abrams  v.  Hunt,  Dist.  Court,  Phila.,  27  March,  1852.  Per  curiam. 
The  auditors  are  mere  clerks  to  take  and  state  the  accounts  between  the 
parties.  In  England,  they  are  usually  the  prothonotaries  or  principal  offi- 
cers of  the  court.  They  have  no  power  to  decide  any  matter  of  dispute, 
either  in  point  of  fact  or  law.  It  is  usual  with  us,  for  them  to  examine 
vouchers  and  hear  evidence,  and  if  the  parties  agree  to  this,  and  submit 
to  their  decision,  it  may  be  well  enough.  If  the  parties  are  not  agreed, 
the  only  course  is,  either  to  demur  or  to  take  issue,  according  as  the  mat- 
ter in  dispute  is  a  question  of  fact  or  of  law.  If  there  are  more  points  of 
dispute  than  one,  there  may  be  a  demurrer  or  an  issue  on  each,  which  are 
to  be  certified  by  the  auditors  to  the  court,  and  then  the  matters  of  law 
will  be  decided  by  the  court,  and  the  issues  in  fact  by  a  jury ;  after  which, 
the  account  will  be  finally  settled  by  the  auditors,  according  to  the  result 
of  the  trials.  If  either  party  desires  to  join  an  issue,  and  the  auditors 
refuse  permission,  the  court  will  set  the  matter  to  rights ;  so,  if  the  auditors 
conduct  themselves  with  any  manner  of  impropriety,  to  the  injury  of 
either  party,  redress  may  be  had  on  application  to  the  court. 

122  2  Dow.  &  Ryl.  576. 

123  Rast.  14;  Imp.  M.  _P1.  I49' 
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tice,  no  time  is  allotted  them;  neither  is  it  necessary,  where  the 
auditors  are  men  above  the  suspicion  of  making  unnecessary  ad- 
journments for  the  sake  of  increased  fees. 

i8.    Proceedings  before  the  auditors. 

The  parties  having  appeared  with  their  counsel,  witnesses,  ac- 
count books,  and  documentary  evidence,  before  the  auditors,  the 
latter  proceed  to  the  performance  of  the  duties  assigned  them. 
The  proceedings  before  them  are  in  the  nature  of  a  new  action; 
and  the  defendant  is  put  to  plead  whatever  matter  discharges 
him  from  liability  to  the  plaintiff,  in  consequence  of  not  having 
accounted  with  him  as  he  ought.^^*  Where  the  declaration  states 
the  period  for  which  an  account  is  expected,  or  where  it  charges 
the  defendant  as  receiver,  from  such  a  time  to  such  a  time,  he 
must  answer  the  whole  time  precisely,^^^  and  show  for  what  he 
has  accounted.^^'  But  he  is  not  concluded  as  to  the  dates  and 
sums  mentioned ;  and  the  auditors  may  make  the  proper  charges 
and  allow  the  proper  credits,  without  regard  to  the  judgment  to 
account ;  for  it  is  not  to  be  inferred  from  this  judgment,  that  the 
defendant  has  received  all  the  precise  sums,  and  at  the  precise 
times,  mentioned  in  the  declaration.  The  auditors  are  not  re- 
stricted to  the  days  laid  in  the  declaration  ;^^^  all  articles  of  ac- 
count, though  incurred  since  the  writ,  are  included,  and  the  whole 
brought  down  to  the  time  when  the  account  is  made.^^' 

19.    Pleading  before  the  auditors. 

With  respect  to  pleading  before  the  auditors,  the  following 
rules  are  to  be  observed:  i.  In  order  to  avoid  trouble  and 
charge  to  the  parties,  what  might  have  been  pleaded  in  bar  to  the 

124  As  the  judgment  quod  computet  ascertains  the  defendant's  liability 
to  account,  the  proper  course  is,  for  the  defendant  to  state  and  prove  his 
matter  of  discharge,  in  the  first  instance.  Bradley  v.  Hughes,  Dist. 
Court,  Phila.,  15  Sept.,  1849. 

125  T.  Raym.  57;  i  Wheat.  Selw.  N.  P.  3.    See  §8. 

126  F.  N.  B.  117,  D. 

127  Newbold  v.  Sims,  2  S.  &  R.  317,  321-2.  The  pleas  of  payment  and 
set  off  are  totally  inadmissible.  The  judgment  quod  computet  settles 
conclusively  the  liability  of  the  defendant  to  account.  But  it  does  not 
prevent  him  from  demanding  an  issue  upon  each  and  every  item  with 
which  the  plaintiff  seeks  to  charge  him  in  account.  Bradley  v.  Hughes, 
Dist.  Court,  Phila.,  15  Sept.,  1849. 

128  Robinson  v.  Bland,  2  Burr.  1086;  Couscher  v.  Tulam,  4  W.  C.  C. 
442. 


On  the  Action  ot  Account-Render.  3533 

action  shall  not  be  allowed  as  a  discharge  before  the  auditors  :^^° 
thus,  judgment  was  given  against  the  defendant  for  the  whole 
sum  laid  in  the  declaration,  for  having  pleaded  before  the  auditors 
matter  which  would  have  been  good  in  bar  of  the  action.^^"  2. 
Nothing  can  be  pleaded  before  the  auditors  contrary  to  what  has 
been  previously  pleaded  and  found  by  verdict,  because  the  conse- 
quences would  be,  either  two  contradictory  verdicts,  which  would 
perplex  the  court,  or  two  similar  verdicts,  which  would  be  nuga- 
tory ;^'^  therefore,  a  report  that  the  defendant  "has  fully  ac- 
counted," would  be  bad.^'^  3.  The  defense  before  the  auditors 
in  discharge  of  the  account  may  be  either  legal  or  equitable :  thus, 
the  defendant  may  plead  that  -he  has  since  become  bound  to 
the  plaintiff  in  a  speciality,  in  satisfaction  of  the  debt;  or,  that 
he  bailed  the  money  to  A.,  by  the  plaintiff's  command ;  so,  he  may 
plead,  that  in  a  tempest,  the  ship  being  surcharged,  the  goods 
were  flung  into  the  sea  f^  or,  that  he  was  robbed  of  the  goods, 
without  his  default  or  negligence.^'* 

20.    Powers  of  the  auditors. 

By  the  statute  of  4  Ann.,  c.  16,  §27,  the  auditors  are  empowered 
to  administer  an  oath,  and  examine  the  parties  touching  the  mat- 
ters in  question,  a  power  which  they  had  not  at  common  law, 
except  in  two  particular  cases.  It  seems,  that  this  power  of  ad- 
ministering an  oath  is  not  confined  to  cases  where  one  party  calls 
for  the  oath  of  the  other ;  but  that  the  defendant  may  put  himself 
on  oath  at  his  own  pleasure,  and  exonerate  himself  by  his  state- 
ments under  it.  Thus,  it  was  considered  an  objection  to  an 
action  of  assumpsit,  by  one  tenant  in  common  against  another, 
that  "the  defendant  is  deprived  of  the  benefit  which  the  statute 
confers  on  him,  that  of  examination  before  the  auditors  on  his 

129  Tutton  V.  Addams,  45  Pa.  67 ;  Bishop  v.  Eagle,  lO  Mod.  22. 

130  Godfrey  v.  Saunders,  3  Wils.  134. 

131  Ibid.,  114;  Spear  v.  Newell,  2  Paine  267. 

132  Spencer  v.  Usher,  2  Day  116. 

133  I  Vin.  Abr.  "Account,"  O. 

134  Co.  Litt.  89  b.  Woodlife's  Case,  Moore  462.  A  bailee,  without 
reward,  is  not  liable  for  a  loss  by  robbery;  there  being  no  evidence  of 
gross  negligence.  De  Haven  v.  Kensington  Bank,  81  Pa.  95.  See  First 
Nat.  Bank  of  Carlisle  v.  Graham,  79  Pa.  106;  First  Nat.  Bank  of  Allen- 
town  V.  Rex,  89  Pa.  308.  Account  lies  on  a  general  bailment  of  goods. 
Sparraway  v.  Rogers,  12  Mod.  517. 
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own  oath."*'"  Where  two  are  judged  to  account,  and  one  is  out- 
lawed, and  the  other  accounts,  if  he  discharge  himself  upon  the 
account,  this  shall  be  a  discharge  of  the  other;  and  if  he  be 
charged  on  the  account,  this  shall  charge  the  other,  because  they 
were  adjudged  to  account  jointly  i^"  so,  if  two  are  judged  to  ac- 
count, and  one  die,  the  other  shall  account  alone,  because  the 
receipt  of  one  is  the  receipt  of  both.^°'  Where  two  are  account- 
able, an  account  made  by  one  is  not  good ;  for  both  the  account- 
ants shall  make  but  one  account.^'* 

The  auditors  are  only  to  examine  the  witnesses  and  vouchers, 
in  taking  the  account  under  a  statement  not  offered  to  be  contra- 
dicted by  the  plaintiff;  for  where  one  party  denies  the  matter 
alleged  by  the  other,  there  would  be  an  issue  which  the  auditors 
could  not  try,  but  must  certify  to  the  court.  Should  the  parties 
agree  to  refer  the  trial  of  issues  to  the  auditors,  there  appears  to 
be  no  reason  why  the  agreement  should  not  be  binding  ;^''  but  as 
the  trial  of  an  issue  by  the  auditors  is  in  derogation  of  the  right 
of  trial  by  jury,  such  an  agreement  ought  plainly  to  appear;  it 
has  been  questioned,  whether  the  legislature  itself  could  take 
away  this  right,  by  a  law  referring  the  trial  to  auditors.  If  either 
party  have  cause  of  complaint  against  the  auditors,  there  is  no 
mode  of  redress  but  by  complaint  to  the  court ;  but  when  there 
is  a  cause  of  complaint,  the  court  is  bound  to  give  redress.^*" 
Thus,  if  either  party  desire  to  join  an  issue,  and  the  auditors  re- 
fuse permission,  or  if  the  auditors  conduct  themselves  with  any 
manner  of  impropriety,  to  the  injury  of  either  party,  redress  may 
be  had  on  application  to  the  court.^*^  But  the  court  has  no  power 
to  reform  an  auditor's  report,  no  issue  of  fact  or  law  having  been 
certified  to.^*'' 

The  jury  are  only  sworn  to  try  the  issues  certified  by  the 
auditors ;  therefore,  the  parties  cannot  go  into  the  whole  account 

135  Irvine  v.  Hanlin,  lo  S.  &  R.  221.  The  act  11  April,  1848,  §4,  P.  L- 
507,  Purd.  113,  confers  upon  auditors  the  power  to  issue  subpoenas  for 
witnesses,  and  to  enforce  their  attendance,  by  process  of  attachment. 

136  Whelen  v.  Watmough,  15  S.  &  R.  157. 

137  Ibid. 

138  I  Leon.  234. 

139  Brown  v.  McFarland,  41  Pa.  129. 

140  Stewart  v.  Bowen,  49  Pa.  245. 

141  Crousillat  v.  McCall,  5  Binn.  138-9. 

142  Little  V.  Stanton,  32  Pa.  299.  The  auditors  must  state  an  account 
between  the  parties.    Finney  v.  Harbeson,  4  Yeates  514. 
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before  the  jury,  beyond  those  issues;  nor  can  the  plaintiff  give 
evidence  of  the  receipt  of  money  by  the  defendant,  prior  to  the 
time  laid  in  the  declaration;  nor  will  the  court  allow  him  to 
amend  his  declaration,  so  as  to  lay  a  different  period,  and  to 
make  it  correspond  with  his  evidence.^*'  In  this  case,  a  judgment 
quod  computet  had  been  entered  by  confession ;  and  it  is  said,  in 
the  opinion  of  the  court,  that  "to  alter  the  declaration  would  be 
to  alter  the  judgment,  and  to  change  the  terms  on  which  it  had 
been  confessed ;"  that  if,  "instead  of  confessing  a  judgment,  the 
defendant  had  pleaded  to  issue,  and  it  had  been  found  against 
him,  only  the  parts  alleged  in  the  declaration  would  have  been 
found;  and  to  have  inserted  a  new  averment,  would  have  made 
the  jury  say  more  than  they  meant.  But  it  is  impossible  to  raise 
a  difference,  in  this  respect,  between  a  judgment  rendered  on  a 
verdict,  and  a  judgment  rendered  on  a  confession  of  the  party; 
in  either  case,  the  amendment  goes  to  substance,  and  not  to  form, 
and  is,  consequently,  not  within  the  act  of  assembly."  If,  on  the 
trial  of  the  issue,  the  plaintiff  make  default,  he  may  be  nonsuited ; 
but,  notwithstanding  the  nonsuit,  he  may  have  a  scire  facias  ad 
computandum  upon  the  first  judgment.^** 

21.    Issue  and  demurrer. 

If  the  defendant,  instead  of  accounting,  plead  before  the 
auditors,  the  plaintiff  may  reply,  join  issue,  or  demur;  so,  the 
defendant  may  rejoin,  take  issue,  or  demur;  which  issue  or  de- 
murrer must  be  certified  by  the  auditors  to  the  court ;  who,  there- 
upon, will  award  a  venire  facias,  that  is,  summon  a  jury  to  try 
the  issue,  or  direct  the  demurrer  to  be  placed  on  the  list  for 
argument.  It  is  stated  in  one  of  Mr.  Justice  Wilson's  lectures,"'' 
that  "if,  upon  an  article  in  account,  the  auditors  cannot  agree,  or, 
if  agreeing,  the  parties  are  not  satisfied,  then,  upon  each  point 
so  litigated,  a  separated  and  distinct  issue  may  be  taken,  and  that 
issue  must  be  tried  by  a  jury.  In  this  manner,  a  hundred  issues 
may  be  joined  in  the  same  cause,  and  tried  separately  by  as  many 
juries;  but  the  general  settlement  of  the  disputed  accounts  still 
remains  before  the  auditors,  and  by  them  the  general  result  from 
the  whole  must  be  formed  and  ascertained."  If  the  law  and 
practice  were  such  as  are  stated  in  the  above  italicized  words,  it 

143  Sweigart  v.  Lowmarter,  14  S.  &  R.  200. 

144  I  Wheat.  Selw.  N.  P.  S- 
14s    2  Wilson's  Works  285. 
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would  be  almost  impossible  ever  to  bring  this  action  to  a  con- 
clusion. From  a  review  of  the  cases,  the  true  practice  seems  to 
be  this:  that  where  the  plaintiff  or  defendant  takes  exceptions 
in  law  or  fact,  before  the  auditors,  issues  to  the  whole  extent  of 
the  controversy,  that  is,  an  issue  in  law  or  fact,  on  every  point 
in  dispute,  are  joined,  and  are  certified  by  the  auditors  to  the 
court,  for  the  mode  of  trial  appropriate  to  each.  In  the  Penn- 
sylvania practice,  this  making  up  of  issues  by  the  auditors  may  be 
in  brief  and  without  form.  If  either  party  desire  to  join  an 
issue,  which  is  refused  by  the  auditors,  redress  may  be  had  by  an 
application  to  the  court.  The  court  being  thus  possessed  of  the 
record  will  decide  the  matters  of  law,  and  refer  the  issues  in  fact 
to  a  trial  by  jury,  after  which  the  account  will  be  finally  settled 
acccording  to  the  results  of  the  demurrers  or  the  trial.*** 

22.    Duty  of  auditors,  after  trial  of  the  issues. 

It  is  said,  in  one  of  the  principal  cases  in  Pennsylvania  upon 
this  subject,  that  after  the  trial  of  the  issues,  the  account  is  re- 
turned to  the  auditors,  who  have  been  respited  in  the  interim,  to 
settle  and  report  it  according  to  the  decisions  in  court,  before  they 
are  discharged."'  As  this  was  not  a  point  expressly  involved  in 
the  decision  of  that  case,  the  following  suggestions  may  not  be 
irrelevant  or  presumptuous.  It  is  to  be  observed,  that  where  issues 

146  Miller  v.  Anspach,  Dist.  Court,  Philadelphia,  9  June,  1849.  Per 
curiam.  The  practice  in  this  action  has  been  long  well  settled,  and  has 
been  recognized,  in  Pennsylvania,  in  the  case  of  Crousillat  v.  McCall, 
5  Binn.  433.  If  the  matters  offered  by  either  party  are  disputed  by  the 
other,  he  may  either  demur  or  take  issue  before  the  auditors.  If  there 
are  more  points  of  dispute  than  one,  there  may  be  a  demurrer,  or  an 
issue  on  each,  which  are  to  be  certified  by  the  auditors  to  the  court,  and 
then  the  matters  of  law  will  be  decided  by  the  court,  and  the  igsues  in 
fact  by  a  jury,  after  which,  the  account  will  be  finally  settled  by  the  auditors, 
according  to  the  result  of  the  trials.  If  either  party  desires  to  join  an 
issue,  and  the  auditors  refuse  permission,  the  court  will  set  the  matter 
to  rights.  So,  if  the  auditors  conduct  themselves  with  any  manner  of 
impropriety,  to  the  injury  of  either  party,  redress  may  be  had  on  applica- 
tion to  the  court.  The  exceptant  does  not  alleges  that  he  put  in  his  plea 
before  the  auditors,  and  claimed  an  issue  thereon ;  the  exception  now  filed 
is,  in  fact,  the  claim  of  an  issue.  It  is  too  late,  therefore;  and  it  would 
introduce  irregularity  and  confusion  into  the  proceedings  of  an  action 
already  sufficiently  complicated,  to  allow  it.  The  court  must,  therefore, 
treat  the  exception  as  a  mere  nullity. 

147  Crousillat  v.  McCall,  5  Binn.  433;  i  Bro.  262. 
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are  formed  before  auditors,  the  account  still  goes  on,  independ- 
ently of  the  issues,  and,  when  finished,  the  whole  is  reported 
and  returned  to  the  court,  and  the  issues  being  there  determined, 
the  account  becomes  complete.  If  every  part  of  the  account  be 
disputed,  and  issues  thereon  are  certified  to  the  court,  the  moment 
they  are  tried,  the  account  becomes  settled,  and  only  requires  to 
be  set  down  in  writing  according  to  the  finding  of  the  jury.  To 
send  back  the  proceedings,'  then,  to  the  auditors,  that  they  may 
settle  an  account,  which  is  already  ascertained  above,  would  be 
a  ceremony  productive  of  nothing  but  delay  and  expense.  The 
preceding  remarks  suppose  that  the  defendant  has  not  declined 
to  account;  where  he  pleads  in  discharge  before  the  auditors 
some  legal  or  equitable  exoneration,  and  the  plaintiff  takes  issue 
on  the  plea,  which  the  auditors  certify  for  trial,  the  judgment  is 
absolute  on  the  issue;  if  for  the  plaintiff,  it  would  seem,  from 
analogy  to  the  case  of  Godfrey  v.  Saunders,  that  it  is  to  be  en- 
tered for  the  amount  laid  in  the  declaration.  So,  if  the  defendant 
make  default  before  the  auditors,  the  court  may  order  that  the 
plaintiff  recover  the  value  as  he  had  counted;  it  has  been  said, 
too,  that  the  court  may,  in  their  discretion,  give  a  less  sum.^*' 
If,  then,  the  auditors  be  functi  officio,  when  their  return  is  made 
to  the  court,  the  account  should,  from  analogy  to  the  proceedings 
in  assumpsit,  be  referred  to  the  prothonotary  to  be  computed, 
according  to  the  determination  of  the  issues. 

23.    Exceptions  before  auditors. 

Before  the  revolution,  and  for  some  time  subsequently  to  it, 
auditors  reported  as  referees,  and  exceptions  might  be  taken  to 
their  reports  on  the  merits,  within  four  days  after  they  were 
filed  in  the  office.  But  now,  by  repeated  decisions,  it  is  too  late 
to  file  exceptions  to  a  report,  after  it  has  been  returned;  every 
exception  must  be  made  before  the  auditors,  who  will  certify  it 
to  the  court  in  the  shape  of  an  issue  for  trial.^*^  So,  in  the  prac- 
tice of  the  state  of  New  Jersey,  the  auditors  take  the  account  and 
refer  objections  and  issues  to  the  court;  and  if  the  party  neglect 
to  tender  issues  in  fact  and  law  to  them,  he  cannot  afterwards 

148  I  Vin.  Abr.  "Account,"  U.,  pi.  20. 

149  More  V.  Hunter,  4  Yeates  358;  3  Binn.  475";  Crousillat  v.  Mc- 
Call,  5  Binn.  433;  i  Bro.  262.  Exceptions  are  too  late,  after  the  judgment 
nisi  has  become  absolute  by  lapse  of  time.    Gratz  v.  Phillips,  3  Binn.  474. 
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come  into  court  in  a  summary  way  and  object  to  the  items.^'"  In 
Connecticut,  it  is  the  practice  of  the  courts,  to  review  the  doings 
of  auditors,  where  they  have  decided  against  some  plain  principle 
of  law,  considered  matters  not  within  the  action  submitted  to 
them,  committed  some  mistake  on  their  own  principles,  or  im- 
properly admitted  or  rejected  testimony.  If  the  facts  stated  in 
the  exceptions  to  the  report  be  disputed,  inquiry  is  made  by  the 
court,  of  the  auditors,  and  if  supported,  the  report  is  set  aside, 
and  a  reappointment  of  auditors  made."^  Courts  never  review 
the  doings  of  auditors  with  respect  to  the  finding  of  the  facts 
upon  the  evidence  exhibited  to  them,  nor  will  they  allow  the  whole 
case,  and  the  testimony  to  be  stated,  with  the  view  of  rejudging 
it;^°^  but  the  party  objecting  must  confine  himself  to  the  above 
points ;  and  this  for  the  sole  purpose  of  correcting  any  mistakes 
in  law  committed  by  the  auditors,  as  this  is  the  only  mode  by 
which  it  can  be  done,  the  court  having  no  power  to  direct  the 
auditors,  as  they  have  the  jury,  in  questions  of  law.  The  court 
may,  however,  refer  the  report  back  to  the  auditors,  for  an  error 
of  calculation ;  but  they  have  no  power  to  rehear  the  parties,  and 
their  report  on  such  rehearing  will  be  set  aside,  and  the  original 
report  confirmed.^'* 

24.    Report. 

The  auditors  having  made  up  the  account,  or  their  report,  as 
it  is  called  amongst  us,  which  must  be  a  special  one,  and  not 
merely  an  award  of  a  balance,^^*  are  entitled,  by  the  statute  of 
Anne,  above  quoted,  for  their  trouble  in  auditing  and  taking  the 
account,  to  such  allowance  as  the  court  shall  judge  reasonable, 
to  be  paid  by  the  party  on  whose  side  the  balance  of  account  shall 
be.  The  report  is  to  be  filed  in  the  prothonotary's  office,  and 
when  there  filed,  it  is,  as  we  have  seen,  unimpeachable  for  in- 
trinsic defects;  that  is,  errors  involved  in  the  merits  of  the  ac- 
count; so  that  nothing  remains  but  to  enter  up  judgment  on  it, 
according  with  its  form  or  nature.  The  auditors  should  find  the 
facts  ip  direct  terms,  and  if  they  find  in  favor  of  the  defendant, 

150  Willson  V.  Willson,  2  South.  791. 

151  Spencer  v.  Usher,  2  Day  116;  Parker  v.  Avery,  Kirby  353. 

152  McDonough  v.  Norris,  2  Phila.  266. 

153  Stewart  v.  Bowen,  49  Pa.  245. 

154  Shewell  v.  Fell,  4  Yeates  51.  See  Willson  v.  Willson,  2  South. 
791. 
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they  should  find  that  he  was  not  in  arrear;  to  find  that  he  has 
fully  accounted  is  bad,  because  this  might  have  been  before  the 
action  was  brought,  and  can  be  taken  advantage  of  only,  under 
the  plea  of  fully  accounted,  before  the  jury.^== 

25.    Final  Judgment. 

If  the  report  certify  that  the  defendant  refused  to  account, 
judgment  shall  be  that  the  plaintiff  recover  according  to  the  value 
mentioned  in  the  declaration  ;^°°  so,  that  he  gave  an  imperfect  ac- 
count ;"'  and  there  is  no  need  of  a  writ  of  inquiry  for  the  value;^^' 
If  it  contain  an  account  in  favor  of  the  plaintiff,  the  final  judg- 
ment is,  that  the  plaintiff  do  recover  against  the  defendant  so 
much  as  he,  the  defendant,  is  found  in  arrear.^°*  In  Godfrey  v. 
Saunders,^*"  the  judgment  was  for  the  plaintiff,  on  his  demurrer 
to  the  defendant's  plea  before  auditors,  in  this  form:  "There- 
fore, it  is  considered,  that  the  plaintiff  do  recover  against  the  de- 
fendant the  aforesaid  i2,oool.  (the  sum  laid  in  the  declaration), 
for  the  value  of  the  goods  and  merchandises  aforesaid,  and  also 
278I.  7s.  6d.,  for  the  damages,  as  well  by  reason  of  the  interplead- 
ing aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff,  in  and 
about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff  by 
the  court  here  adjudged  with  his  assent;  and  that  the  said  de- 
fendant be  in  mercy,"  &c.  Where  the  defendant  has  resisted  the 
plaintiff's  claim  by  pleading,  or  where  an  increase  is  received  by 
a  receiver  ad  merchandizandum,  there  shall,  besides  the  value  of 
the  goods  laid,  be  judgment  for  damages,  which  will  include  the 
amount  of  increase,  and  the  plaintiff's  costs  and  expenses."^  If 
the  auditors  report  a  balance  in  favor  of  the  defendant,  it  seems, 
that  judgment  may  be  entered  for  such  balance  ;^°^  and  the  law 
is  settled,  that  he  may  support  an  action  of  debt  against  the  plain- 

15s  I  Swift  Dig.  727.    See  Spencer  v.  Usher,  2  Day  116. 

156  Williams  v.  White,  Cro.  Eliz.  806;  Winch  5- 

157  Pierce  v.  Clark,  Lutw.  63. 

158  Ibid.;  Williams  v.  White,  ut  supra. 

ISO  I  Selw.  N.  P.  S.  The  judgment  carries  costs.  Harrison  v.  Warner, 
3  Luz.  L,.  Reg.  22s. 

160  3  Wils.  94. 

161  Gratz  V.  Phillips,  S  Binn.  568-70.  The  plaintiff  may  have  judg- 
ment for  a  greater  amount  than  the  damages  laid  in  the  declaration. 
Ibid. 

162  See  act  12  April,  1848,  §12,  P.  L.  537,  i  Purd.  §3,  p.  1208. 
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tiff  for  the  sum  in  which  he  is  found  in  surplusage."^  When  a 
balance  is  found  due  by  auditors,  in  account-render  against 
executors,  for  a  legacy,  they  are  liable  personally  for  the  amount 
of  that  balance  to  the  legatee.^^* 

26.    Error  and  execution. 

A  writ  of  error  lies  on  this  judgment ;  but,  although  it  be  found 
erroneous  and  reversed,  the  first  judgment  will  stand  in  force; 
for  the  two  judgments  are  distinct  and  perfect.  If,  on  error  after 
the  last  judgment,  the  first  is  reversed,  the  last  is,  consequently,  re- 
versed also.^*^  The  executions  in  this  action  are  the  same  as  in 
others ;  execution  may  also  be  stayed  by  the  act  providing  for  a 
stay  of  execution,  as  in  other  cases. 

Of  the  Action  of  Account-Render. 

FORM    Of   SUMMONS. 


To  the  Prothonotary  of  the  Court  of  Common  Pleas  of 
County. 
Sir:     Issue  summons  in  account-render,  returnable  sec  leg. 

C, 

Plaintiff's  Attorney. 

(Date.) 

FORM  OF  STATEMENT  IN  ACCOUNT-RENDER  BY  AN  ADMINISTRATOR 
AGAINST  BAII,IFF  OF  HIS  INTESTATE. 

In  the  Court  of  Common  Pleas,  County. 

Of  March  Term,  1912,  No. 
City  and  County  of  ,  jj. 

The  defendant,  D.,  was  summoned  to  answer  A.,  the  adminis- 
trator of  the  estate  of  S.,  deceased,  of  a  plea  that  he  render  an 
account  to  said  plaintiff,  and  thereupon  the  plaintiff  files  this  his 
statement  and  declaration  of  claim ;  for  that  the  said  D.,  at  etc., 
from  etc.,  to  etc.,  and  during  the  lifetime  of  said  S.  was  the  bailiff 

163    McCall  V.  Crousillat,  3  S.  &  R.  7- 


164  Martin  v.  Smith,  5  Binn.  23. 

165  I  Vin.  Abr.  "Account,"  pi.  22. 
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and  receiver  of  the  said  S.,  during  which  time  the  said  D.  re- 
ceived, of  the  moneys  of  the  said  S.,  at  ,  from 
to  ,  aforesaid,  all  the  several  sums 
of  money  mentioned  in  the  schedule  annexed,  amounting  to 
dollars,  to  merchandise  with  and  make  profits 
thereof,  and  to  render  a  reasonable  account  thereof  to  the  said  S. 
on  demand;  yet  the  said  D.,  though  often  requested,  never  ren- 
dered such  reasonable  account  to  the  said  S.  in  his  lifetime,  nor 
since  his  decease  to  the  plaintiff,  though  requested,  but  still  neg- 
lects so  to  do.  Wherefore  the  said  plaintiff  claims  of  said  de- 
fendant                          dollars  damages. 

B., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit  of  plaintiff  where  required  by  rule  of  court.) 
(Attach<the  schedule  of  amounts  charged  against  defendant.) 

FORM  OF  STATEMENT,  EXECUTOR  OF  PARTNER  AGAINST  ONE  OF 
SURVIVING  PARTNERS  AS  BAILIFF. 

In  the  Court  of  Common  Pleas,  County. 

Of  March  Term,  1912,  No. 
City  and  County  of  ,  jj. 

The  defendant,  D.,  was  summoned  to  answer  A.,  executor  of 
the  last  will  of  S.,  deceased,  of  a  plea  that  he  render  an  account 
to  said  plaintiff,  and  thereupon  the  plaintiff  files  this  his  state- 
ment and  declaration  of  claim ;  for  that  whereas  the  said  D.  was 
bailiff  to  the  said  S.,  however  and  from  whatever  cause  and  con- 
tract arising,  for  the  common  use  and  benefit  of  the  said  S.,  the 
said  D.,  and  one  W.  P.,  from  ,  to  ,  at 

,  of  certain  merchandise  of  the  said  S.,  to  wit,  of  the 
third  part  of  thirty-eight  tuns  of  wine  (etc.)  of  the  value  of 
dollars,  which  merchandise  the  said  S.,  the  said  D., 
and  W.  P.,  in  the  life  of  said  S.,  had  occupied  for  their  common 
use  and  benefit ;  and  the  same,  during  the  time  aforesaid,  were 
intrusted  to  the  hands  of  the  said  D.,  by  the  assent  of  the  said  S. 
and  W.  P.,  to  merchandise  for  their  common  profit;  and  the  said 
D.  thereof  to  render  his  reasonable  account  to  the  said  S.  when 
thereto  requested;  yet  (etc.,  as  before.) 

B., 
Plaintiff's  Attorney. 
(Affidavit  where  required  by  rule  of  court.)         (Date.) 
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form  of  statement  in  account-render  by  one  tenant  in 
common  against  another  as  his  bailiff. 

(Follow  preceding  form  as  to  court,  term,  number,  venue,  etc., 
down  to  the  words  "for  that  whereas.") 

For  that  whereas  the  said  D.,  on  etc.,  and  from  thence  con- 
tinually until,  etc.,  was  bailiff  of  the  plaintiff  for  a  certain  farm, 
situate,  lying,  and  being,  etc.,  and,  during  all  that  time,  receiving 
the  issues  thereof  and  whereof  the  said  plaintiff  and  the  said  D. 
were  seized  undividedly,  as  tenants  in  common,  viz.,  the  said 
plaintiff  of  one  undivided  moiety  thereof,  and  the  said  D.  of  the 
other  moitty,  to  the  common  profit  of  the  said  plaintiff  and  the 
said  D.,  and  to  render  a  reasonable  account  thereof  to  the  plain- 
tiff when  thereto  requested;  yet,  though  requested,  etc.  Where- 
fore (conclude  as  in  preceding  form). 

B.. 
Plaintiff's  Attorney. 

(Affidavit  when  required.)  (Date.) 

FORM  OP  statement'  AGAINST  A  BAILIFF  FOR  NOT  RENDERING  AN 
ACCOUNT  OF  GOODS  NOT  DELIVERED  TO  MERCHANDISE  WITH. 

(Follow  first  form  in  account-render  as  to  court,  term,  number, 
venue,  etc.,  down  to  words  "for  that  whereas.") 

For  that  whereas  the  said  D.  at  had  been  bailiff 

to  the  plaintiff  from  the  day  of  to 

the  day  of  ,  and  during  all  that  time 

had  the  care  and  management  of  divers  goods  and  chattels  of  the 
plaintiff,  to  wit,  one-half  of  the  brig  "Snow,"  with  all  her  tackle, 
apparel,  furniture,  and  appurtenances,  of  the  value  of 
dollars;  also  one-half  of  the  sloop  called  ,  with  all 

her  tackle,  etc.,  of  the  value  of  dollars,  and  also  of 

one-half  of  the  cargo  of  the  said  sloop  consisting  of  divers 
goods  and  merchandise,  to  wit,  of  the  value  of 

dollars,  to  merchandise  and  make  profit  thereof 
for  the  plaintiff;  and  therefore  to  render  to  the  plaintiff  the  said 
D.'s  reasonable  account  on  demand;  yet  the  said  D.,  though  re- 
quested, has  not  rendered  his  reasonable  account  thereof,  but  neg- 
lects so  to  do.    Wherefore  (conclude  as  in  prior  form.) 

B.. 
Plaintiffs  Attorney. 

(Affidavit  when  required.)  (Date.) 
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another  eorm  oe  statement  against  a  bailief. 

(Follow  the  first  form  of  statements  in  account-render  as  to 
court,  term,  number,  venue,  etc.,  down  to  word) : 

For  that  the  said  D.,  at  on  ,  was 

bailiff  to  the  plaintiff  of  twenty  pairs  of  men's  shoes,  , 

all  of  the  value  of  dollars,  to  carry  them  to  the 

West  Indies,  the  dangers  of  the  sea  excepted,  and  there  to  mer- 
chandise with  them  to  the  plaintiff's  best  profit,  and  thereof  to 
render  the  plaintiff  his  reasonable  account,  on  demand,  saving  to 
the  said  D.  one-half  of  the  profits  thereof ;  and  the  said  D.  after- 
ward carried  the  said  goods  safe  to  ,  in  the  West 
Indies;  yet  he  hath  not  rendered  his  reasonable  account  thereof, 
though  requested,  but  unjustly  neglects  so  to  do.  Wherefore 
(conclude  as  in  first  form). 

B., 
Plaintiff's  Attorney. 

(Affidavit  of  plaintiff  when  required.)  (Date.) 

EORM  OE  STATEMENT  BY  CONSIGNOR  OE  GOODS. 

(Follow  the  first  form  of  statement  in  account-render  down 
to): 

For  that  the  said  D.  at  ,  from  to 

,  was  the  plaintiff's  bailiff,  and,  in  that  time,  had 
the  care  and  management  of  the  plaintiff's  five  hogsheads  of  mo- 
lasses, containing  of  the  value  of 
dollars,  to  transport  to  Philadelphia  (the  dangers  of  the  seas  only 
excepted),  and  there  to  sell  the  same  for  the  plaintiff's  best  ad- 
vantage, and  to  lay  out  the  proceeds  in  the  following  manner, 
viz.,  and  to  render  to  the  plaintiff  a  reasonable  ac- 
count thereof,  when  thereto  required ;  and  the  plaintiff  avers  that 
the  said  D.  transported  the  goods  aforesaid  safely  to  said  Phila- 
delphia, and  there  sold  the  same ;  yet,  though  requested,  he  hath 
not  rendered  his  reasonable  account  thereof,  but  unjustly  neglects 
so  to  do.    Wherefore  (conclude  as  in  first  form). 

B., 
Plaintiff's  Attorney. 

(Affidavit  of  plaintiff  when  required.)  (Date.) 
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form  of  statement  against  a  bailiff  of  lands  who  collected 
for  common  benefit  of  himself  and  others. 

(Follow  first  form  down  to  the  words) : 

For  that  the  said  D.   and  A.   in   his  lifetime,   to  writ,   on 
and  from  thenceforth  at 

were  bailiffs  of  the  said  S.  in  his  lifetime,  of  the  several  mes- 
suages, building,  parts  of  buildings,  lots  and  tracts  of  land,  and 
parcels  of  real  estate,  mentioned  in  the  schedule  hereto  annexed, 
with  the  appurtenances,  of  them  the  said  S.,  D.,  and  C,  now  de- 
ceased; and  for  all  that  time  had  the  care  and  management 
thereof,  and  received  the  issues  and  profits  thereof,  for  the  com- 
mon benefit  and  profit  of  the  said  S.,  D.,  and  C.  during  his  life, 
and  after  his  decease,  for  the  common  benefit  and  profit  of  the 
said  S.  and  D.,  and  the  executors  of  the  testament  of  the  said  G., 
to  render  a  reasonable  account  thereof  to  the  said  S.  when  they 
should  be  thereto  required;  yet,  (etc.,  as  before.) 

B., 
Plaintiff's  Attorney. 
(Date.) 
(Affidavit  when  required.     Attach  the  Schedule.) 

JUDGMENT  QUOD  COMPUTET. 

The  following  may  be  used  as  a  form  for  entering  judgment : 
Common  Pleas  of  County. 


^"1( 


I  Term,  191  .     No. 


And  now  on  motion  of  C,  plaintiff's 

attorney,  the  court  enter  judgment  against  defendant  quod  com- 
putet (or  against  defendants  quod  computet)  and  refer  the  case  to 
Esq.  (or  to  &  Esq.), 

to  state  an  account,  sec.  leg. 


FORM  OF  DEMAND  FOR  AN  ISSUE  OF  LAW. 


B.; 


the  Court  of  Common  Pleas,  County. 

March  Term,  1912,  No.  6. 
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DEMAND  OE  defendant  THAT  AN  ISSUE  OF  LAW  MAY  BE  SENT  TO 
THE  COURT  FOR  DECISION. 

To  C.  D.,  Esq.,  the  auditor  in  the  above  case. 

The  demand  of  the  defendant  B.  for  an  issue  of  law  respect- 
fully showeth : 

That  on  the  day  of  ,  191 1,  this  de- 

fendant presented  to  the  auditor  his  account.  That  he  has  claimed 
an  allowance  for  his  just  and  lawful  commissions,  amounting  to 
dollars.  That  the  plaintiff  has  objected  to  the  al- 
lowance of  said  commissions,  and  has  claimed  that  because  (here 
state  the  facts  relied  upon  by  plaintiff)  the  defendant  has  lost  and 
forfeited  all  claim  to  commissions,  which  facts  are  not  disputed ; 
but  defendant  denies  that  upon  said  facts  he  has  forfeited  his 
commissions.  Wherefore,  the  facts  being  undisputed,  the  fol- 
lowing question  of  law  has  arisen,  viz. : 

Whether  upon  the  facts  above  stated  the  defendant  has  or  has 
not  as  matter  of  law  forfeited  his  right  to  charge  his  commis- 
sions. 

The  plaintiff  contending  that,  as  matter  of  law  upon  said  facts, 
the  commissions  have  been  forfeited. 

And  the  defendant  denying  this,  and  contending  that,  as  matter 
of  law  upon  said  facts,  the  commissions  have  not  been  forfeited. 

And  the  defendant  demands  that  this  issue  of  law  be  sent  to 
the  court  for  decision. 

Signature  of  defendant. 
Signature  of  his  counsel. 
(Date.) 

Affidavit  of  defendant  that  the  matters  set  forth  in  above  de- 
mand are  true. 


1} 


FORM  OF  DEMAND  FOR  AN  ISSUE  OF  FACT. 

Court,  Term,  No.,  etc.,  as  above. 


To  C.  D.,  Esq.,  the  auditor  in  the  above  case. 

The  demand  of  the  plaintiff  A.  for  an  issue  of  fact  respect- 
fully showeth: 

That  in  the  settlement  of  the  account  produced  by  the  defend- 
ant before  the  auditor  in  the  above  case,  the  defendant  has 
claimed  that  he  paid  to  plaintiff  the  sum  of  dollars 

on  ,  and  in  support  of  said  allegation,  the  defendant 

has  produced  a  writing  purporting  to  be  a  receipt  from  plaintiff 
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to  defendant  for  said  sum  on  said  date,  and  the  plaintiff  has  de- 
nied that  the  defendant  paid  plaintiff  said  sum  as  above  claimed 
by  defendant,  and  plaintiff  has  further  denied  that  said  writing 
is  plaintiff's  receipt,  and  plaintiff  has  charged  that  said  writing  is 
a  forgery.  And  thereupon  a  question  of  fact  has  arisen,  to  wit, 
whether  said  payment  was  made  and  whether  said  writing  is 
genuine.  And  the  plaintiff  further  shows  that  the  question  thus 
arising  is  important  and  is  nlaterial  to  the  just  determination  of 
the  case  and  to  the  settlement  of  said  account,  and  he  avers  that 
said  payment  was  not  made  and  that  said  so-called  receipt  is  a 
forgery.  Wherefore  the  plaintiff  demands  that  the  following 
issue  of  fact  be  certified  by  the  auditor  to  the  court,  to  wit,  did 
the  defendant  pay  to  the  plaintiff  on  the  sum  of 

dollars,  and  is  said  so-alled  receipt  genuine? 

And  the  plaintiff  demands  that  said  issue  be  tried  by  a  jury. 

Signature  of  plaintiff. 
Signature  of  his  counsel. 

Plaintiff's  affidavit  that  the  facts  above  set  forth  are  true ;  that 
the  question  whether,  etc.,  is  important  and  material;  that  the 
defendant  asserts  that  the  plaintiff  denies  this 

assertion;  that  the  truth  is,  said  payment  was  not  made  as  al- 
leged by  defendant ;  and  that  said  so-called  receipt  is  a  forgery. 


i} 


statement  and  plea  in  feigned  issue. 
Court,  Term,  and  number. 


A  feigned  issue  is  hereby  stated  by  the  above-named  parties 
under  the  order  of  court  made  upon  the  follow- 

ing question: 

Did  B.  on  pay  A.  dollars  and  is  the 

receipt  held  by  B.  for  said  sum  genuine  ? 

B.  affirms  that  he  did  so  pay  and  that  the  receipt  is  genuine. 

A.  denies  this. 

The  affirmative  of  the  issue  is  with  B.  And  the  issue  is  to  be 
tried  with  same  effect  as  if  a  Narr.  in  feigned  issue  had  been  filed 
setting  forth  a  discourse,  wage,  etc.,  and  a  plea  thereto  had  been 
filed  admitting  the  wager,  but  denying  plaintiff's  averments,  all 
in  the  usual  form. 

Signatures  of  parties. 
Signatures  of  counsel. 


CHAPTER  XLVII. 
Of  the  Action  of  Detinue. 

1.  Where  detinue  lies.  6.  Declaration. 

2.  For  what  it  lies.  7.  Pleas. 

3.  Plaintiff's  interest.  8.  Judgment. 
4-  The  injury.  9.  Execution. 
S.  Form  of  the  writ. 

I.    Where  detinue  lies. 

This  action  has  fallen  into  still  greater  disuse  than  account- 
render,  yet  as  occasions  do  still  occur  for  using  it,  the  chapter  is 
retained.  The  action  is  classed,  by  some  writers,  amongst  actions 
ex  delicto;  but  the  majority  rank  it  in  the  division  of  those  ex 
contractu,  as  it  may  be  joined  with  debt,  and  as  it  has  been  gen- 
erally stated  that  detinue  is  not  sustainable  where  the  goods  came 
tortiously  into  the  defendant's  possession;^  and,  finally,  as  the 
history  of  the  remedy  shows  it  to  be  no  other  than  an  action  of 
debt  in  the  detinet.^  Another  characteristic  which  it  possesses  of 
an  action  ex  contractu,  is,  that  where  the  chattel  has  been  deliv- 
ered to  two,  this  action  must  be  brought  against  both.'  This 
action  is  the  only  remedy  by  suit  for  the  recovery  of  a  personal 
chattel,  except  in  those  cases  where  the  party  can  regain  the  pos- 
session by  replevin;  for,  in  the  action  of  trover  for  detaining 
goods,  or  assumpsit  for  not  delivering  them,  damages  only  can  be 
recovered.*    In  detinue,  the  plaintiff  seeks  to  recover  the  goods 

1  Ibid.  But  see  Bernard  v.  Herbert,  3  Cr.  C.  C.  346,  and  Overfield  v. 
Bullitt,  I  Mo.  749,  where  it  is  ruled,  that  detinue  lies,  though  the  posses- 
sion were  obtained  tortiously.  And  see  Mansell  v.  Israel,  3  Bibb  510; 
Owings  V.  Frier,  2  A.  K.  Marsh.  268;  Peirce  v.  Hill,  9  Port.  151. 

2  Reeves'  Hist.   (Finlason's  Ed.)   158,  379. 

3  7  Hen.  IV.  6.  This  question  came  before  the  circuit  court  of  the 
District  of  Columbia,  in  Maynadier  v.  Duff,  4  Cr.  C.  C.  4,  and  it  was 
ruled  by  Cranch,  C.  J.,  on  a  full  review  of  the  authorities,  that  detinue  is 
in  form  an  action  ex  contractu,  and  not  ex  delicto.  It  lies  against  an  in- 
fant. Mills  V.  Graham,  4  Bos.  &  Pul.  140.  Trover  and  detinue  cannot 
be  joined.  Kettle  v.  Bromsall,  Willes  118.  See  Mockford  v.  Taylor,  19 
C.  B.  (N.  S.)  209. 

4  4  Bl.  Com.  146,  152. 
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in  specie,  or  on  failure  thereof,  the  value  (for  it  is  in  the  election 
of  the  defendant  whether  he  will  deliver  the  specific  goods  or  pay 
the  value  thereof),  and  also  damages  for  the  detention."  Detinue 
is  not  within  the  jurisdiction  of  a  justice  of  the  peace,  in  conse- 
quence of  the  form  of  the  judgment,  which  will  be  hereafter  de- 
scribed." 

2.  For  what  it  lies. 

As  the  object  of  this  action  is  the  recovery  of  a  specific  chattel, 
the  goods  for  which  it  is  brought  must  be  distinguishable  from 
other  property,  and  their  identity  ascertained  by  some  certain 
means;  thus,  it  lies  for  a  horse,  a  cow,  or  money  in  a  bag;  but 
for  money  or  corn,  &c.,  not  in  a  bag  or  chest,  or  otherwise  dis- 
tinguishable from  property  of  the  same  description,  detinue  can- 
not be  supported.^  It  lies  upon  a  contract  for  not  delivering  a 
specific  chattel,  in  pursuance  of  a  bailment  or  other  contract;* 
but  as,  to  support  this  action,  the  property  in  some  particular 
chattel  must  be  vested  in  the  plaintiff,  assumpsit,  or  debt  in  the 
detinet,  is  the  only  remedy  for  the  nondelivery  of  corn,  &c.,  sold, 
where  no  specific  corn  is  contracted  for.^  And  it  is  given  by 
statute  for  a  chattel  specifically  bequeathed.^" 

3.  Plaintiff's  interest. 

A  person  who  has  the  absolute  or  general  property  in  goods, 
and  the  right  to  immediate  possession,  may  support  this  action, 
although  he  has  never  had  the  actual  possession;  therefore,  an 
heir  may  maintain  detinue  for  an  heirloom ;  and  if  goods  be  de- 
livered to  A.,  to  be  delivered  to  B.,  the  latter  may  support  this 
action,  the  property  being  vested  in  him  by  the  delivery  to  his 
use.^^  But  if  the  plaintiff  have  not  the  right  to  the  immediate 
possession  of  the  goods,  and  his  interest  be  in  reversion,  he  can- 

5  I  Wheat.  Selw.  N.  P.  492. 

6  Sprenkel  v.  Spots,  Com.  Pleas,  York,  6  Dec,  1825. 

7  I  Chit.  PI.  118,  121.  It  lies  by  the  receiver  against  the  sender  of  a 
letter,  into  whose  hands  it  has  come  as  bailee.  Oliver  v.  Oliver,  11  C.  B. 
(N.  S.)  139. 

8  Ibid.,  F.  N.  B.  138;  North  v.  Great  Northern  Railway  Co.,  6  C.  B. 
(N.  S.)  926.  The  bailment  is  not  traversable.  Clossman  v.  White,  7 
C.  B.  43;  Whitehead  v.  Harrison,  6  Q.  B.  423. 

9  I  Chit.  PI.  122. 

10  Act  24  February,  1834,  §50,  P.  L,.  83,  i  Purd.  §3,  p.  230. 

11  2  Reeves'  Hist.  (Finlason's  Ed.)  380. 
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not  support  detinue,  trespass  or  trover.^^  Prior  possession  is  suf- 
ficient to  sustain  detinue  by  the  prior  possessor  against  any  one 
who  cannot  show  a  superior  right  of  possession.^^  A  person  who 
has  only  a  special  property,  as  a  bailee,  may  also  support  this  action, 
where  he  delivered  the  goods  to  the  defendant,  or  they  were  taken 
out  of  such  bailee's  custody.^*  It  is  said,  that  if  a  person  detain 
the  goods  of  a  woman,  which  came  to  his  hands  before  her  mar- 
riage, the  husband  alone  must  bring  this  action,  because  the  prop- 
erty is  in  him  alone,  at  the  time  action  brought  ;^^  it  has,  however, 
been  decided,  that  the  action  must  be  brought  in  the  names  of 
both.i« 

4.    The  injury. 

The  gist  of  this  action  is  the  wrongful  detainer,  and  not  the 
original  taking;^'  the  mode  which  the  defendant  obtained  posses- 
sion of  the  chattel,  whether  tortiously,  or  by  a  delivery  or  finding, 
being  immaterial  ;^*  detinue,  therefore,  lies  against  any  person  who 
has  the  actual  possession  of  the  chattel,  and  who  acquired  it 
either  by  bailment,  delivery  or  finding.^'  It  cannot  be  supported 
against  a  person  who  never  had  the  possession  of  the  goods ;  as 
against  an  executor,  on  a  bailment  to  the  testator,  unless  the 
goods  came  to  the  possession  of  the  executor;^"  and  if  there  be 
several  executors,  and  one  only  has  the  possession,  the  action 
must  be  brought  against  him  alone  ;^^  nor  does  it  lie  against  a 
bailee,  if,  before  demand,  he  lose  them  by  accident;  though  if 
he  wrongfully  deliver  the  goods  to  another,  he  will  continue 

12  Lund  V.  Lord  North,  4  Doug.  266 ;  Melton  v.  McDonald,  2  Mo.  45 ; 
Gordon  v.  Harper,  7  T.  R.  9. 

13  Maxler  v.  Hawk,  233  Pa.  316. 

14  Boyle  V.  Townes,  9  Leigh  158;  2  Saund.  47,  b,  c,  d. 

15  Bull.  N.  P.  50;  I  Chit.  PI.  124. 

16  Johnson  v.  Pasteur,  2  Hayw.  306 ;  Conf .  Rep.  464 ;  Norf eit  v.  Har- 
ris, Ibid.  517. 

17  3  Bl.  Com.  152;  2  D'Anv.  Abr.  510. 

18  Bernard  v.  Herbert,  3  Cr.  C.  C.  346;  Overfield  v.  Bullitt,  i  Mo. 
749;  Mansell  v.  Israel,  3  Bibb  Sio;  Owings  v.  Frier,  2  A.  K.  Marsh.  268; 
Peirce  v.  Hill,  9  Port.  151. 

19  I  Chit.  PI.  123. 

20  Burton  v.  Brashear,  3  A.  K.  Marsh.  276.  See  Mansell  v.  Israel,  3 
Bibb  Sio;  2  DAnv.  Abr.  511. 

21  Bro.  Abr.  "Detinue,"  pi.  31-    See  Smith  v.  Wiggins,  3  Stew.  221. 
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Iiable.^2  If  goods  be  delivered  to  a  woman,  before  her  marriage, 
and  afterwards  detained,  the  action  must  be  brought  against 
husband  wife;^^  but  if  the  bailment  were  to  the  husband  and 
wife,  after  marriage,  it  is  said,  that  the  husband  must  be  sued 
alone.^* 

5.  Form  of  the  writ. 

The  ancient  form  of  the  writ  in  this  action^'  has  been  abrogated 
by  our  statute,^*  under  which  it  is  only  necessary  that  the  sum- 
mons be  in  the  usual  form,  to  answer  the  plaintiff  "in  a  plea  of 
detinue,"  without  naming  the  articles  detained.  And  as  debt  and 
detinue  may  be  joined,  it  would  seem  to  be  sufficient,  to  issue  a 
writ  in  debt,  and  add  a  count  to  the  declaration  in  detinue;  or 
the  writ  may  command  the  defendant  to  appear  an  answer  the 
plaintiff  "in  a  plea  of  debt  and  detinue." 

6.  Declaration. 

With  respect  to  the  pleadings  in  this  action,  the  declaration 
need  not  state  the  precise  day  of  the  bailment  to,  or  possession 
of  the  defendant,  as  it  is  not  material  further  than  is  necessary 
in  all  cases,  that  it  be  laid  before  the  action  is  brought,  nor  unless 
it  constitute  part  of  the  contract ;  neither  is  the  place  material,  the 
venue  being  transitory.^'  The  declaration  in  this  action  should 
state  with  more  certainty  the  description  of  the  chattels,  than  is 
requisite  in  an  action  of  trover  or  replevin  f^  but  it  is  not  neces- 
sary to  state  the  date  of  a  deed  f^  and  if  the  action  be  brought 
for  several  articles,  the  value  of  each  need  not  be  stated  sepa- 
rately in  the  declaration,  though  the  jury  should  sever  the  value 

22  Ibid.  And  see  Rucker  v.  Hamilton,  3  Dana  36;  Haley  v.  Rowan, 
5  Yerg.  301 ;  Kershaw  v.  Boykin,  i  Brevard  301. 

23  Co.  Litt.  351  b. 

24  2  Bulst.  308. 

25  See  F.  N.  B.  138  b;  Steph.  PI.  16. 

26  Act  13  June,  1836,  P.  L.  572,  i  Purd.  §36,  p.  243. 

27  2  Chit.  PI.  28s  n. 

28  2  Saund.  74,  a,  b.  See  Haynes  v.  Crutchfield,  7  Ala.  189;  Felt  v. 
Williams,  i  Scam.  206. 

29  Cro.  Car.  262.  And  in  detinue  for  a  bill  of  exchange,  it  is  not  nec- 
essary to  state  the  date  or  time  of  payment.  Graham  v.  Gracie,  13  Q.  B. 
548. 
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of  each  by  the  verdict;'"  but  the  value  of  all  may  be  stated  in 
gross,  and  the  latter  form  is  most  usual  :'^  however,  in  Virginia, 
it  has  been  decided,  that  failing  to  lay  a  separate  value,  in  detinue 
for  slaves,  as  to  each  one  demanded,  is  fatal  on  demurrer,  but  is 
cured  by  a  verdict  severing  the  values.'^  In  the  case  of  a  special 
bailment,  it  is  proper  to  declare,  at  least  in  one  count,  on  the  bail- 
ment, and  to  lay  a  special  request  by  the  plaintiff  of  the  things  he 
sues  for  f^  in  other  cases,  it  is  sufficient  to  declare  upon  the  sup- 
posed finding,  which  is  not  traversable.'*  It  has  been  decided  in 
the  court  of  appeals  of  Kentucky,  that  the  declaration  ought  to 
state  the  time  of  the  finding  and  detention,  but  the  defect  is 
cured  by  the  statute  of  jeofails.  It  is  advisable,  sometimes,  to 
join  a  count  in  this  action  with  a  count  in  debt,  as  may  be  done  f^ 
thus,  when  a  defendant  has  in  his  possession  personal  property, 
formerly  of  the  plaintiff,  and  it  be  doubtful  whether  a  contract  by 
the  defendant  for  the  purchase  thereof  can  be  proved,  it  is  pru- 
dent to  insert  a  count  in  debt  for  goods  sold,  and  another  count 
in  detinue  for  the  goods  themselves,  in  order  that  the  plaintiff 
may  recover  on  one  ground  or  the  other,  and  many  other  cases 
may  occur,  in  which  this  joinder  of  action  may  be  advisable. '° 

7.    Pleas. 

The  general  issue  in  this  action  is  non  detinet,  the  evidence 
under  which  will  be  stated,  after  we  have  considered  the  plain- 
tiff's evidence.  The  leading  points  of  evidence  to  be  established  by 
the  plaintiff  are — i.  A  property  in  himself  in  the  things  for 
which  the  action  is  brought;  an  absolute  property,  as  we  have 
seen,  is  not  indispensable;  a  special  property  will  enable  him  to 
sustain  this  action.;  neither  need  he  prove  that  he  once  had  actual 


30  Chit.  PI.  121.  See  the  form  of  a  declaration  in  detinue,  4  Bos.  & 
Pul.  140.  In  replevin  in  the  detinuit,  it  is  not  necessary  to  state  the  value 
of  the  goods.    Britton  v.  Morss,  6  Blackf.  469. 

31  See  2  Chit.  PI.  285. 

32  Holliday  v.  Littlepage,  2  Munf .  539. 

33  A  previous  demand  is  no  otherwise  necessary  than  to  enable  the 
plaintiff  to  recover  damages  for  the  detention  before  suit  brought.  Gentry 
v.  McKehen,  S  Dana  34;  Carraway  v.  McNiece,  Walker  538;  Vaughn  v. 
Wood,  S  Ala.  304.    See  Kettle  v.  Bromsall,  Willes  118. 

34  I  Chit.  PI.  121. 

35  2  Ibid.  286. 

36  Ibid.,  n. 
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possession  of  the  chattels.^'  2.  He  must  prove  the  defendant  to 
have  been  in  possession,  before  the  issuing  of  the  writ,'*  in  other 
words,  his  detainer ;  which  will  be  sufficient,  unless  the  defendant 
has  been  legally  dispossessed;  and  this  it  is  for  him  to  show.'' 
Proof  of  a  demand  on  the  part  of  the  plaintiff,  previously  to  the 
action,  is  not  necessary;*"  but  in  the  last  authority  cited,  it  is 
held,  that  where  no  other  demand  than  the  writ  is  shown,  the 
plaintiff  on  the  issue  of  detinet  vel  non,  can  only  recover  damages 
from  the  commencement  of  the  action.  The  manner  in  which  the 
goods  came  into  the  possession  of  the  defendant  is  a  matter  which, 
though  usually  stated  in  the  declaration,  the  plaintiff  is  neither 
obliged  to  prove  accordingly,  nor  is  the  defendant  allowed  to 
answer  the  action  by  showing  a  different  manner.*^  So,  where 
the  plaintiff  declared  that  the  goods  came  to  the  hands  of  the 
defendant  by  finding,  and  his  evidence  was,  that  he  had  delivered 
the  goods  to  the  defendant,  an  infant,  for  a  special  purpose,  and 
the  defendant  refused  to  redeliver  them;  it  was  held,  that  the 
evidence  supported  the  declaration.*^  The  plaintiff  must  prove 
the  detainer  of  the  goods  precisely  as  laid  in  the  declaration; 
hence,  in  detinue  for  a  bond  for  lool.  upon  bailment,  if  the  de- 
fendant plead  that  he  did  not  receive  a  bond  for  such  sum,  and 
it  be  found  that  he  received  a  bond  for  a  greater  sum,  there  must 
be  a  verdict  for  the  defendant ;  because  the  bond  is  not  the  same 
as  that  which  the  plaintiff  demands.*' 

The  general  issue  in  this  action  alleges  that  the  defendant 
"does  not  detain  the  said  goods  in  the  said  declaration  specified," 
&c.  This  will  apply  either  to  a  case  where  the  defendant  means 
to  deny  that  he  detains  the  goods  mentioned,  or  to  a  case  where 
he  means  to  deny  that  the  goods  so  detained  are  the  property  of 
the  plaintiff ;  for,  if  they  are  not  the  plaintiff's  property,  then  it  is 
true,  that  the  defendant  does  not  detain  the  goods  specified  in  the 
declaration ;  the  only  goods  there  specified  being  described  as  the 


37  Tunstall  v.  McClelland,  i  Bibb  186. 

38  Burton  v.  Brashear,  3  A.  K.  Marsh.  276. 

39  Burnley  v.  Lambert,  i  Wash.  308. 

40  Cole  V.  Cole,  4  Bibb  340.     Anon.,  2  Hayw.  136;  Tunstall  v.  Mc- 
Clelland, I  Bibb  186. 

41  I  Wheat.  Selw.  N.  P.  494. 

42  Mills  V.  Graham,  4  Bos.  &  Pul.  140. 

43  I  Wheat.  Selw.  N.  P.  494. 
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goods  of  the  plaintiif.**  So,  it  will  apply  to  the  case  of  a  gift 
from  the  plaintiff;  for  evidence  of  this  proves  that  he  does  not 
detain  the  plaintiff's  goods;*"  so,  where  the  plaintiff's  title  de- 
pends upon  a  deed  executed  to  defraud  creditors,  the  defendant 
may  show  it,  under  this  general  issue.*®  But,  upon  this  issue,  the 
defendant  cannot  give  in  evidence  that  the  plaintiff,  who,  as  ad- 
ministrator, has  declared  on  the  possession  of  the  intestate,  is 
not  the  rightful  administrator — it  ought  to  be  pleaded ;"  nor,  that 
the  goods  were  pawned  to  him  for  money  which  has  not  been 
paid,  for  such  matter  ought  to  be  pleaded  specially.*^ 

8.    Judgment. 

The  jury  must  find  the  value  of  every  particular  thing  de- 
manded, for  the  judgment  is  to  require  the  thing  itself,  or  the- 
value  of  it,  and  if  they  find  damages  and  costs,  and  no  value,  the 
defect  cannot,  it  is  said,  be  supplied  by  a  writ  of  inquiry  ;*^  it  has, 
however,  been  decided  in  North  Carolina,  that  a  writ  of  inquiry 
may  be  awarded  to  assess  the  value ;  and  they,  therefore,  refused 
a  new  tral,  where  the  value  had  not  been  found  by  the  jury.'" 
But  they  may  find  the  aggregate  value  of  that  which  consists  of 
a  number  of  particulars,  as  a  flock  of  sheep,  Scc."^  We  have  be- 
fore seen,  that  it  is  usual  to  state  the  value  of  the  articles  in  gross 
in  the  declaration,  though  the  jury  must  sever  ;"^  where  they  find 
a  joint  value,  it  will  be  error ;'''  but  in  this  case,  it  is  said  that  a 
writ  of  inquiry  may  be  awarded  to  ascertain  their  respective 
values.'*  Besides  the  value,  the  jury  may  find  damages  for  the 
detention ;  so,  where  the  article  detained  has  been  restored  before 

44  But  see  Steph.  PI.  159,  where  it  is  said,  that  under  this  form  of 
plea,  the  defendant  cannot  deny  that  the  goods  were  the  plaintiflf's  prop- 
erty. 

45  I  Wheat.  Selw.  N.  P.  494- 

46  Stratton  v.  Minnis,  2  Munf.  329.  And  see  Elam  v.  Bass,  4  Ibid. 
301. 

47  Henderson  v.  Clark,  4  Bibb  391. 

48  Bull.  N.  P.  SI. 

49  Ibid.,  ID  Co.  119;  Isack  v.  Clarke,  I  Rol.  128. 

50  2  Murph.  523. 

51  Ibid. 

52  Carraway  v.  Niece,  Walker  538;  Haynes  v.  Crutchfield,  7  Ala.  189; 
Baker  v.  Beasly,  4  Yerg.  570;  Mulken  v.  Greer,  5  Mo.  489;  Thomas  v. 
Tanner,  6  Monr.  52. 

53  Isack  V.  Clarke,  i  Rol.  128;  2  Call  313. 

54  Buckner  v.  Haggin,  3  Monr.  S9. 
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judgment,  they  may  award  damages  for  the  detention.^'  The 
judgment  in  this  action,  when  drawn  in  form  is,  that  the  plaintiff 
do  recover  the  goods  in  question,  or  the  value  thereof,  if  the 
plaintiff  cannot  have  the  goods,  and  his  damages — that  is,  dam- 
ages for  the  detention,  and  his  full  costs  of  suit.^° 

g.    Execution. 

The  execution  pursues  the  judgment,  and  authorizes  the  sheriff 
to  seize  the  articles  or  things  detained,  and  in  default  of  them, 
to  levy  for  the  value,  damages  and  costs,  if  a  writ  of  fieri  facias ; 
if  a  writ  of  capias  ad  satisfaciendum,  the  articles  or  the  person.^' 
It  has  been  decided  in  Kentucky,  that  this  action  cannot  be  main- 
tained on  a  judgment  in  a  former  action  of  detinue  for  the  same 
-property,  and  in  Virginia,  it  has  been  questioned  whether  any  ac- 
tion other  than  a  scire  facias,  can  be  maintained  on  a  judgment  in 
detinue.^^  After  a  judgment  in  this  action,  a  new  action  of  de- 
tinue between  the  same  parties  for  the  same  thing,  in  which  the 
former  judgment  is  not  declared  on,  but  is  only  relied  on  as  evi- 
dence of  title,  and  not  as  fixing  the  value  and  damages,  cannot  be 
maintained.^® 

FORM  OP  PRECIPE  FOR  SUMMONS. 

A.B. 


:.D.     J 


CD. 

Sir: 

Issue  summons  in  detinue  returnable  sec.  leg. 

55  Merrit  v.  Merritt,  Mart.   (N.  C.)   i8;  Crossfield  v.  Such,  8  Exch. 

159- 

56  I  Wheat.  Selw.  N.  P.  494.  It  has  been  ruled,  that  in  detinue  for  a 
slave,  the  death  of  the  slave,  pending  the  action,  will  not  prevent  a  re- 
covery for  the  value.  White  v.  Ross,  5  Stew.  §t  Port,  123.  But  the  propo- 
sition, thus  broadly  stated,  would  seem  to  be  opposed  to  the  legal  maxim 
res  perit  domino.  The  true  doctrine  appears  to  be,  that  the  value  is  not 
recoverable,  under  such  circumstances,  unless  the  death  happen  because  of 
ill-treatment,  or  culpable  neglect,  or  after  a  disposition  of  the  slave  by 
the  defendant.  Bethea  v.  McLennon,  i  Iredell  523.  The  death  of  the 
slave,  however,  pendente  lite,  does  not  abate  the  suit;  the  owner  may  still 
go  for  damages  for  the  detention.  Carrell  v.  Early,  4  Bibb  270.  But  to 
give  the  defendant  the  benefit  of  such  defense,  the  death  of  the  slave 
must  be  pleaded  puis  darrein  continuance.    Austin  v.  Jones,  Gilmer  341. 

57  See  MoUoy  v.  McDaniel,  i  Overt.  222. 

58  Foster  v.  Smoot,  l  A.  K.  Marsh.  394. 

59  Withers  v.  Withers,  6  Munf.  10. 
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E.  F., 
Plaintiff's  Attorney. 
(Date.) 
To  Prothonotary  of  Court  of  Common  Pleas, 
No.      ,  Philadelphia  County. 

UPON  A  BAILMENT  TO  BE  DELIVERED  ON  REQUEST. 

A.B. 


■:} 


V, 

C 

In  the  Court  of  Common  Pleas,  No.  ,  of  Philadel- 
phia County,  Term,  ,  No. 
Philadelphia  County,  ss.  C.  D.,  late  of  the  county  aforesaid, 
yeoman,  was  summoned  to  answer  A.  B.,  plaintiff,  of  a  plea  in 
detinue,  and  thereupon  the  said  A.  B.,  by  E.  F.  his  attorney,  com- 
plains :  For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on 
the  day  of  ,  A.  D.  18     ,  at  the  county 

aforesaid,  delivered  to  the  said  defendant  certain  goods  and  chat- 
tels (or  deeds  and  writings),  to  wit  (here  describe  them  in  ac- 
cordance with  above  directions),  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  dollars  of  lawful 

money,  to  be  redelivered  by  the  said  defendant  to  the  said  plain- 
tiff, when  he,  the  said  defendant,  should  be  thereunto  afterward 
requested,  yet  the  said  defendant,  though  he  was  afterward,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  re- 
quested by  the  said  plaintiff  so  to  do,  hath  not  as  yet  delivered  the 
said  goods  and  chattels  (or  deeds  and  writings)  or  any  of  them, 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  so  to  do, 
and  still  unjustly  detains  the  same  from  the  said  plaintiff,  to  wit, 
at  the  county  aforesaid,  to  the  damage  of  the  said  plaintiff 
dollars.    And  therefore  he  brings  suit. 

E.F., 
Plaintiff's  Attorney. 
(Date.) 
FORM  OF  GENERAL  ISSUE  PLEA. 
A.B.  1 

V.       >  C.  P.  No.  I.    June  Term,  1914.    No.     . 
CD.  J 
And  the  said  defendant,  by  G.  H.,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.,  and  saith  that  he  doth 
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not  detain  the  said  goods  and  chattels  (or  deeds  and  papers)  in 
the  said  declaration  specified,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against 
fiim,  and  of  this  the  said  defendant  puts  himself  upon  the  coun- 
try, etc. 

This  is  briefly  pleaded  "non  detinet." 


a  .  .> 


CHAPTER  XLVIII. 
Dower. 

I.  When     widow     is     entitled    to      i6.  Pleas  in  confession  and  avoid- 


dower. 

2.  Statutory  dower. 

3.  Who  entitled  to  dower. 

4.  How  dower  is  barred. 

5.  Testamentary  provisions. 

6.  Assignment  of  dower. 

7.  Action  of  dower. 

8.  Praecipe  and  writ  of  dower. 

9.  Parties  and  appearance. 

10.  Declaration  or  count. 

11.  View. 

12.  Pleas  in  abatement. 

13.  Nontenure. 

14.  Pleas  in  bar. 

15.  Notice  of  special  matter. 


ance. 

17.  Tout  temps  prist. 

18.  Partition  between  the  heirs,  not 

pleadable. 

19.  Double  pleading. 

20.  Evidence. 

21.  Judgment  by  default. 

22.  Writ  of  seisin  and  inquiry. 

23.  Damages. 

24.  Verdict. 

25.  Habere  facias. 

26.  Assignment      by      metes      and 

bounds. 

27.  Subsequent  proceedings. 


I.    When  widow  is  entitled  to  dower. 

By  the  common  law,  a  Widow  is  entitled  to  dower,  that  is,  an 
estate  for  life,  to  be  assigned  to  her  in  severalty,  in  one-third 
part  of  all  the  lands  and  tenements  of  which  her  husband  was, 
at  any  time  during  coverture,  seised  of  such  an  estate  of  inherit- 
ance, as  that  the  same  might  have  descended  to  any  issue,  which 
she  might  have  had;  provided  she  were  above  nine  years  old  at 
the  death  of  her  husband  f  for,  if  her  issue  could  not  inherit,  the 
wife  is  not  entitled  to  dower.  And  the  husband  must  have  been 
seised,  in  fact  or  in  law,  of  the  freehold,  as  well  as  of  the  estate 
of  inheritance,  during  the  coverture  f  therefore,  dower  cannot  be 
demanded  of  an  estate,  the  remainder  in  fee  of  which  was  vested 
in  the  husband,  subject  to  a  life  estate  jn  a  third  person,  which 
remainder  the  husband  had  aliened  during  the  coverture.^     At 


1  Litt.  §§26,  53.  A  widow  is  not  entitled  to  dower  in  an  estate  pur 
autre  vie.    Gillis  v.  Brown,  5  Cow.  388. 

2  Grey  v.  McCune,  23  Pa.  447;  Pritts  v.  Ritchey,  29  Pa.  71. 

3  Shoemaker  v.  Walker,  2  S.  &  R.  SS4.  The  widow  of  a  tenant  in  fee, 
whose  estate  is  determined  by  his  death,  without  issue,  is  entitled  to  dower 
in  the  land.    Evans  v.  Evans,  g  Pa.  igo,  i  Phila.  113;  Lovett  v.  Ivovett, 
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common  law,  the  wife  of  a  joint  tenant  in  fee  is  not  entitled  to 
dower,  because  the  estate,  upon  his  death  does  not  descend  to  the 
heir,  but  survives  ;*  but  by  a  statute  of  this  state  enacted  in  the 
year  1812,  joint  tenancy  is  abolished,  and  this  kind  of  estate  is  by 
it  expressly  subjected  to  dower. 

A  widow  is  entitled  to  dower,  although  her  husband  has  only 
a  seisin  in  law ;  as,  where  he  dies  before  entry,  still  his  wife  shall 
be  endowed;  and  the  reason  assigned  is,  because  it  is  not  in  the 
wife's  power  to  reduce  the  husband's  estate  into  his  actual  seisin, 
as  he  may  do  his  wife's,  and  therefore,  it  is  held,  that  he  shall 
not  be  tenant  by  the  curtesy,  unless  there  has  been  an  actual 
seisin  in  him  or  his  wife.*  And  it  is  not  necessary  that  the  hus- 
band die  seised;  if  he  alien  the  land,  it  is  subject  to  her  dower, 
for  her  title  is  consummate  by  the  marriage,  and  overreaches  the 
alienation."  So,  a  widow  may  be  endowed  of  an  equity  of  re- 
demption;' and  of  a  trust  estate;^  she  is  also  here  dowable  of 
lands  held  by  settlement  and  improvement;*  and  she  may  claim 
her  dower  out  of  real  estate  recovered  from  the  husband  under  a 
fraudulent  mortgage  or  judgment.^" 

2.    Statutory  dower. 

In  this  state,  it  is  provided  by  statute,^^  that  where  an  intestate 
shall  leave  a  widow  and  issue,  the  widow  shall  be  entitled  to  one- 
third  part  of  the  real  estate,  for  the  term  of  her  life;  and  that 
where  such  intestate  shall  leave  a  widow  and  collateral  heirs,  or 
other  kindred,  but  no  issue,  the  widow  shall  be  entitled  to  one- 
half  part  of  the  real  estate,  including  the  mansion  house  and 
buildings  appurtenant  thereto,  for  the  term  of  her  life ;  the  shares 
of  the  estate  so  allotted  to  the  widow  to  be  in  lieu  and  full  satis- 
faction of  her  dower  at  common  law.    This  statutory  dower  of 

ID  Pa.  537.  And  see  Smith's  Appeal,  23  Pa.  9;  Durando  v.  Durando,  23 
N.  Y.  331. 

4  Co.  Litt.  31  b. 

5  Ibid.,  31  a.    See  Junk  v.  Canon,  34  Pa.  286. 

6  Ibid.,  32  a;  Reel  v.  Elder,  62  Pa.  308. 

7  Reed  v.  Morrison,  12  S.  &  R.  18;  Dubs  v.  Dubs,  31  Pa.  149. 

8  Shoemaker  v.  Walker,  2  S.  &  R.  554;  Jones  v.  Patterson,  12  Pa.  149. 

9  Kelly  V.  Mahan,  2  Yeates  515.  A  widow  is  not  dowable  of  an  un- 
opened mine,  though  worked  from  an  adjoining  tract,  after  her  husband's 
death,  by  license  of  the  heirs.    Buckley  v.  Collins,  8  Luz.  L,.  Reg.  77. 

10  Killinger  v.  Reidenhauer,  6  S.  &  R.  S31.  And  see  Stat.  13  Edw.  I., 
St.  1,  c.  3.    Rob.  Dig.  152. 
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a  widow  in  her  husband's  estate,  has  finally  been  settled  to  be  an 
interest  in  the  land,  and  not  merely  a  lien  thereon.^^  The  statute 
is  confined  in  its  operation  to  lands  of  which  the  husband  was 
owner  at  the  time  of  his  decease  ;^^  and  does  not  extend  to  such 
as  he  has  aliened  in  his  lifetime.^*  Where  the  husband  dies 
seised,  the  widow  cannot  maintain  dower  at  common  law;  the 
remedy  is  exclusively  in  the  orphans'  court  ;^^  and  the  act  of  1869 
confers  jurisdiction  upon  that  court,  where  a  widow  elects  not  to 
take  a  bequest  or  devise  given  to  her  by  her  husband's  will,  in  lieu 
of  dower.^^  The  common  law  action  of  dower,  therefore,  ap- 
pears to  be  restricted  to  cases  in  which  the  husband  has  aliened 
in  his  lifetime,"  and  where  he  does  not  die  sole  seised. ^^  A 
widow's  dower  charged  on  land  is  an  estate  in  land  during  her 
lifetime,  but  on  her  death  is  changed  into  a  lien,  which  is  dis- 
charged by  the  sheriff's  sale.^^ 

3.    Who  entitled  to  dower. 

It  has  been  decided,  that  an  alien  feme,  by  marriage  with  a 
citizen,  does  not  become  dowable  of  her  husba!nd's  lands  ;^°  and 
it  was  decided  in  this  state,  that  an  alien  husband  acquires  no 
title  in  his  wife's  estate  of  inheritance,  as  tenant  by  the  curtesy 
initiate.^^    But  Mr.  Hargrave  says,  that  though  anciently  a  woman 

11  Act  8  April,  1833,  §§i,  IS,  P.  L.  315,  I  Purd.  §i,  p.  1274. 

12  Schall's  Appeal,  40  Pa.  170;  Gourley  v.  Kinley,  66  Pa.  270;  Diefen- 
derfer  v.  Eshleman,  113  Pa.  305;  Kunselman  v.  Stine,  183  Pa.  i  and  192 
Pa.  462.  See  Engard  v.  Engard,  190  Pa.  X14;  Forney  v.  Betting,  14  Dist. 
725;  Shertrompf  v.  Herr,  13  Lane.  L.  Rev.  367. 

13  Riddlesberger  v.  Mintzer,  7  W.  141 ;  Leinaweaver  v.  Stoever,  i  W. 
&  S.  160. 

14  Borland  v.  Nichols,  12  Pa.  42. 

15  Thomas  v.  Simpson,  3  Pa.  60;  Taylor  v.  Birmingham,  29  Pa.  306; 
Gourley  v.  Kinley,  66  Pa.  270. 

16  Act  20  April,  1869,  P.  L.  77,  i  Purd.  §12,  p.  1278.  Such  jurisdiction 
is  exclusive.  Robins'  Appeal,  I  W.  N.  C.  238;  Ibid.,  143.  This  act 
was  passed  to  remedy  the  decision  in  Schaffer  v.  Schaffer,  50  Pa.  394, 
and  Bradford  v.  Kent,  43  Pa.  474-    See  Lippincott's  Estate,  7  Phila.  504. 

17  Evans  V.  Evans,  29  Pa.  277. 

18  Brown  v.  Adams,  2  Wh.  188;  Evans  v.  Evans,  i  Phila.  113.  In  the 
latter  case,  the  courts  have  jurisdiction  in  equity,  under  the  act  17  March, 
1845,  §3,  P.  t.  160,  I  Purd.  §7,  p.  1278. 

19  Commonwealth  v.  Snyder,  i  Del.  404;  Grove's  Appeal,  103  Pa.  562. 

20  Shanks  v.  Dupont,  3  Pet.  246 ;  Kelly  v.  Harrison,  2  Johns.  Cas.  29 ; 
Co.  Litt.  31  b;  4  Kent  Com.  36. 

21  Reese  v.  Waters,  4  W.  &  S.  I4S- 
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alien  was  not  dowable,  yet,  by  special  act  of  parliament  (not 
printed ),^^  all  women  aliens,  who  from  thenceforth  (desores  au 
avant)  should  be  married  to  Englishmen,  by  license  of  the  king, 
are  enabled  to  demand  their  dower,  after  the  death  of  their  hus- 
bands, to  whom  they  should  in  time  to  come  be  married,  in  the 
same  manner  as  Englishwomen.^^  But  this  act  did  not  extend  to 
those  married  before;  and  therefore,  in  Rot.  Pari.,  9  Hen.  V., 
c.  9,  there  is  a  special  act  of  parliament  to  enable  Beatrice,  count- 
ess of  Arundel,  born  in  Portugal,  to  demand  her  dower. ^* 

4.    How  dower  is  barred. 

The  wife's  dower  is  barred  by  a  conveyance  executed  by  hus- 
band and  wife,  and  acknowledged  in  the  form  prescribed  by  the 
act  of  1770;  but  a  conveyance  by  them,  not  so  acknowledged, 
will  not  bar  the  wife's  right  of  dower.^"^  Dower  is  barred  by  a 
sheriff's  sale  of  the  lands,  under  a  levar  facias  upon  a  mortgage, 
executed  by  the  husband  alone,  after  marriage  ;^°  and  when  a 
marriage  takes  place,  intermediate  between  a  sheriff's  sale,  and 
the  execution  of  the  deed,  the  wife's  dower  is  barred  by  the 
deed.^'  So,  dower  is  barred  by  a  judicial  sale  for  the  payment 
of  debts  ;^*  and  so  also,  a  sheriff's  sale  of  the  estate  of  tenant-in- 
tail,  bars  the  wife's  right  of  dower.^*    An  assignment,  by  an  in-  ' 

22  Rot.  Pari.,  8  Hen.  V.,  c.  15.  By  stat.  7  &  8  Vict.,  c.  66,  foreign 
women  married  to  British  subjects,  become  thereby  naturalized.  And  the 
revised  statutes  of  the  United  States,  §1994,  provide,  that  any  woman, 
married  to  a  citizen  of  the  United  States,  who  might  herself  be  lawfully 
naturalized,  shall  be  deemed  a  citizen.  See  Burton  v.  Burton,  i  Keyes 
359,  as  to  the  effect  of  this  section  upon  the  right  of  dower,  in  the  state 
of  New  York. 

23  Co.  Litt.  31  b,  9. 

24  Hall.  MSS.    See  i  Ro.  Abr.  675. 

25  Kirk  V.  Dean,  2  Binn.  341;  Thompson  v.  Morrow,  5  S.  &  R.  289; 
Barnet  v.  Barnet,  15  S.  &  R.  72. 

26  Scott  V.  Croasdale,  2  Dall.  127;  i  Yeates  75.  Where  the  hus- 
band conveys  by  absolute  deed,  to  which  the  wife  is  not  a  party,  but  the 
grantee  gives  a  defeasance,  which  renders  it  a  mortgage  only,  the  widow's 
right  of  dower  is  barred,  by  a  sale  thereof  under  a  judgment  obtained 
against  the  husband  in  his  lifetime.  Directors  of  the  Poor  v.  Royer,  43 
Pa.  146. 

27  Elliott  V.  Pearsall,  4  Clark  161. 

28  Mitchell  V.  Mitchell,  8  Pa.  126;  Blair  Co.  Poor  Directors  v.  Royer, 
43  Pa.  146;  Thomas  v.  Harris,  43  Pa.  431;  Kea's  Estate,  9  Dist.  269; 
Stewart  v.  Wagner,  46  Pitts.  L.  J.  359. 

29  Elliott  V.  Pearsall,  4  Clark  157.    See  Sharp  v.  Pettit,  i  Yeates  389. 
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solvent  husband,  in  trust  for  creditors,  is  not  a  bar  to  his  wife's 
dower;'"  nor  is  the  husband's  assignment  to  trustees,  under  pro- 
ceedings in  insolvency  f^  nor  an  assignment  in  bankruptcy.'^ 
The  execution  of  a  decedent's  contract  for  the  sale  of  real  estate, 
by  his  administrator,  in  pursance  of  an  order  of  court  does  not 
divest  the  widow's  right  of  dower.''  Dower  is  barred  by  a  deed 
of  separation,  making  provision  for  the  wife,  if  it  so  provide  ;'* 
otherwise,  of  an  agreement  to  live  separate,  not  under  seal,  nor 
separately  acknowledged  f^  so,  a  marriage  contract,  subsequently 
cancelled  by  the  parties,  will  not  bar  the  widow's  right  of  dower.'" 
And  if  a  husband  desert  his  wife,  her' subsequent  adultery  will 
not  bar  her  right  of  dower;"  so,  it  has  been  decided,  that  the 
fact  that  a  wife  refused  to  cross  the  sea  with  her  husband,  and 
after  his  desertion,  committed  adultery,  will  not  bar  her  right  of 
dower.'* 

Dower  is  barred  by  a  judicial  sale,  indeed  a  mortgage  given  by 
the  husband  alone  after  the  desertion  of  his  wife  and  family, 
notwithstanding  the  act  of  1855'^  relating  to  the  privileges  of  a 
feme  sole  trader,  as  this  relates  only  to  her  property.*"  As  the 
widow's  estate  is  not  a  lien,  the  rent,  or  interest  in  the  nature  of 
rent  which  has  not  become  due  before  a  judicial  sale  of  the  land 
charges,  remains  a  part  of  her  estate."  And  if  a  judgment  is 
confessed  to  secure  a  dower  interest  and  the  land  is  afterward 
sold  under  a  venditioni  exponas  with  notice  of  the  dower  interest, 

30  Keller  v.  Michael,  2  Yeates  300;  Helfrick  v.  Obermyer,  15  Pa.  113; 
Blackmail's  Estate,  6  Phila.  160. 

31  Eberle  v.  Fisher,  13  Pa.  526. 

32  Ex  parte  Angier,  19  Am.  L.  Reg.  190;  Ex  parte  Hester,  5  Bank. 
Reg.  285;  Ex  parte  Bartenbach,  11  Bank.  Reg.  61;  Lazear  v.  Porter,  6 
W.  N.  C.  321.    And  see  Worcester  v.  Clark,  2  Grant  84. 

33  Riddlesberger  v.  Mintzer,  7  W.  141 ;  Covert  v.  Hertzog,  4  Pa.  145. 
See  Thomas  v.  Harris,  43  Pa.  231. 

34  Hitner's  Appeal,  54  Pa.  no. 

35  Walsh  V.  Kelly,  34  Pa.  84.  See  Dilinger's  Appeal,  35  Pa.  357; 
Guidet  v.  Brown,  3  Ab.  N.  C.  295. 

36  Gangwere's  Estate,  14  Pa.  417.    And  see  Pierce  v.  Pierce,  71  N.  Y. 

154. 

37  Reel  V.  Elder,  67  Pa.  308. 

38  Heslop  v.  Heslop,  82  Pa.  537.  And  see  Rawlin  v.  Buttel,  i  Houst. 
224. 

39  Act  May  4,  P.  L.  430,  2  Purd.  §5,  p.  1663. 

40  Duquesne  Sav.  Bank's  Appeal,  96  Pa.  298. 

41  Luther  v.  Wagner,  107  Pa.  343. 
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the  lien  is  not  divested  by  the  sale.*^  And  if  a  judgment  is  con- 
fessed by  a  husband  and  the  land  is  sold  in  order  to  deprive  her 
of  her  dower,  the  court  will  set  aside  the  proceedings.*^ 

A  wife  who  enters  into  an  agreement  of  separation  and  ac- 
cepts a  valuable  consideration  in  release  of  her  dower,  is  barred 
from  claiming  any  share  of  the  estate  under  the  intestate  laws.** 
And  a  post-nuptial  agreement  reasonable  in  its  terms  entered  into 
with  knowledge  of  the  facts  and  for-  adequate  consideration 
whereby  a  wife  releases  her  dower  is  binding  upon  her.*'  But 
an  ante-nuptial  agreement  made  on  the  day  of  her  marriage  by  a 
wife  who  could  not  read  or  write  and  was  misinformed  of  its 
effect,  will  not  bar  her  right  to  dower.*°  And  a  deed  of  separa- 
tion for  a  good  consideration  on  terms  advantageous  to  the  wife 
and  carried  out  in  good  faith  will  bar  her  dower.*' 

A  purchaser  of  a  mortgage  from  an  assignee  in  bankruptcy 
who  also  buys  the  land  at  a  sale  under  the  mortgage  acquires  a 
title  divested  of  the  dower  interest  therein  of  the  wife's  assignor.** 
But  voluntary  proceedings  in  bankruptcy  do  not  divest  the 
dower  of  a  wife  in  real  estate  owned  by  her  husband  and  sold 
by  his  assignee.  The  wife  does  indeed  lose  her  statutory  interest 
therein,  but  her  dOwer  at  common  law  is  still  preserved.*''  And 
when  land  charged  by  partition  proceedings  with  dower  is  taken 
by  a  municipality  for  a  street,  without  notice  to  the  widow,  her 
estate  is  not  divested.''''  Her  dower  is  also  a  charge  on  land  in 
possession  of  a  purchaser  at  a  sale  in  partition  and  his  heirs, 
which  cannot  be  discharged  by  an  adjudication  of  the  orphans' 
court.'^  But  if  she  acquiesces  in  a  sale  under  her  husband's  will 
and  claims  the  proceeds,  she  thereby  relinquishes  her  dower  in 
the  property.'^  Likewise  her  receipt  for  arrears  of  dower  speci- 
fying the  years  extinguishes  her  title  to  dower  for  those  years  in 

42  lospon  V.  Sipe,  116  Pa.  588. 

43  Hennig  v.  Mann,  18  C.  C.  177. 

44  Dilinger's  Appeal,  35  Pa.  357;  Scott's  Estate,  147  Pa. . 

45  Fennell's  Estate,  207  Pa.  309. 

46  Shea's  Appeal,  121  Pa.  302. 

47  Kaiser's  Estate,  199  Pa.  269. 

48  Bryar's  Appeal,  iii  Pa.  71. 

49  Gannon  v.  Widman,  3  Dist.  835. 

50  York  Borough  v.  Welsh,  117  Pa.  174. 

51  Diefenderfer  v.  Eshleman,  113  Pa.  305;  Dexter's  Appeal,  81  Pa. 
403 ;  Kartstein  v.  Bauer,  4  Penny.  366. 

52  Cunningham's  Estate,  137  Pa.  621. 
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the  distribution. of  the  fund  arising  from  the  sale  of  the  land  on 
which  the  dower  is  charged.^' 

5.    Testamentary  provisions. 

It  is  provided  by  our  statute  of  wills,'*  that  a  devise  or  bequest, 
by  a  husband  to  his  wife,  of  any  portion  of  his  estate  or  prop- 
erty, shall  be  deemed  and  taken  to  be  in  lieu  and  bar  of  her 
dower  in  the  estate  of  such  testator,  in  like  manner  as  if  it  was 
so  expressed  in  the  will,  unless  the  testator  shall  in  his  will  de- 
clare otherwise.  The  widow,  however,  may,  instead  of  such 
testamentary  provision,  elect  to  take  her  statutory  dower,^'  and 
her  share  of  the  personalty  under  the  intestate  laws.'"  A  widow's 
acceptance  of  a  devise,  does  not  bar  her  right  of  dower  in  lands 
which  her  husband  has  aliened  in  his  lifetime,  with  general  war- 
ranty, by  a  deed  in  which  she  did  not  join.''  After  the  expira- 
tion of  a  year  from  the  death  of  the  testator,  the  widow  may  be 
cited  to  appear  in  the  orphans'  court,  within  one  month  there- 
after, either  to  accept  such  devise  or  bequest  in  lieu  of  dower, 
or  to  waive  the  same  and  take  her  dower;  of  which  election  a 
record  is  to  be  made,  which  shall  be  conclusive  on  all  parties; 
if  the  widow  neglect  to  appear  to  the  citation,  it  is  to  be  deemed 
an  acceptance  of  the  testamentary  provision  in  lieu  of  dower.'* 
The  act  gives  the  widow  twelve  months  to  make  her  election,  and 
before  the  expiration  of  that  period,  she  cannot  be  called  upon 
to  do  so;'^  and  to  enable  her  to  do  so,  understandingly,  she  can 
compel  the  exhibition  of  a  true  inventory  and  fair  account  of 
the  estate  by  the  executor.®"  It  is  not  indispensable,  however, 
that  such  election  should  have  been  made  in  the  orphans'  court, 
pursuant  to  the  statute ;  an  election  by  the  widow  to  accept  a  testa- 
mentary provision  in  lieu  of  dower,  may  be  evidenced  by  acts  en 
pais ;  but  to  give  effect  thereto,  she  must  be  shown  to  have  had 

53  Fassett's  Appeal,  167  Pa.  448. 

54  Act  8  April,  1833,  §11,  P.  L-  250,  i  Purd.  §3,  p.  1275. 

55  Act  20  April,  1869,  P.  L.  11,  i  Purd.  §12,  p.  1278. 

56  Act  II  April,  1848,  §11,  P.  L.  537,  i  Purd.  §5,  p.  1276. 

57  Borland  v.  Nichols,  12  Pa.  38.  As  to  the  devise  accepted  in  lieu  of 
dower,  the  widow  is  deemed  a  purchaser,  not  a  mere  volunteer.  Reed  v. 
Reed,  9  W.  263.  And  therefore,  an  annuity  in  lieu  of  dower  is  ap- 
portionable.     Blight  v.  Blight,  51   Pa.  420. 

58  Act  29  March,  1832,  §35,  ?•  L-  200,  i  Purd.  §6,  p.  1277. 

59  Anderson's  Appeal,  36  Pa-  476. 

60  Melizet's  Appeal,  17  Pa.  449-SC. 
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the  requisite  knowledge  of  the  value  and  character  of  her  hus- 
band's estate;  and  her  intention  must  be  consistent  with  such 
choice.^^  If  she  has  accepted  a  testamentary  provision,  and  signed 
a  release,  under  a  rhisapprehension  of  her  rights,  she  is  entitled 
to  relief  in  the  orphans'  court  f^  but  after  making  such  election, 
with  full  knowledge  of  her  rights,  she  is  estopped  from  claiming 
her  dower.®^  Even  if  there  be  annexed  to  such  testamentary 
provision,  a  condition  that  the  widow  do  not  remarry,  if  she  ac- 
cept under  the  will,  the  estate  given  to  her  determines  on  her  re- 
marriage, and  her  right  of  dower  does  not  revive;**  the  election 
is  binding  on  her,  if  she  knew  the  material  facts  of  the  case, 
though  she  may  not  have  understood  her  legal  rights.^^ 

A  wife  may  in  all  cases  elect  to  take  against  her  husband's  will, 
unless  by  a  valid  agreement  she  has  precluded  herself  from  so 
doing. ^®  A  widow  has  a  right  to  claim  her  exemption  although 
her  husband  has  directed  that  the  legacy  bequeathed  to  her  shall 
be  in  lieu  of  dower  and  exemption,  and  she  has  elected  to  take 
under  the  will.*^  But  a  widow  who  has  been  given  by  her  hus- 
band one-third  of  the  yearly  income  of  his  real  estate  in  lieu  of 
dower  and  makes  no  demand  therefor  for  thirty  years  is  barred.^* 
On  the  other  hand,  a  widow  who  for  a  similar  period  pre- 
ceding the  testator's  death  did  not  assert  herself  to  be  his  wife 
and  had  married  another  man  will  not  be  permitted  to  elect  to 
take  against  his  will."' 

When  the  widow  elects  not  to  take  under  her  husband's  will, 
she  may  maintain  an  action  of  dower  at  common  law  against  his 
devisees,  of  which  the  common  pleas  has  jurisdiction.'"  She  may 
maintain  her  action  where  the  land  is  in  the  adverse  possession 

61  Bradford  v.  Kent,  43  Pa.  474;  Cox  v.  Rogers,  ^^  Pa.  160.  And  see 
Kreiser's  Appeal,  69  Pa.  194;  Rhodes'  Estate,  2  W.  N.  C.  188;  United 
States  V.  Duncan,  4  McLean  99. 

62  Toomey's  Appeal,  2  W.  N.  C.  682.  And  see  Walter's  Estate,  24 
Pitts.  L.  J.  49- 

63  Bradford  v.  Kent,  43  Pa.  474- 

64  Taylor  v.  Birmingham,  29  Pa.  306. 

65  Light  V.  Light,  21  Pa.  407. 

66  McGarry's  Estate,  9  Dist.   172. 

67  Peeble's  Estate,  157  Pa.  605. 

68  Meek's  Estate,  161  Pa.  360. 

69  Richardson's  Estate,  132  Pa.  292. 

70  Bradford  v.  Kent,  43  Pa.  474. 
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of  one  who  denies  her  right.'^    It  must  be  brought  in  the  county 
where  the  land  liesJ^ 

In  such  an  action,  the  plaintiff  need  not,  in  the  first  instance, 
show  other  title  than  a  conveyance  in  fee  from  the  defendant  to 
her  husband;  nor  can  the  defendant  set  up  an  outstanding  title 
under  which  no  person  has  made  claim. '^ 

6.  Assignment  of  dower. 

The  right  of  dower  attaches  on  the  death  of  the  husband,  and 
the  widow  may  be  endowed  temporarily,  though  there  be  a  de- 
ficiency of  personal  assets  to  pay  debts,  and  though,  upon  a  sale 
of  part  of  the  lands,  her  dower  will  decrease  in  proportion.'^ 
But  she  cannot  enter  upon  the  lands,  until  her  portion  be  assigned 
and  set  out  to  her  in  certainty,  either  by  the  heir,  terre-tenant  or 
sheriff;  and  even  if  she  recover  dower  of  the  land,  she  cannot 
enter  before  execution.  When,  therefore,  her  dower  is  not  as- 
signed to  her  voluntarily,  she  must  resort  to  her  legal  remedy, 
by  bill  in  equity,  action  at  common  law,  or  by  proceedings  in  the 
orphans'  court.  The  heir,  however,  before  proceedings  in  parti- 
tion, cannot  maintain  ejectment  against  a  widow  in  possession  of 
land  of  which  her  husband  died  seised;  nor  can  she  maintain 
ejectmet  for  her  interest  in  his  land.'° 

7.  Action  of  dower. 

The  writs  provided  by  the  common  law  for  the  recovery  of 
dower  are  the  writ  of  dower  unde  nihil  habet,  and  the  writ  of 
right  of  dower;  the  former  is  the  only  one  in  use  in  this  state. 

8.  Praecipe  and  writ  of  dower. 

The  first  step  in  the  cause  is  a  praecipe  for  a  writ  of  dower,  in 
the  following  form :  "Issue  writ  of  dower  unde  nihil  habet,  re- 
turnable the  first  Monday  of  next,  commanding  A.  B. 

that,  justly  and  without  delay,  he  render  to  C.  D.,  widow,  who 
was  the  wife  of  T.  D.,  her  reasonable  dower,  which  falleth  to  her 
out  of  the  freehold,  which  was  of  the  said  T.  D.,  late  her  hus- 
band, in  the  city  of  ,  whereof  she  has  nothing,  as  she 

71  Evans  V.  Evans,  29  Pa.  277. 

72  Tatham  v.  Ramey,  82  Pa.  130. 

73  Evans  v.  Evans,  29  Pa.  277. 

74  Price  V.  Johnson,  4  Yeates  526.- 

75  Gourley  v.  Kinky,  66  Pa.  270;  Bratton  v.  Mitchell,  7  W.  113;  Good- 
title  V.  Newman,  3  Wils.  519. 
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says."  A  writ  is  thereupon  made  out  by  the  prdlhonotary  in 
the  following  form : 

"The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of  — i , 

greeting :  Command  C.  D.  that  justly  and  without  delay  he  ren- 
der to  A.  B.,  widow,  who  was  the  wife  of  E.  B.,  now  deceased, 
the  reasonable  dower  which  falleth  to  her  of  the  freehold,  which 

was  of  the  said  E.  B.,  her  late  husband,  in  the  city  of  , 

whereof  she  has  nothing,  as  she  says,  and  whereof  she  complains 
that  the  said  C.  D.  deforces  her.  And  unless  he  shall  do  so,  and 
if  the  said  A.  B.  shall  give  you  security  for  prosecuting  her  claim 
with  effect,  then  summon  by  good  summoners  the  aforesaid  C.  D. 

that  he  be  and  appear  before  our  judges  at ,  at  our  county 

court  of  common  pleas,  there  to  be  held  the Monday  in 

— I next,  to  show  wherefore  he  will  not.    And  have  you  then 

and  there  the  names  of  those  summoners,  and  this  writ.  Wit- 
ness, &c." 

FORM  OF  COUNT  OR  DECLARATION. 


A.B, 
C 


D.  J 


In  the  Court  of  Common  Pleas  of County. 

To  December  Term,  1912.    No.  200. 
County  of  Philadelphia,  ss: 

A.  B.,  widow,  who  was  the  wife  of  J.  B.,  deceased,  by  G.  H., 
her  attorney  demands  against  C.  D.  the  third  part  (or  as  the  case 
may  be)  of  (here  enumerate  and  describe  the  properties)  with 

the  appurtenances,  in  the  city  of ,  in  the  county  of , 

as  the  dower  of  the  said  A.  B.  of  the  endowment  of  J.  B.,  de- 
ceased, heretofore  her  husband,  whereof  she  has  nothing,  etc. 

G.H., 
Attorney  for  Demandant. 
(Date.) 
g.    Parties  and  appearance. 

This  action  will  only  lie  against  the  tenant  of  the  freehold ;  it 
is  strictly  a  real  action,  proceeding  upon  the  principles  and  ac- 
cording to  the  forms  of  the  common  law ;  and,  therefore,  where 
several  are  impleaded  as  joint-tenant,  a  denial  must  be  put  in, 
at  the  earliest  opportunity,  by  pleading  nontenure  in  abatement.^* 

76  Jones  V.  Patterson,  12  Pa.  154;  Hurd  v.  Grant,  3  Wend.  340.  And 
see  Lyle  v.  Richards,  9  S.  &  R.  367. 
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If  the  widow  be  an  infant,  she  must  sue  by  her  next  friend,  and 
not  by  attorney;^'  but  if  the  defendant  be  an  infant,  he  must  ap- 
pear and  plead  by  guardian;^*  the  act  of  1836  provides  for  the 
appointment  of  a  guardian  ad  Htem,  after  a  service  oh  the  next 
friend  of  an  infant  defendant/'  The  action  lies,  at  common 
law,  in  favor  of  the  widow  of  an  intestate  tenant  in  common.^" 
It  does  not  abate  by  the  death  of  the  widow,  pendente  lite,  but 
may  be  prosecuted  to  final  judgment  by  her  executor,  for  the  re- 
covery of  the  arrearages  of  dower  from  the  death  of  the  hus- 
band.^^  The  mode  of  service  of  the  summons  in  a  real  action 
has  been  already  considered.*^  If  the  tenant  do  not  appear  to 
the  action,  judgment  for  default  of  appearance  may  be  entered 
against  him.*'  The  statute  of  West.  I.  provides,  that  "in  a  writ 
of  dower  unde  nihil,  habet,  the  writ  shall  not  abate  by  the  excep- 
tion of  the  tenant,  because  she  hath  received  her  dower  of  an- 
other man,  before  her  writ  purchased,  unless  he  can  show  that 
she  hath  received  part  of  her  dower  of  himself,  and  in  the  same 
town,  before  the  writ  purchased."** 

10.    Declaration  or  count. 

The  declaration,  or  count,  as  it  is  more  properly  called,  is  filed 
as  in  personal  actions,  and  if  the  demandant  neglect  to  count,  the 
only  mode  to  enforce  her  to  do  it  will  be,  by  taking  a  rule  on 
her  under  pain  of  nonpros.,  as  is  usual  in  other  cases.  The  fol- 
lowing is  a  form  of  count : — 

Philadelphia  County,  j.y.  A.  B.,  widow,  who  was  the  wife  of 
E.  B.,  deceased,  by  G.  H.,  her  attorney,  demands  against  C.  D. 
the  third  part  of  ten  messuages,  ten  barns,  ten  stables,  four  gar- 
dens, four  orchards,  one  hundred  acres  of  meadow,  one  hundred 
acres  of  pasture,  and  one  hundred  acres  of  other  land,  with  the 
appurtenances,  in  the  city  of  Philadelphia,  in  the  county  of  Phila- 
delphia, as  the  dower  of  the  said  A.  B.,  of  the  endowment  of 

TJ  2  Saund.  44,  note  3. 

78  -Hillyear  v.  Larzelere,  9  Johns.  160. 

79  See  Chap.  7,  §36,  Vol.  i,  p.  271. 

80  Brown  v.  Adams,  2  Wh.  188. 

81  Act  14  March,  1865,  P.  L.  345.  i  Purd.  §11,  p.  1278. 

82  See  Chap.  7,  §36,  Vol.  i,  p.  271. 

83  Act  13  June,  1836,  §87,  P.  L.  588,  I  Purd.  §10,  p.  269. 

84  Rob.  Dig.  181. 
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E.  B.,  deceased,  heretofore  her  husband,  whereof  she  has  noth- 
ing, &c.*° 

The  count  must  demand  a  third  part  of  the  whole  premises,  as 
a  third  part  of  two  messuages,,  one  hundred  acres  of  land,  &c. ; 
for  if  the  demand  be  of  three  messuages  and  fifty  acres  of  land, 
it  is  bad,  though  three  messuages  and  fifty  acres  are  the  third 
part  of  the  whole  estate.^'  The  word  tenement  has  been  held  to 
be  of  too  uncertain  and  general  a  description;  because,  in  real 
actions,  the  premises  must  be  described  with  such  precision  and 
certainty  as  to  enable  the  sheriff  to  deliver  seisin  of  them  to  the 
demandant ;  but  tenement  is  a  word  which  signifies  either  houses 
or  lands,  or  anything  else  that  may  be  holden;  and  a  judgment 
in  dower  for  tenements,  was  reversed  in  the  king's  bench  for  that 
reason,  though  the  tenant  confessed  the  action,  and  the  sheriff 
had  delivered  seisin.^^  If  the  lands  lie  in  several  towns,  it  seems 
the  better  way,  to  specify  the  particulars  in  each:  as  the  third 
part  of,  &c.,  in  the  town  of  A.,  and  the  third  part  of,  &c.,  in  the 
town  of  B.,  &c.^^  It  is  not  necessary  to  lay  any  damages  in  the 
declaration.*"  The  omission  to  file  a  count  will  not  be  excused, 
unless  there  have  been  an  agreement  of  parties  to  that  effect ;  for 
a  judgment  was  reversed  for  such  omission,  on  error,  even  after 
writ  of  seisin  executed.*"  If,  in  this  or  other  real  actions,  the 
tenant  wish  a  more  definite  knowledge  of  the  extent  of  the  de- 
mandant's claim,  than  he  can  obtain  from  the  count,  he  should 
obtain  a  bill  of  particulars,  as  in  the  action  of  ejectment."^ 

II.    View. 

After  the  demandant  has  counted,  it  is  held,  in  many  cases, 
that  the  tenant  may  pray  a  view;  but  a  view  is  not  of  course."^ 
Those  cases  are  cited  by  Sergeant  Williams,"'  but  he  likewise 

8s    3  Chit.  PI.  597;  Steph.  Plead.  30. 
86'  Whelpdale  v.  Whelpdale,  3  Lev.  169. 

87  Kent.  V.  Kerry,  8  Mod.  355;  i  Str.  625.  See  2  Saund.  44,  note  3. 
note  3. 

88  2  Saund.  ut  supra. 

89  Har.  &  Johns.  53.    See  Ayer  v.  Spring,  10  Mass.  80. 

90  Ritchie  v.  Hastings,  2  Yeates  433.  But  this  would  now  appear  to  be 
cured  by  the  act  14  March,  1872,  P.  L.  25,  i  Purd.  §7,  p.  312. 

91  Vischer  v.  Conant,  4  Cow.  396. 

92  Ibid. 

93  2  Saund.  44,  note  4. 
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cites  as  many  to  the  contrary,  and  then  remarks,  that  '"it  is 
probable  the  strong  inclination  of  the  courts  would  be  to  dis- 
countenance, if  not  disallow,  the  plea,  being  a  dilatory  one ;  as  it 
necessarily  occasions  great  delay  in  a  demand  much  favored  in 
law,  and  the  widow  is  in  the  meantime  without  any  support." 
"It  is  now  held,"  he  continues,  "that  an  imparlance  is  not  to  be 
granted  in  dower."'*  At  common  law,  if  the  husband  died  seised 
of  the  land,  the  heir  was  not  entitled  to  a  view,  because  the  law 
presumed  he  knew  the  lands  which  his  ancestor  had  at  the  time 
of  his  death.  And  by  the  statute  of  West.  II.,  "in  a  writ  of 
dower,  where  the  dower  in  demand  is  of  land,  that  the  husband 
aliened  to  the  tenant,  or  his  or  her  ancestors,  where  the  tenant 
ought  not  to  be  ignorant  what  land  the  husband  did  alien  to  him 
or  her,  or  to  his  or  her  ancestor,  though  the  husband  did  not  die 
seised,  yet  the  view  shall  not  be  granted  to  the  tenant."*"  If  the 
tenant,  in  either  of  these  cases,  demand  a  view,  the  demandant 
may  counterplead,  and  issue  may  be  taken  on  the  counterplea; 
if  the  tenant  demur  to  the  counterplea,  and  it  is  adjudged  against 
him,  the  judgment  will  be  peremptory."^  As  the  statute  is  posi- 
tive, that  a  view  is  not  to  be  granted  to  the  tenant,  unless  it  be 
necessary,  he  must  show  sufficient  cause  by  affidavit,  to  satisfy 
the  court  of  the  necessity  of  granting  it.*^  If  a  view  be  granted, 
at  the  instance  of  the  tenant,  the  remandant  must  sue  out  the 
writ.'* 

12.    Pleas  in  abatement. 

There  are  some  pleas  which  may  be  pleaded  in  abatement,  in 

94  Foster  v.  Kirkley,  Barnes  2.  In  Haviland  v.  Bond,  4  Johns.  309, 
it  was  ruled,  that  after  the  demandant  had  counted,  the  defendant  was 
entitled  to  a  special  imparlance  to  the  next  term. 

95  This  statute  is  not  reported  by  the  judges  in  their  catalogue  of 
British  statutes  in  force  in  Pennsylvania;  therefore,  it  is  incorporated  in 
the  text  with  great  diffidence.  It  may  not  be  inappropriate  to  mention, 
that  this  statute  has  been  thought  so  necessary  by  the  legislature  of  New 
York,  as  to  have  been  copied  literally  and  enacted  by  them.  2  Dunl.  Pr. 
932.  The  report  of  the  judges  of  this  state  is  certainly  wanting  in  several 
statutes.  Mr.  Roberts  has  pointed  out  some  omissions;  and  in  a  reported 
case,  Gibson,  J.,  indicated  the  existence  of  one  of  these  statutes  of  West- 
minster II.  (13  Edw.  I.,  c.  18),  in  Pennsylvania,  which  is  not  contained  in 
the  report.    See  Reed  v.  Garvin,  7  S.  &  R.  361. 

96  For  the  form  of  plea  and  counter  plea,  see  Clift.  299. 

97  Ostrander  v.  Kneeland,  20  Johns.  276. 

98  Scofield  V.  lyodie,  i  Johns.  Cas.  395. 
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this  action  (besides  those  pleas  in  abatement  common  to  every 
species  of  action) ;  thus,  the  tenant  may  plead  several  tenancy, 
as,  where  a  writ  is  brought  against  tenants  in  common  ;°^  or 
against  persons  holding  separate  and  distinct  parcels.^""  So,  sole 
or  entire  tenancy  may  be  pleaded ;  as,  in  an  action  against  several, 
one  may  take  the  entire  tenancy  on  himself,  and  demand  judg- 
ment of  the  writ.^"^  So,  the  tenant  may  plead  joint-tenure,  as 
that  he  holds  jointly  with  such  an  one,  who  is  alive  and  not 
named-^"^  So,  he  may  plead  nontenure;  but  the  plea  of  non- 
tenure, either  of  the  whole  or  part,  though  usually  called  a  plea 
in  abatement,  concluding  with  praying  judgment  of  the  writ,  is 
not  strictly  a  plea  in  abatement,  though  a  dilatory  one;  for  so 
far  from  giving  the  demandant  a  better  writ,  the  plea  is,  that 
the  tenemt  is  not  liable  to  the  action,  inasmuch  as  he  does  not 
hold  the  land  in  any  shape ;  and  besides,  it  is  frequently  pleaded 
as  to  part,  along  with  a  plea  in  bar  to  the  rest.^°'  When  the 
tenant  pleads  nontenure,  joint-tenure,  &c.,  in  abatement  to  the 
part  of  the  demand,  and  the  demandant  admits  the  plea,  she  may 
abridge  or  narrow  her  demand  to  the  residue,  and  the  writ  will 
remain  good ;  and  she  may  do  so,  though  the  tenant  do  not  plead 
in  abatement.^"*  So,  the  tenant  may  plead  in  abatement  that  he 
is  not  the  owner  of  the  freehold,  but  only  tenant  for  years,  and 
state,  as  it  seems  necessary,  who  is  the  tenant  of  the  freehold.^"' 
So,  the  tenant  may  plead  the  marriage  or  the  death  of  the  de- 
mandant, pending  the  action;^"®  or  that  she  entered  on  the  land, 
pending  the  writ,  or  demised  it  to  the  tenant.^"' 

13.    Nontenure. 
It  seems  now  settled,  that  nontenure  may  be  pleaded  in  abate- 

99  Com.  Dig.  "Abatement,"  F.  12;  Fosdick  v.  Gooding,  i  Greenl.  30. 

100  Green  v.  Liter,  8  Cr.  229;  2  Wheat.  306. 

loi    2  Wheat.  314;  Com.  Dig.  "Abatement,"  F.  13. 

102  Ibid. 

103  2  Saund.  44,  note  4.  The  tenant  may  plead  alienation  and  tout 
temps  prist  as  to  part,  and  nontenure  as  to  the  residue;  and  to  these  he 
may  join  the  plea  of  ne  unques  accouple.    Allen  v.  Smith,  i  Cow.  180. 

104  2  Saund.  44,  note  4. 

IDS    2  Dane  Abr.  57 ;  Story  Plead.  250. 

106  See  the  form,  Co.  Ent.  173  b.  As  we  have  seen,  the  act  of  14  March, 
186s,  P.  L.  345.  I  Purd.  §11,  p.  1278,  prevents  the  abatement  of  the  action, 
by  the  death  of  _  the  demandant. 

107  Com.  Dig.  "Abatement,"  H.  48,  49. 
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ment,  but  it  is  not  clear,  that  it  must;  it  seems,  that  it  may  be 
pleaded  in  bar  or  in  abatement;  it  is  treated  by  the  authorities 
as  a  dilatory  plea,  usually  put  in  as  a  sham,  and  intended  for 
delay.^"*    Where  such  a  plea  is  put  in,  without  concluding  in  bar 
or  abatement,  it  must  be  treated  as  dilatory,  and  within  the  rule 
of  court  requiring  an  affidavit;  without  it,  the  plea  will  be  re- 
jected and  judgment  given  for  the  demandant  ;^''^  such  objection 
is,  of  course,  waived,  by  joining  issue  upon  the  plea ;  its  validity 
in  other  respects  may  be  tested  on  demurrer,  when,  if  found 
defective,  the  defendant  will  be  entitled  to  amend.^^"    Where  sev- 
eral are  impleaded  as  joint- tenants  in  dower,  a  denial  by  one  or 
more  must  be  put  in,  at  the  earliest  opportunity,  by  pleading  non- 
tenure in  abatement,  and  will  not  be  admitted,  after  a  plea  of  ne 
unques  seisie  que  dower,  or  after  a  judgment  for  want  of  a  plea ; 
nor,  in  the  latter  case,  will  it  make  any  difference,  that  from  a 
special  verdict  found,  where  one  of  the  tenants  has  pleaded  to  is- 
sue, it  appears  that  another,  against  whom  such  judgment  has 
been  taken  was  improperly  joined  as  defendant.^^^ 

14.    Pleas  in  bar. 

As  to  pleas  in  bar  in  this  action,  they  are  of  two  sorts;  one 
denying  the  right  of  the  demandant  to  any  dower  at  all ;  and  the 
other  admitting  her  right,  but  alleging  some  excuse  for  not  having 
before  assigned  it.  It  is  said,  that  there  is  no  general  issue  in 
this  action,  though  that  name  is  often  given  to  the  plea  of  ne 
unques  seisie  que  dower  ;^^^  that  the  demandant's  husband  was 
never  seised  of  such  an  estate  in  the  lands,  that  she  can  have  any 
legal  claim  to  be  endowed  of  them;  as  that  he  was  only  tenant 

108  Seaton  v.  Jamison,  7  W.  539- 

109  Casporus  v.  Jones,  7  Pa.  120. 
no    Ibid. 

111  Jones  V.  Patterson,  12  Pa.  154. 

112  See  Steph.  Plead,  app.  Ivi.  n.  43.  In  dower,  the  plea  of  ne  unques 
seisie  que  dower  is  often  mentioned  as  the  general  issue;  but  it  does  seem 
to  fall  strictly  within  the  definition  of  that  term.  In  fact,  though  it  con- 
cludes to  the  country,  it  does  not,  properly  speaking,  contain  any  denial 
or  traverse  of  the  count  (see  its  form,  10  Went.  159),  and  must,  therefore, 
be  considered  as  an  anomally,  or  exception  in  the  system  of  pleading. 
The  reason  is,  perhaps,  to  be  found  in  the  great  antiquity  of  this  action 
of  dower,  which  was  in  full  use,  at  least  as  early  as  the  time  of  Glanville ; 
a  period  considerably  anterior  to  the  complete  establishment  of  the  doc- 
trine of  issue,  and  of  the  rules  by  which  it  is  produced. 
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for  life,  &c.  ;^^^  but  a  person  who  derives  his  title  from  the  hus- 
band cannot  deny  seisin.^"  The  tenant  may  plead  this  plea  as 
to  part,  with  one  or  more  pleas  to  the  residue.^^''  A  mere  instan- 
taneous seisin  of  the  husband,  or  one  which  passes  from  him  the 
moment  it  is  acquired,  is  such  a  seisin  as  will  be  an  answer  to 
this  plea;  as,  where  land  is  conveyed  to  the  husband,  during 
coverture,  who,  at  the  same  time,  executes  a  mortgage  to  the 
grantor,  to  secure  the  consideration  money,  this  seisin  of  the  land 
is  sufficient  to  entitle  his  wife  to  dower,  subject  to  the  mort- 
gaged^'' On  issue  joined  upon  this  plea,  the  demandant  need  not 
prove  the  marriage,  nor  the  death  of  the  husband:  it  is  only 
necessary  to  prove  a  seisin  during  coverture;  the  title  under 
which  he  held  not  being  in  issue.^^^ 

The  defendant  may  also  plead  that  the  husband  of  the  demand- 
ant is  alive;  but  when  the  tenant  claims  under  the  heirs  of  the 
husband,  he  is  precluded  from  denying  his  death.^^*  The  trial  of 
this  issue  is  to  be  by  witnesses,  and  not  by  a  jury.^^*  So,  the 
defendant  may  plead  ne.  unques  accouple  en  loyal  matrimonie, 
that  the  demandant  and  her  supposed  husband  were  never  ac- 
coupled  together  in  lawful  matrimony.  The  replication  to  this 
plea  concludes  to  the  country,  and  the  issue  is  to  be  tried  by  a 
jury;^^"  therefore,  the  English  rule  that  this  plea  cannot  be 
pleaded  with  one  which  requires  a  trial  by  jury,  cannot  apply  in 
this  state ;  neither  does  it  apply,  in  the  state  of  New  York,  by  ex- 
press decision.^^^  He  may  also  plead  that  the  demandant  eloped 
from  her  husband,  and  lived  with  another  person  in  adultery, 
during  the  coverture ;^^^  to  which  the  demandant  may  reply; 

113  2  Saund.  44,  note  4. 

114  Embree  v.  Ellis,  2  Johns.  119;  Hitchcock  v.  Harringfton,  6  Johns. 
290;  Collins  V.  Torry,  7  Johns.  278;  Hitchcock  v.  Carpenter,  9  Johns.  344; 
Montgomery  v.  Bruere,  2  South.  865. 

US    2  Saund.  44,  note  4. 

116  Reed  v.  Morrison,  12  S.  &  R.  18. 

117  Sheppard  v.  Wardell,  Coxe  452. 

118  Hitchcock  V.  Carpenter,  9  Johns.  344. 

119  Booth  on  Real  Actions  167.  But  see  Wambaugh  v.  Schenck,  Pen- 
nington 229. 

120  Chambers  v.  Dickson,  2  S.  &  R.  477. 

121  Allen  V.  Smith,   i  Cow.  180. 

122  Stat.  13  Edw.  I.,  c.  35 ;  Rob.  Dig.  186.  Under  this  statute,  a  vol- 
untary departure  by  the  wife  from  her  husband,  as  well  as  adultery,  is 
necessary  to  make  the  bar  complete.    Reel  v.  Elder,  62  Pa.  316;  Co.  I,itt. 
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either  that  she  did  not  elope,  or  that  she  was  afterwards  recon- 
ciled to  her  husband.^^'  A  divorce  a  vinculis  is  a  complete  bar 
of  the  wife's  dower,  under  our  statute,^^*  though  decreed  at  her 
suit,  on  the  ground  of  the  husband's  adultery  ;"^  otherwise,  of  a 
decree  of  divorce  a  mesne  et  thoro ;  the  wife's  dower  can  only  be 
barred  by  a  complete  dissolution  of  the  marriage  contract.^^*  A 
widow  may  also  be  barred  of  her  dower  by  a  jointure  made  be- 
fore marriage,  in  pursuance  of  the  statute  of  27  Hen.  VIII.,  c. 
10,  §6  ;^^'  even  though  she  were  an  infant  at  the  time  of  the  mar- 
riage ;^^*  or  by  a  settlement  made  after  marriage,  to  which  she 
assented,  after  her  husband's  death.^^''  The  defendant  may  also 
plead  in  bar,  the  acceptance  by  the  widow  of  a  testamentary  pro- 
vision made  by  the  husband's  will;^^"  a  release  of  dower  ;^^^  or 
a  judicial  sale  of  the  land,  under  a  judgment  against  the  hus- 
band.^'^  But  that  the  defendant  is  a  bona  fide  purchaser  from 
the  husband,  without  notice,  is  no  defense  ;^^^  nor  that  a  certain 
sum  was  left  upon  the  premises  as  an  indemnity  against  the  plain- 
tiff's dower,  which  has  been  attached  for  the  husband's  debt.^'* 
The  statute  of  limitations  may  also  be  pleaded,  which,  in  this 
state,  is  twenty-one  years. ^'^ 

32  b;  2  Inst.  43S.  The  elopement,  however,  need  not  have  been  with  the 
adulterer.    Hethrington  v.  Graham,  6  Bing.  135 

123  2  Saund.  44,  note  4.  Under  our  statute,  condonation  is  an  abso- 
lute bar  to  proceedings  for  divorce  on  the  ground  of  adultery.  Bronson 
V.  Bronson,  7  Phila.  405.  See  Haworth  v.  Herbert,  Dyer  107  a ;  Coot  v. 
Berty,  12  Mod.  232;  Shiffer  v.  Pruden,  64  N.  Y.  47. 

124  Act  13  March,  1815,  §8,  6  Sm.  L.  288,  i  Pjird.  §8,  p.  1243. 

125  Miltimore  v.  Miltimore,  40  Pa.  156. 

126  Co.  Litt.  32  a.  Reel  v.  Elder,  62  Pa.  316;  Bryan  v.  Bachseller,  6  Rh, 
I.  546 ;  Seagrave  v.  Seagrave,  13  Ves.  443. 

127  Kennedy  v.  Nedrow,  i  Dall.  417.  See  Ambler  v.  Norton,  4  H.  & 
McH.  23,  as  to  plea  of  jointure. 

128  Shaw  V.  Boyd,  5  S.  &  R.  310-11;  Drury  v.  Drury,  2  Elden  39; 
Wilmot's  Notes  177.     See  Whichcote  v.  Lyle,  28  Pa.  yz- 

129  Ibid.    And  see  Campbell's  Appeal,  80  Pa.  298. 

130  See  §S. 

131  Barnet  v.  Barnet,  15  S.  &  R.  72;  16  Ibid.  51  A  release  of 
dower,  by  a  married  woman,  in  which  her  husband  has  not  joined,  is 
void.    UIp  v.  Campbell,  19  Pa.  361. 

132  Scott  V.  Croasdale,  i  Yeates  75 ;  Elliott  v.  Pearsall,  4  Clark  157. 

133  Reel  V.  Elder,  62  Pa.  308. 

134  Warner  v.  Macknett,  3  Phila.  325. 
13s    Care  V.  Keller,  77  Pa.  487. 
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15.    Notice  of  special  matter. 

It  is  usual,  in  our  practice,  to  try  this  action  on  an  issue  joined 
upon  the  plea  ne  unques  seisie  que  dower,  with  notice  from  the 
tenant  of  the  special  matter  of  his  defense.     This,  in  certain 
cases,  is  a  most  prejudicial  course  for  the  interests  of  the  de- 
mandant ;  and  it  is,  therefore,  always  expedient,  when  possible,  to 
compel  the  tenant  to  plead  his  defense  specially ;  for  then,  if  the 
demandant  be  of  opinion  that  it  is  not  a  bar  of  her  dower,  she 
may  demur,  and  have  the  demurrer  passed  upon  by  the  court  in 
the  last  resort,  if  the  decision  of  the  county  court  should  be  ad- 
verse to  her  claim.    This,  in  a  hard  case  on  the  tenant,  is  particu- 
larly desirable;  as,  where  he  is  permitted  to  give  special  notice 
of  his  defense,  under  a  general  plea,  the  cause  is  set  down  for 
trial  by  a  jury;  the  demandant  is  liable  to  be  called  on  to  prove 
even  what  the  special  matter  admits;  she  has  to  contend  against 
the  sympathies  of  the  jury  in  the  tenant's  behalf;  a  verdict  is 
rendered  against  her,  which  she  must  attempt  to  set  aside;  if 
she  fail  in  that,  it  will  be  because  the  sympathy  of  the  judge  who 
tried  it  is  with  the  tenant,  and  then  her  hope  of  ultimate  success 
in  the  supreme  court,  by  a  removal  of  the  record  on  exceptions 
to  the  charge  of  the  court,  becomes  a  forlorn  one,  from  the  diffi- 
culty of  procuring  that  charge  without  alteration.     Wherever, 
therefore,  the  demand  of  dower  is  stricti  juris,  as  where  the  de- 
mandant joined  her  husband  in  a  deed  of  conveyance,  when  she 
was  an  infant,  and  therein  alleged  she  was  of  full  age,  it  is  rec- 
ommended, to  have  the  questions  of  law  brought  to  issue  by  strict 
pleading,  when  the  court  will  not  have  the  opportunity  to  con- 
sider the  particular  merits,  which  it  has  on  a  motion  for  a  new 
trial,  where  the  questions  of  law  are  intermingled  with  facts. 
16.    Pleas  in  confession  and  avoidance. 

The  tenant  may  plead  that  the  demandant  detains  the  deeds  and 
evidences  belonging  to  the  estate,  and  that  he  was  always  ready 
to  assign  her  dower,  if  she  would  deliver  them,  &c.^^*  The  deeds 
must  be  concerning  the  same  land  whereof  dower  is  demanded, 
and  not  other  land  descended  to  the  heir,  and  only  the  heir  has  this 
plea,  not  a  stranger  ;^'^  and  there  are  certain  cases  wherein  the 
heir   shall   not   have   this    plea,   being   in   the   condition   of   a 

136  Rast.  229.  The  plea  ought  to  show  the  certainty  of  the  charters, 
or  that  they  are  in  a  chest  or  box,  locked  or  sealed.    Plowd.  85. 

137  Bedingfield's  Case,  9  Co.  16.    Anon.,  Dyer  230  a. 
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stranger.^^'  If  the  demandant  reply  that  she  is  ready  to  deliver 
them  to  the  tenant,  and  brings  them  into  court,  judgment  is  given 
for  her  immediately.  She  may  also  reply  that  she  does  not  de- 
tain the  deeds,  &c.,  but  is  is  a  dangerous  replication,  for  if  the 
jury  find  it  false,  she  will  lose  her  dower. ^^° 

17.    Tout  temps  prist. 

So,  the  tenant  may  plead  tout  temps  prist,  that  he  has  always 
been  and  still  is  ready  to  render  dower,  and  pray  that  the  de- 
mandant may  not  have  damages;  for  an  omission  of  the  widow 
to  demand  her  dower  will  not  prejudice  her  claim  to  damages, 
unless  the  tenant  excuse  himself  by  this  plea.^*°  If  the  tenant 
plead  this  plea  (at  the  return  of  the  summons,  by  the  English 
rule,^*^  and  after  a  general  imparlance,  by  that  of  the  state  of 
New  York)  ^^^  he  will  be  excused  from  paying  mesne  profits  and 
damages  for  the  detention  of  dower,  unless  the  widow  has  de- 
manded her  dower;  if  she  has,  it  must  be  stated  in  the 'replication, 
and  issue  may  be  taken  upon  it.^*^  Therefore,  as  the  heir  is  not 
bound  to  assign  dower  until  he  be  requested,  Lord  Coke  recom- 
mends it  to  the  widow,  to  demand  her  dower  in  the  presence  of 
witnesses,  as  soon  after  her  husband's  death  as  she  can.^**  She 
may,  however,  admit  the  plea,  and  pray  judgment  according  to 
the  tender ;  and  the  value  of  the  land,  in  case  the  husband  aliened 
during  his  lifetime,  may  afterwards  be  ascertained  by  the  sheriff, 
on  a  writ  of  seisin,  or  by  a  writ  of  inquiry  founded  on  her  sug- 
gestion.^*^ And  although  she  will  not  recover  mesne  profits  and 
damages  from  the  death  of  her  husband  until  the  commencement 
of  the  suit,  yet  she  will  be  entitled  to  receive  them  from  the  com- 
mencement of  the  suit  to  the  award  of  the  writ  of  inquiry.^** 
But  on  replication  of  demand,  to  a  plea  of  tout  temps  prist,  if 

138  See  2  Dane  Abr.  667;  Dyer  230  a. 

139  Brickhead  v.  Archbishop  of  York,  Hob.  199. 

140  Humphrey  v.  Phinney,  2  Johns.  484. 

141  2  Saund.  4S  n. 

142  Allen  V.  Smith,  i  Cow.  180. 

143  2  Saund.  45  n. 

144  Co.  Litt.  32  b. 

145  Humphrey  v.  Phinney,  2  Johns.  484.  And  see  Dolf  v.  Basset,  15 
Johns.  21. 

146  2  Saund  45  n. 
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there  be  a  finding  for  the  demandant,  she  is  entitled  to  damages 
from  the  death  of  the  husband."' 

18.    Partition  between  the  heirs,  not  pleadable. 

It  is  no  plea  to  this  action,  that  partition  has  been  made  among 
the  heirs.  Before  dower  is  assigned  to  the  widow,  she  holds  no 
part  of  the  land;  she  is  neither  sole  seised  of  the  whole,  nor  of 
any  part;  the  heirs  are  seised  of  the  land,  and  entitled  to  hold 
the  whole,  until  her  dower  is  legally  assigned ;  hence,  she  has  no 
interest  in  a  partition  they  make  before  her  dower  is  so  assigned ; 
nor  is  she  bound  by  such  partition.^**  But  in  this  state,  if  the 
widow  remain  in  possession  of  lands  of  which  her  husband  died 
seised,  the  heirs  cannot  turn  her  out  of  possession  by  an  eject- 
ment, before  instituting  proceedings  in  the  orphans'  court,  for  a 
partition  or  sale,  pursuant  to  the  statute.^*" 

ig.    Double  pleading. 

With  regard  to  pleading  double  in  this  action,  or  joining  any 
of  the  preceding  pleas  together,  which  are  inconsistent  and  con- 
tradictory, we  have  shown  in  our  first  volume,  that  in  personal 
actions  a  great  latitude  is  allowed  in  this  respect,  by  numerous 
decisions  of  the  English  common  law  courts ;  but  that  there  are  a 
few  pleas  so  manifestly  inconsistent  and  repugnant,  they  cannot 
be  put  on  the  same  record ;  such  as  the  general  issue  and  a  tender. 
There  is  no  decision  in  this  state,  upon  this  head,  applicable  to 
the  action  of  dower;  though,  in  the  case  of  Winder  v.  Little,"" 
the  tenant  pleaded  ne  unques  seisie  que  dower  and  tout  temps 
prist;  but  no  objection  was  made  to  this  joinder.  In  England, 
the  only  rule,  as  we  have  seen,  which  has  been  declared  on  this 
subject,  depends  upon  the  mode  of  trial  of  the  issue  required  by 
each  plea.  In  the  state  of  New  York,  it  has  been  determined, 
that  ne  unques  accouple,  and  alienation,  with  tout  temps  prist, 
may  be  pleaded  together."^  The  allowing  of  a  plea  which  denies 
the  right  of  the  widow  to  dower  at  all,  to  be  joined  with  that  of 
tout  temps  prist,  may  affect  her  interest  in  regard  to  damages, 
very  prejudicially,  without  taking  into  consideration  the  absolute 

147  Watson  V.  Watson,  10  C.  B.  3. 

148  Motley  V.  Blake,  12  Mass.  280;  Bradshaw  v.  Callaghan,  s  Johns.  80. 

149  Seider  v.  Seider,  5  Wh.  208;  Gourley  v.  Kinley,  66  Pa.  2770. 

150  I  Yeates  152. 

151  Allen  V.  Smith,  I  Cow.  180. 
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inconsistency  of  pleas,  one  of  which  denies  the  right  of  dower 
altogether,  and  the  other  declares  that  the  tenant  has  never  dis- 
puted it,  but  has  always  been  and  still  is  ready  to  satisfy  it.  The 
statute  of  20  Hen.  III.,  c.  i,  which  regulates  the  extent  of  her 
right  to  damages  in  this  action,  was  passed  when  double  pleading 
was  prohibited.  The  established  construction  of  this  statute  is, 
that  she  is  only  entitled  to  damages  from  the  time  of  demand 
made  of ;  or  suit  brought  for  dower,  where  the  plea  of  tout  temps 
prist  is  pleaded;  this  plea  the  tenant  was  obliged  to  interpose  at 
the  return  of  the  summons ;  and  as  he  could  not  join  with  it  any 
plea  denying  the  right  of  dower,  the  result  was  an  immediate 
judgment  in  favor  of  the  widow.  But  if  he  can  now  have  the 
benefit  of  the  statute  of  Anne,  which  allows  the  pleading  of 
double  pleas,  she  cannot  have  such  judgment  at  the  return  of  the 
writ,  and  the  plea  of  "ever  ready"  protects  the  tenant  from  the 
claim  of  damages,  if  that  plea  be  not  disputed.  The  demandant 
should  not,  therefore,  be  placed  in  a  worse  situation  than  she 
would  have  been,  in  England,  before  the  statute  of  Anne  ;^^^  the 
leave  of  the  court,  as  required  by  that  statute,  should  always  be 
obtained  for  pleading  several  pleas  in  this  action ;  and  this  should 
only  be  granted  at  the  tenant's  risk  in  regard  to  damages. 

20.    Evidence. 

The  evidence  necessary  to  each  party  may  be  readily  ascer- 
tained from  the  nature  of  the  pleadings,  and  the  issue  produced 
by  them.  Thus,  as  we  have  seen,  where  the  tenant  only  denies 
the  ,right  of  dower  by  pleading  ne  unques  seisie  que  dower,  the 
demandant  need  not  prove  the  marriage,  nor  the  death  of  her 
husband  ;^^^  she  need  not  show,  moreover,  the  deeds  by  which 
the  seisin  of  the  husband  is  to  be  established,  as  she  is  not  en- 
titled to  the  possession  of  the  title  deeds.^^*  As  to  the  degree 
of  evidence  of  seisin  necessary,  the  same  evidence  of  seisin  which 
would  entitled  the  heir  to  recover  in  ejectment,  will  sustain  an 

152  Opinion  of  Mr.  Duponceau,  president  of  the  Law  Academy,  22 
Nov.  1821. 

153  Sheppard  v.  Wardell,  Coxe  452. 

154  Smith  V.  Paysenger,  2  Rep.  Const.  Ct.  59.  The  plaintiff  need  not 
show,  in  the  first  instance,  other  title  than  a  conveyance  in  fee  from  the 
defendant  to  her  husband;  the  defendant  cannot  set  up  an  outstanding 
title,  under  which  no  person  has  made  a  claim.  Evans  v.  Evans,  29  Pa. 
277.    And  see  Griggs  v.  Smith,  7  Halst.  22. 
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action  of  dower;  actual  possession  of  the  husband,  or  his  receipt 
of  rent,  which  may  be  shown  by  parol,  is  prima  facie  evidence 
of  seisin,  in  this  action  ;^^''  and  parol  evidence  will  be  admitted, 
to  prove  that  the  land  granted  to  the  defendant  is  the  same  land 
of  which  dower  is  demanded.^^'  If  the  tenant  claim  under  the 
heirs  of  the  husband,  he  is  precluded  from  showing  that  the  hus- 
band is  alive,  or  denying  his  death. ^^^  On  the  issue  of  ne  unques 
seisie,  the  tenant  may  disprove  the  siesin  of  the  husband,  al- 
though he  derives  title  under  him.^^^  Where  the  demandant's 
marriage  is  to  be  proved  under  the  plea  of  ne  unques  accouple, 
circumstances  short  of  positive  proof  may  be  given  in  evidence; 
cohabitation  and  reputation,  especially  of  an  ancient  date,  are 
very  strong  circumstances  in  proof  of  the  marriage,  and  may  be 
submitted  as  such  to  the  jury;^'^  so,  cohabitation  and  the  declara- 
tions of  the  husband  are  prima  facie  evidence  of  marriage,^^"  but 
the  presumption  arising  from  them  is  liable  to  be  rebutted  by 
circumstances.^*^ 

31.    Judgment  by  default. 

In  our  practice,  it  is  usual  to  take  judgment  in  this  action,  as 
well  as  in  personal  actions,  for  want  of  an  appearance,  after  the 

155  Sitzer  v.  Waltermire,  5  Cow.  299. 

156  Keifer  v.  Young,  2  H.  &  Johns.  53. 

157  Hitchcock  V.  Carpenter,  9  Johns.  344. 

158  Small  V.  Proctor,  15  Mass.  495. 

159  Chambers  v.  Dickson,  2  S.  &  R.  475. 

160  Vincent's  Appeal,  60  Pa.  228.  Where  there  is  no  proof  of  an 
actual  marriage,  proof  both  of  cohabitation  and  reputation  is  necessary 
to  establish  the  marital  relation.  Commonwealth  v.  Stump,  53  Pa.  132; 
Smyth's  Estate,  i  Leg.  Gaz.  R.  210.  Occasional  cohabitation  and  partial 
reputation  are  not  sufficient.  Yardley's  Estate,  75  Pa.  207;  Bicking's  Ap- 
peal, 2  Brewst.  202.  To  establish  a  marriage  by  cohabitation  and  reputa- 
tion, the  former  must  be  marital,  and  the  reputation  muse  be  general ;  the 
acts  of  the  parties  should  be  inconsistent  with  any  other  inference  than 
that  of  marriage,  to  justify  the  repute  of  it;  and  this  repute  should  be 
credied  by  their  relatives,  neighbors  and  acquaintances.  Brinckle  v. 
Brinckle,  34  L.  I.  428. 

161  Where  the  connection  is  shown  to  have  had  an  illicit  origin,  the 
law  raises  no  presumption  of  marriage.  Physick's  Estate,  2  Brewst.  179. 
In  such  case,  the  law  raises  no  presumption  of  marriage,  from  the  con- 
tinuance of  such  cohabitation,  with  reputation.  Hunt's  Appeal,  86  Pa.  294. 
And  see  Metz's  Estate,  35  L.  I.  235 ;  Omohundro's  Estate,  66  Pa.  113. 
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return  of  the  writ,  the  demandant  having  previous  counted  ;^^^  and 
likewise  judgment  for  want  of  a  plea,  where  the  tenant  has  been 
properly  ruled  to  plead.  And  judgment  may  be  entered  against 
the  tenant,  in  this  action,  by  confession,  on  nil  dicit  and  non  sum 
informatus ;  so,  if  the  tenant  plead  that  the  husband  is  alive,  and 
the  demandant,  at  the  day  for  trial,  is  ready  with  her  proofs, 
there  shall  be  final  judgment  against  the  tenant,  if  he  make  de- 
fault.^^'  So,  there  may  be  judgment  by  default,  though  the  tenant 
be  an  infant.^** 

22.    Writ  of  seisin  and  inquiry. 

In  these  cases,  after  the  judgment  "that  the  demandant  recover 
against  the  tenant  her  seisin  of  the  third  part  above  demanded, 
with  the  appurtenances,  to  be  held  by  her  in  severalty,  by  metes 
and  bounds,"  the  demandant,  if  she  claim  damages,  must  enter 
a  suggestion  on  the  roll,  that  her  husband  died  seised  of  the  tene- 
ments in  his  demesne  as  of  fee;  for,  unless  he  died  seised,  she 
is  not  entitled  to  damages,^*^  and  praying  a  writ  of  habere  facias 
seisinam,  and  also  a  writ  to  inquire  of  the  damages.  To  the  writ 
of  seisin  and  inquiry,  for  both  may  be  blended  in  the  same 
^j-jj  166  ^jjg  sheriff  having  executed  it,  returns  that  he  caused 
the  demandant  to  have  seisin  of  one-third  part  of  the  tenements 
described  in  the  return,  to  hold  to  her  in  severalty,  by  metes  and 
bounds,  for  her  dowry;  and  also  his  inquisition,  by  which  it  is 
found  that  the  husband  of  the  demandant  died  seised  on  a  cer- 
tain day ;  that  the  yearly  value  of  the  tenement  is  so  much ;  that 
so  many  years  have  elapsed  from  the  death  of  the  husband  until 
the  suing  out  of  the  inquisition,  and  that  she  has  sustained  dam- 
ages by  reason  of  the  detaining  of  her  dower  beyond  the  value 
aforesaid,  and  over  and  above  her  costs  and  charges,  to  so  much, 
and  for  those  costs  and  charges,  six  cents.    Where  the  inquisi- 

162  The  act  13  June,  1836,  §87,  P.  L.  588,  i  Purd.  §10,  p.  269,  expressly 
provides  that,  in  real  actions,  if  the  defendant  shall  not  appear,  after 
service  of  the  writ,  it  shall  be  lawful  for  the  plaintiff,  without  other 
process,  to  file  his  declartion  and  have  judgment  thereon,  for  default  of 
appearance;  and  no  essoin  or  saver-default  shall  be  received  or  allowed. 
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164  Harry  v.  Wrot.  Cro.  Eliz.  638. 

16s  Sharp  v.  Pettit,  4  Dall.  212;  3  Yeates  38;  Benner  v.  Evans,  3 
P.  &  W.  454;  Barnet  v.  Barnet,  15  S.  &  R.  72;  Leineweaver  v.  Stoever,  17 
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166    For  the  form,  see  2  Saund.  45,  note  4. 
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tion  finds  that  the  husband  did  not  die  seised,  damages  and  costs 
cannot  be  given. 

It  seems  necessary  to  serve  the  tenant  with  a  notice  of  exe- 
cuting the  writ  of  inquiry ;  for  though  personal  notice  is  not  nec- 
essary to  be  given  in  real  actions,  but  the  tenant  ought  to  take 
notice,  because  the  writs,  namely,  the  summons,  &c.,  are  always 
executed  upon  the  land,  and  not  elsewhere,  yet,  by  the  judgment 
to  recover  seisin,  the  suit  is  at  an  end  at  common  law,  and  the 
damages  for  the  value  of  the  land  are  added  by  the  statute,  and 
sound  in  damages  only,  therefore,  notice  must  be  given  of  execut- 
ing the  writ  of  inquiry  in  this,  as  in  other  cases  of  writs  of  in- 
quiry; and  if  it  be  not,  the  court  will  set  aside  the  requisition; 
and  order  the  money  levied  under  it  to  be  restored  to  the  ten- 
ant.^°'  When  the  writs  of  seisin  and  of  inquiry  of  damages  are 
blended  together  in  one,  as  is  sometimes  done,  the  sheriif  ought, 
after  notifying  the  parties  of  the  time  when  he  will  execute  it, 
to  organize  an  inquest  of  twelve  men,  at  the  appointed  time,  upon 
the  premises,  and  by  them  to  inquire  of  what  estate  the  husband 
was  seised,  and  whether  he  died  seised;  if  they  find  that  he  had 
aliened  the  land  and  did  not  die  seised,  then  he  ought,  by  the  in- 
quest, to  set  off,  by  metes  and  bounds,  as  much  of  the  land,  in  its 
then  improved  state,  as  would  be  equal  in  value  to  one-third  of 
the  whole  land  without  such  improvements.  He  should  then 
make  return  of  his  acts  in  this  behalf,  and  his  duty  ceases.^*' 

23.    Damages. 

Before  considering  the  question  of  the  trial,  which  is  conducted 
in  same  manner  as  in  a  personal  action,  and  the  verdict  of  the 
jury,  which  is  peculiar,  we  will  briefly  treat  of  the  question  of 
damages.  Where  the  husband  died  seised,  damages  are  given  by 
the  statute  of  Merton,  20  Hen.  IH.,  c.  i,"*  which  is  in  these 
words :  "Of  widows  which  after  the  death  of  their  husbands  are 
deforced  of  their  dowers,  and  cannot  have  their  dowers  or  quar- 
antine without  plea,  whosoever  deforce  them  of  their  dowers  or 
quarantine  of  the  lands  whereof  their  husbands  died  seised,  and 
that  the  same  widows  after  shall  recover  by  plea ;  they  that  be 
convict  of  such  wrongful  deforcement,  shall  yield  damages  to  the 

167  2  Saund.  45  a;  3  Lev.  409. 

168  Benner  v.  Evans,  3  P.  &  W.  456;  Thompson  v.  Morrow,  5  S.  & 
R.  289. 

169  Rob.  Dig.  179. 
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same  widows;  that  is  to  say,  the  value  of  the  whole  dower  to 
them  belonging,  from  the  time  of  the  death  of  their  husbands 
unto  the  day  that  the  said  widows,  by  judgment  of  our  court, 
have  recovered  seisin  of  their  dower,  &c.,  and  the  deforcers 
nevertheless  shall  be  amerced  at  the  king's  pleasurs."  And  where 
she  recovers  damages,  she  is  entitled  to  costs  j-^'"  and  only  in  this 
case,  because  costs  are  given  by  the  statute  of  Gloucester,  6  Edw. 
I.,  c.  I,  only  when  damages  are  recoverable.^"  It  is  only  when 
the  husband  dies  seised,  that  a  judgment  for  money  can  be  given, 
in  a  writ  of  dower  unde  nihil  habet,  against  the  defendant ;  if  he 
did  not  die  seised,  then  the  demandant  is  only  entitled  to  recover 
one-third  of  the  land  itself,  according  to  its  value  at  the  time  of 
the  alienation  by  the  husband,  to  be  held  in  severalty,  and  to  be 
laid  off  by  metes  and  bounds,  and  for  this  only  can  she  have 
judgment.^^^  The  seisin  of  a  mortgagor,  after  the  incumbrance 
has  become  due,  is  such  an  one  as  will  carry  damages.^^^  If  the 
heir  sell  the  land,  the  widow  will  be  entitled  to  damages  against 
the  tenant,  from  the  time  of  her  husband's  death,  although  the 
tenant  may  not  have  been  so  long  in  possession  ;"*  but  this  claim 
to  damages  is  liable  to  be  abridged,  as  we  have  already  seen,  by 
the  plea  of  tout  temps  prist ;  and  the  general  rule  may  be  stated 
to  be,  that  when  the  tenant  does  not  plead  that  plea,  the  demands 
ant  is  entitled  to  damages  from  the  day  of  her  husband's  death, 
provided  he  died  seised.^'*  The  measure  'of  damages  in  this  ac- 
tion is  the  net  profits  of  the  land  (deducting  improvements,  re- 
pairs and  taxes),  from  the  time  of  demand  proved,  in  case  of  the 
interposition  of  the  plea  of  tout  temps  prist;  the  demand  may  be 
iether  en  pais,  or  by  matter  of  record,  as,  the  commencing  of  an 
action."'  If  the  heir  have  sold  the  land,  and  the  widow  re- 
cover her  dower  against  the  vendee,  he  must  pay  her  portion  of 

170  Hillyer  v.  Larzelere,  10  Johns.  216. 
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the  whole  mesne  profits,  from  the  death  of  her  husband,  ahhough 
he  has  not  been  the  owner  half  of  the  time."' 

24.    Verdict. 

If  the  jury  find  a  verdict  for  the  demandant,  where  the  husband 
seised,  they  ought  also  to  find:  i.  The  fact,  that  her  husband 
died  seised,  and  also  of  what  estate,^'*  and  the  time  of  his  death, 
to  entitle  her  to  mesne  profits  and  damages  for  detaining  her 
dower :  2.  The  annual  value  of  the  land :  3.  They  must  assess 
the  damages  on  account  of  the  detention  of  her  dower:  4.  Costs. 
And  the  demandant  has  thereupon  judgment  to  recover  seisin  of 
a  third  part  of  the  tenements  in  demand,  in  severalty,  by  metes 
and  bounds,  and  the  mesne  profits  and  damages.  But  if  the 
jury  omit  to  find,  either  the  whole,  or  any  part  thereof,  the  omis- 
sion may  be  supplied  by  a  writ  of  inquiry  ;"^  as,  where  the  jury 
find  that  the  husband  died  seised,  but  omit  the  rest,  a  writ  of 
inquiry  may  be  awarded  to  supply  the  omission;  so,  where  the 
jury  omit  to  find  damages  for  the  detention  and  costs,  or  the  de- 
mandant may  remit  the  value  and  damages.^*"  It  might  be  doubt- 
ful, if  a  jury  found  for  the  demandant,  and  damages  and  costs, 
but  omitted  to  find  that  the  husband  died  seised,  whether  a  writ 
of  inquiry  would  supply  the  defect ;  but  the  party  may  remit  the 
value  of  the  land  from  the  time  of  the  death,  and  also  damages.^'^ 
As  damages  and  costs  are  added  by  statute  to  the  judgment  as  to 
the  latter  may  be  affirmed  on  a  writ  of  error,  and  the  judgment 
for  the  damages  reversed,  because  they  are  distinct  in  their 
nature;  and  a  writ  of  error  lies,  after  judgment  of  seisin,  and 
before  judgment  for  damages.  And  upon  this  principle,  it  is 
observed  by  Sergeant  Williams,'*^  that  it  seems  to  be,  that  where 
there  is  judgment  to  recover  seisin,  either  by  default  or  upon 
verdict,  where  the  jury  have  neglected  to  find  anything  else,  and 
the  writ  of  seisin  is  executed  and  the  tenant  dies  before  there 
is  any  judgment  for  the  value  and  damages,  the  demandant  can- 
not have  a  scire  facias,  either  against  the  heir  of  terre-tenants, 

177  Lyle  V.  Richards,  9  S.  &  R.  368;  Seaton  v.  Jamison,  7  W.  533. 

178  For,  if  the  husband  alien,  and  take  back  an  estate  for  life,  the 
wife  shall  recover  dower,  but  no  damages.    2  Sell.  Pr.  208. 

179  Benner  v.  Evans,  3  P.  &  W.  455. 

180  2  Sell.  Pr.  209;  Barnett  v.  Barnett,  16  S.  &  R.  SS- 

181  Ibid. 

182  2  Saund.  45  n. 
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for  the  purpose  of  suing  out  a  writ  of  inquiry  of  such  value  and 
damages ;  because,  when  the  tenant  dies,  before  judgment  given 
for  them,  it  remains  a  judgment  at  common  law.  So,  where  the 
demandant  dies  after  judgment  of  seisin,  but  before  the  execu- 
tion of  a  writ  of  inquiry  for  the  value  and  damages,  her  personal 
representatives  shall  not  have  a  scire  facias  for  the  value  and 
damages.^*' 

The  demandant  in  an  action  of  dower  unde  nihil  habet,  is  en- 
titled to  recover  damages  from  the  tenant  of  the  freehold  for  the 
time  being,  to  be  estimated  from  the  time  of  the  death  of  her 
husband,  where  he  died  seised,  although  the  defendant  may  have 
been  tenant  but  a  short  part  of  the  time.^**  If  the  verdict  find 
that  the  husband  did  not  die  seised,  having  aliened  during  his 
life,  and  instead  of  finding  the  annual  value,  find  the  entire  value 
of  the  land  at  the  time  of  the  alienation,  this  will  be  considered 
as  surplusage  :^^°  and  the  court  said — "If  the  demandant  should 
ever  take  a  writ  of  inquiry  for  damaged  or  mesne  profits,  she 
may  subject  herself  to  a  writ  of  error ;  but  if  she  only  take  her 
writ  of  seisin,  there  will  have  been  no  harm  done;  even  if  this 
were  more  than  surplusage,  and  were  actual  error,  the  court,  in 
this  action,  can  affirm  in  part  and  reverse  in  part."  The  case  of 
Shirtz  V.  Shirtz,^^*  reviews  at  length  this  doctrine,  and  confirms 
the  former  decisions  of  the  court.  The  points  decided  were,  that 
in  an  action  of  dower,  if  the  jury  find  that  the  husband  of  the 
plaintiff  did  not  die  seised,  and  find  the  annual  value  of  the  prem- 
ises at  the  time  of  alienation,  the  latter  part  of  the  finding  is 
surplusage;  and  upon  a  scire  facias  by  the  plaintiff,^'^  demand- 
ing seisin  of  dower,  she  is  entitled  to  recover,  as  if  the  judgment 
had  been  rightly  and  fully  entered.  In  the  execution  of  a  writ 
of  seisin,  the  plaintiff  is  entitled  to  be  endowed  according  to  the 
value  of  the  land  at  the  time  of  assigning  the  dower ;  leaving  out 
of  the  estimate  only  the  value  of  improvement  made  thereon 
since  the  alienation  by  the  husband. 

25.    Habere  facias. 

The  writ  of  execution  for  the  recovery  of  the  land  is  an  habere 

183  Gerard  v.  Gerard,  i  Salk.  252. 

184  Seaton  v.  Jamison,  7  W.  533- 

185  Leineweaver  v.  Stoever,  17  S.  &  R.  297. 

186  SW.  255. 

187  See  this  case,  for  the  form  of  the  writ  of  scire  facias. 
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facias  seisinam;  by  which,  when  damages  and  costs  are  recov- 
ered, the  sheriff  may  also  be  directed. to  levy  them;  and  the  de- 
mandant may  have  a  capias  ad  satisfaciendum  for  the  damages 
and  costs,  under  the  statute  of  Gloucester,  6  Edw.  I.,  c.  i,  §2.^** 
In  an  action  of  dower,  a  judgment  was  confessed  for  the  de- 
mandant's dower,  claimed  in  the  lands;  a,  writ  of  habere  facias 
seisinam  issued,  and  the  demandant's  dower  was  laid  off ;  on  the 
return  of  the  writ,  the  county  court  entered  judgment  for  nomi- 
nal damages  and  costs ;  on  appeal,  the  judgment  for  the  damages 
and  cost  was  reversed.^'*  If  the  tenant  die  after  judgment,  and 
before  execution  issues,  an  execution  subsequently  issued  is  void, 
and  nothing  passes  by  the  service  of  it.^'"  Neither  can  the  de- 
mandant, in  such  case,  enter  without  the  aid  of  the  sheriff;  for 
it  cannot  be  ascertained,  except  by  assignment,  into  what  part  of 
the  land  she  has  a  right  of  entry;  an  entry,  therefore,  gives  her 
no  right  of  possession  under  the  judgment.^^^ 

26.    Assignment  by  metes  and  bounds. 

If  dower  be  demanded  of  lands,  or  of  things  that  may  be 
severed,  the  sheriff  ought  to  assign  the  demandant  the  third  part 
by  metes  and  bounds;  and  if  he  do  not  return  seisin  by  metes 
and  bounds,  it  is  ill,^  unless  closes  certain  are  assigned  by  name, 
or  such  a  manor  as  is  known  and  certain,  in  lieu  of  dower  of 
other  manors;  an  assignment,  however,  though  in  a  different 
manner,  by  consent  of  the  parties,  may  be  good.  But  to  a  writ 
of  habere  facias  seisinam,  the  sheriff  cannot  return  that  he  de- 
livered the  demandant  one,  instead  of  a  third  part  of  the  three, 
in  recompense  of  her  dower.  And  where  the  sheriff  returned 
that  he  had  assigned  to  the  demandant,  for  her  dower  of  a  house, 
the  third  part  of  each  chamber,  and  had  chalked  it  out  to  her; 
this  was  held  an  idle  and  malicious  return,  and  he  was  committed 
for  it,  as  he  ought  to  have  assigned  her  certain  chambers,  or 
rooms  thereout.'  If  dower  be  demanded  of  meadow,  pasture, 
&c.,  the  sheriff  may  assign  all  meadow,  &c.,  for  dower.*    When 

188  Rob.  Dig.  107;  Tidd  979. 

189  2  H.  &  Johns.  443. 

190  Hildrdth  v.  Thompson,  16  Mass.  191. 

191  Hildreth  v.  Thompson,  16  Mass.  191. 

2  Benner  v.  Evans,  3  P.  &  W.  455. 

3  2  Compt.  Pr.  341. 

4  Ibid. 
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the  sheriff  has  executed  the  writ  of  seisin,  the  demandant  must 
bring  an  action  of  ejectment  to  get  into  possession."  In  dower 
for  the  third  part  of  a  mill,  of  a  kiln  house  and  of  two  acres  of 
land,  the  judgment  was  to  recover  seisin  of  the  third  part  of  the 
aforesaid  tenements,  in  severalty,  by  metes  and  bounds;  and  it 
was  assigned  for  error,  that  the  judgment  of  the  mill  and  kiln 
ought  not  to  be  by  metes  and  bounds,  and  if  it  should  be  divided 
by  metes  and  bounds,  neither  of  the  parties  could  use  his  part, 
but  the  whole  must  be  used  entirely,  and  the  judgment  ought  to 
have  been  of  the  third  part  only;  and  the  judgment  was  re- 
versed, on  a  writ  of  error.* 

27.    Subsequent  proceedings. 

By  16  &  17  Car.  II.,  c.  8,  §§3-4,^°^  execution  shall  not  be  stayed 
by  writ  of  error,  upon  any  judgment  in  dower,  after  verdict, 
unles  the  plaintiff  in  error  become  bound  to  pay  damages  and 
costs  in  case  of  affirmance,  or  of  discontinuance  or  nonsuit;  and 
a  writ  shall  issue  to  inquire  of  mesne  profits,  and  damages  by 
waste  done  after  the  first  judgment.^^'  On  the  return  of  the 
writ  of  execution,  either  party  may  apply  to  the  court  to  inquire 
into  the  facts  involved  therein — they  are  bound  to  grant  such 
relief  as  may  be  necessary  to  secure  a  faithful  execution  of  the 
writ  on  legal  principles;  but  matters  alleged  as  ground  of  com- 
plaint and  error,  which  are  dehors  the  record,  cannot  be  inquired 
into  on  a  writ  of  error.^**  In  the  commencement  and  conducting 
of  this  action  to  judgment,  the  act  of  1836,  for  the  commence- 
ment of  real  actions,  must  always  be  borne  in  mind.^°"  A  judg- 
ment for  damages  or  detention  of  dower  takes  date  as  a  lien, 
from  the  time  of  its  entry,  and  not  from  the  time  when  the  right 
to  dower  accrued.^'* 

5  2  Saund.  45  m. 

6  Gilpin  v.  Cookson,  i  Lev.  182. 

192  Rob.  Dig.  41-2. 

193  See  Kent  v.  Kent,  2  Str.  971. 

194  Benner  v.  Evans,  3  P.  &  W.  457. 
19s  See  Chap.  7,  §35,  Vol.  i,  p.  270. 
196  Evans  v.  Evans,  i  Phila.  113. 
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I.    Of  the  action  of  partition  at  common  law. 

At  common  law,  there  were  no  means  of  compelling  the  division 
of  an  estate  between  joint-tenants  and  tenants  in  common,  the 
writ  de  partitione  facienda  lying  only  in  favor  of  coparceners 
This  defect  in  the  law  was  remedied  by  statutory  provisions, 
which  placed  joint-tenants  and  tenants  in  common  on  an  equal 
footing  with  parceners.  The  inconvenience  which  resulted  from 
the  occupation  of  the  whole  land  or  the  receipt  of  all  the  profits, 
by  one  joint-tenant  or  tenant  in  common,  induced  the  passage  of 
the  statute  31  Hen.  VIII.,  c.  i,*  which  gave  a  writ  of  partition 
to  joint- tenants  and  tenants  in  common  of  estate  of  inheritance; 
and  the  statute  32  Hen.  VIII.,  c.  32,  gave  the  like  remedy  to 
joint-tenants  and  tenants  in  common  against  tenants  for  life  or 
years.^  Prior  to  those  enactments,  this  writ  was  confined  to  co- 
parceers ;  and  although  one  coparcener  might  maintain  it  against 
the  alienee  of  another,  or  against  a  tenant  by  the  curtesy,  yet 
neither  the  one  nor  the  other  of  these  could  maintain  such  writ 
against  a  coparcener.  But  by  these  statutes,  the  benefit  of  the 
action  has  been  extended  not  only  to  those  already  mentioned, 
but  to  the  alienee  of  a  parcener,  who  may  now  have  a  writ  of 
partition  against  the  other,  because  they  are  tenants  in  common.^ 

1  Rob.  Dig.  217;  Coleman  v.  Coleman,  19  Pa.  105. 

2  Rob.  Dig.  224.    See  Stevens  v.  Enders,  i  Green  271. 

3  Co.  Litt.  17s  a. 
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In  Pennsylvania,  there  are  three  modes  of  compelling  a  parti- 
tion of  lands:  i.  By  bill  or  petition  in  the  orphans'  court  of  the 
proper  county,  on  the  part  of  the  widow  or  children  of  an  in- 
testate; and  to  which  the  pendency  of  an  action  of  partition  at 
common  law  is  no  objection  or  bar:'  2.  By  bill  in  equity:  3. 
By  the  common  law  proceeding  by  writ  de  partitione  facienda. 
The  latter  mode  only  comes  properly  within  the  scope  of  this 
work,  but  we  may  observe  that  partition  and  the  pleadings  therein 
are  in  some  cases  founded  on  the  principles  of  the  common  law, 
and  sometimes  on  statutes,  and  sometimes  on  the  deeds  of  the 
parties  concerned,  independently  of  the  forms  of  procedure  al- 
ready specified."  The  action  follows  the  chancery  rather  than 
the  common  law  action  in  its  principles,  and  is  quite  as  flexible 
in  its  form  f  it  is  certain,  that  the  form  and  substance  of  the  ac- 
tion are  adapted  to  furnish  quite  as  complete  a  remedy  as  the  bill 
for  partition  in  chancery.'' 

in  1845  the  courts  of  common  pleas  of  Philadelphia  were  en- 
vdowed  with  equity  powers  in  all  cases  of  dower  and  partition 
within  the  city  and  county  of  Philadelphia,*  and  by  the  act  of 
February,  1857,^  the  jurisdiction  of  the  common  pleas  was  simi- 
larly extended  throughout  the  state.  By  the  act  of  1885^°  the 
various  acts  on  this  subject  were  codified  with  the  evident  intent 
to  create  a  harmonious  system.  Since  that  time,  partition  pro- 
ceedings have  been  conducted  by  bill  in  equity  because  it  is  so 
much  more  convenient  and  effective.^^  Resort,  however,  may 
still  be  had  if  preferred  to  a  partition  at  law  and  for  that  reason, 
the  chapter  on  legal  partition  is  still  retained  in  the  present  work. 

Indeed  the  continuance  of  this  remedy  is  recognized  in  the  act 
of  1897  which  provides  that  "whenever  a  bill  shall  have  been  or 
shall  hereafter  be  filed  in  any  court  having  equitable  jurisdiction 
in  cases  of  partition,  and  [the]  master  or  the  master  and  com- 
missioners to  whom  the  proceedings  have  been  or  may  be  re- 

4  Rex  V.  Rex,  3  S.  &  R.  536. 

5  An  action  of  partition  lies/  where  it  becomes  impossible  to  divide 
the  land  in  a  mode  provided  by  will.    Klohs  v.  Reifsnyder,  6l  Pa.  240. 

6  Wills  V.  Abernethy,  Dist.  Court,  Allegheny,  Lowrie,  J. 

7  McCIure  v.  McClure,  i  Phila.  117. 

8  Act  March  17,  §3,  P.  h.  160,  Purd.  §27,  p.  3414. 

9  Act  Feb.  14,  P.  L.  39- 

10  Act  July  I,  §1,  P.  L.  257,  3  Purd.  §28,  p.  3414. 

11  Doyle  V.  Brundred,  i8g  Pa.  113,  119. 
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ferred  have  reported  or  shall  hereafter  report  that  the  lands  or 
tenements  cannot  be  divided  without  prejudice  to  or  spoiling  the 
whole,  and  the  parties  in  interest  have  refused  or  shall  hereafter 
refuse  to  take  the  same  at  the  valuation,  or  if  the  master  or  the 
master  and  commissioners  have  reported  or  shall  hereafter  re- 
port that  the  parties  in  interest,  or  either  or  any  of  them,  have 
refused  to  make  [take?]  any  purpart  or  purparts  at  the  valuation 
thereof,  then,  in  such  case  the  said  court  may  order  the  master 
to  make  sale  of  such  purpart  or  purparts,  or  of  the  whole,  so 
reported  to  have  been  refused,  at  public  auction,  giving  like 
notice  that  is  required  in  sales  under  proceedings  in  partition  in 
common  law  courts."^^ 

2.    Jurisdiction. 

The  act  of  1799^'  conferred  upon  the  supreme  court  original 
jurisdiction  in  partition,  throughout  the  state,  at  the  suit  of  a 
tenant  in  common,  joint-tenant  or  coparcener,  and  though  that 
court  has  now  no  original  jurisdiction,  this  statute  is  the  founda- 
tion of  our  system.^*  By  the  act  of  1806,^''  the  jurisdiction 
thereby  conferred  was  extended  to  the  respective  county  courts 
of  common  pleas ;  by  the  act  of  1807,^°  it  was  provided  that  they 
should  have  power  to  issue  writs  of  partition  whether  the  de- 
fendants were  minors,  or  of  full  age;  and  by  the  act  of  1846,^^ 
it  was  enacted,  that  they  should  have  concurrent  jurisdiction  with 
the  orphans'  courts  to  make  partition  between  the  heirs  of  an 
intestate,  who  took  by  descent,  though  their  ancestor  died  sole 
seised.^*    The  act  of  1854  gives  the  courts  jurisdiction,  though 

12  Act  July  14,  P.  ly.  268,  3  Purd.  §32,  p.  3417. 

13  Act  II  April,  1799,  3  Sin.  L.  386,  3  Purd.  §§,  p.  3403. 

14  Though  the  foundation  of  our  system,  it  is  not  correct  to  suppose 
that  this  act  is  the  origin  of  the  jurisdiction  of  the  common  law  courts 
of  the  action  of  partition ;  the  act  of  1772  had  given  to  the  supreme  court 
and  the  courts  of  common  pleas  jurisdiction  of  the  action  of  partition; 
but  the  practice  was  the  same  as  under  the  English  statute  of  32  Hen. 
VIII.  Clawges  v.  Clawges,  2  Miles  36.  But  by  this  and  various  subse- 
quent acts  of  assembly,  the  powers  of  the  courts  were  enlarged,  and  the 
proceedings  in  partition  fully  regulated.  Coleman  v.  Coleman,  19  Pa. 
105. 

15  Act  28  March,  1806,  4  Sm.  L.  33S,  3  Purd.  §2,  p.  3405. 

16  Act  7  April,  1807,  4  Sm.  L.  398,  3  Purd.  §3,  p.  3405. 

17  Act  21  April,  1846,  P.  1,.  426,  3  Purd.  §110,  p.  3451. 

18  Gourley  v.  Kinley,  66  Pa.  270.  It  is  said,  that  the  concurrent  juris- 
diction conferred  by  this  act  is  seldom  or  never  exercised,  owing  to  the 
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the  lands  to  be  divided  lie  in  several  counties;^'  but  such  action 
shall  only  be  brought  in  the  county  where  a  decedent,  whose 
land  is  to  be  divided,  had  his  domicil,  or  where  the  homestead,  or 
larger  part  of  the  estate  in  value,  shall  be  situated  f  the  parties 
may,  nevertheless,  bring  separate  actions,  in  each  county,  at  their 
option.^^ 

3.    When  partition  lies. 

An  equitable  estate  is  sufficient,  in  Pennsylvania,  to  support  an 
action  in  partition.^^  The  existence  of  a  judgment,  or  a  mort- 
gage, against  an  undivided  interest  presents  no  obstacle  to  a  par- 
tition, because  the  incumbrance  attaches  upon  the  part  set  out 
for  the  one  against  whom  it  was  entered;^'  the  same  principle 
may  be  applied  to  the  case  of  an  incumbrance  secured  by  the 
vendor's  retention  of  the  legal  title.^*  So,  partition  may  be  had 
of  wild  lands,  of  which  neither  party  has  the  actual  possession  f^ 
but  an  adverse  holding  by  the  defendant,  for  any  period,  how- 
ever short,  bars  a  recovery  in  partition  ;^®  nothing  short,  however, 
of  an  adverse  possession,  from  which  an  actual  ouster  may  be  in- 
ferred, will  bar  the  right  of  a  tenant  in  common  to  maintain  par- 
tition.^^ The  owner  of  an«undivided  interest  in  a  purpart,  can- 
not maintaiil  a  common  law  action  of  partition  ;^^  so,  where  the 
estate  of  the  defendants  is  liable  to  open,  and  let  in  after-born 
children,  partition  cannot  be  sustained.^^    A  church  property  and 

practical  inconvenience  and  difficulty  of  carrying  out  the  provisions  of  the 
orphans'  court  partition  act,  by  an  action  of  partition  in  courts  of  com- 
mon law  jurisdiction.    Ibid.,  274.    See  Snyder's  Appeal,  36  Pa.  166-9. 

19  Act  20  February,  1854,  P.  L.  89 ;  3  Purd.  §95,  p.  3447. 

20  Ibid. 

21  Act  14  May,  1874,  P.  L.  156,  3  Purd.  §99,  p.  3449. 

22  Willing  V.  Brown,  7  S.  &  R.  467- 

23  Bavington  v.  Clarke,  2  P.  &  W.  124;  McLanahan  v.  Wyant,  2  P.  & 
W.  279;  Long's  Appeal,  77  Pa.  151;  Low  v.  Holmes,  2  C.  E.  Green  123. 

24  Longwell  v.  Bentley,  23  Pa.  99. 

25  Bellas  v.  Graham,  3  Am.  L.  J.  64. 

26  Law  V.  Patterson,  i  W.  &  S.  184;  McMasters  v.  Carothers,  i  Pa. 
■  325;  Longwell  V.  Bentley,  23  Pa.  99;  Florence  v.  Hopkins,  46  N.  Y.  182. 

27  Galbreath  v.  Galbreath,  S  W.  146. 

28  Sweeny  v.  Meany,  i  Miles  167;  State  v.  Parker,  4  Halst.  242. 

29  Gest  V.  Way,  2  Wh.  445.  This  is  remedied  by  the  act  of  3  June, 
1840,  P.  L.  593,  3  Purd.  §23,  p.  3412,  which  provides  that  a  demandant, 
who  has  an  indefeasible  estate  may  maintain  partition,  though  there  may 
be  a  linjitation  to  persons  not  in  esse  at  the  impetration  of  the  writ.    And 
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burial  ground,  held  for  the  use  of  two  distinct  religious  societies, 
is  not  the  subject  of  partition.^"  And  where  a  particular  piece  of 
land,  containing  iron  ore,  is  incapable  of  being  divided,  without 
great  injustice  to  the  parties,  a  covenant  that  it  shall  remain  un- 
divided as  a  source  of  supply  to  the  residue  of  their  lands,  con- 
firmed by  a  decree  of  partition  of  the  other  lands,  is  binding  on 
their  successors  in  the  title,  and  a  bar  to  a  future  action  of  parti- 
tion, so  long  as  the  supply  of  ore  remains  unexhausted.^^  The 
act  of  1874  provides  for  the  partition  of  lands  and  coal  and  tim- 
ber rights  therein,  whether  the  rights  of  all  the  parties  be  co- 
extensive with  the  whole  or  not.'^ 

4.    Parties. 

As  a  general  rule,  no  one  can  maintain  partition,  who  has  not 
an  estate,  which  entitles  him  to  immediate  possession.^^  Thus, 
cestuis  que  trust  who  are  only  entitled  to  the  income,  cannot 
maintain  partition  for  lands  held  upon  an  active  trust;'*  nor 
parties  seised  of  a  vested  remainder  in  fee.'^  It  has  been  much 
doubted,  whether  a  tenant  by  the  curtesy  can  maintain  a  common 
law  action  of  partition  for  though  the  statute  of  32  Hen.  VIII., 
c.  32,  gives  the  writ  of  partition  to  joint- tenants  and  tenants  in 
common,  seised  of  an  estate  of  inheritance  against  tenants  for 
life  or  years,  it  does  not,  e  converso,  give  the  writ  to  tenants  for 
life  or  years ;  the  case  cited  by  Lord  Coke,  °'  was  one  against,  and 
not  for,  a  tenant  by  the  curtesy,  and  therefore  does  not  support 

the  act  5  April,  1842,  §9,  P.  L.  234,  3  Purd.  §24,  p.  3413,  provides  that 
such  demandant's  estate  need  not  be  a  fee  simple. 

30  Brown  v.  Lutheran  Church,  23  Pa.  495. 

31  Coleman  v.  Coleman,  19  Pa.  100;  Co'eman  v.  Grubb,  23  Pa.  393; 
Blewett  V.  Coleman,  40  Pa.  45;  Colemail  v.  Blewett,  43  Pa.  176;  Coleman's 
Appeal,  62  Pa.  252. 

32  Act  14  May,  1874,  §3,  P.  L.  156,  Purd.  1934. 

33  Brownell  v.  Brownell,  19  Wend.  367.  If  one  person  purchase  at  a 
tax  sale,  for  himself  and  another,  the  latter  may  maintain  partition, 
though  the  former  demise  the  land  to  a  tenant,  with  possession.  Stewart 
V.  Brown,  2  S.  &  R.  461. 

34  Hutchison's  Appeal,  82  Pa.  509. 

35  Stevens  v.  Enders,  i  Green  271;  Burroughs  v.  Dunlap,  I  Green 
284. 

36  Co.  LJtt.  175  a. 
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his  dictum.^'  The  act  of  1835  provides,  that  parties  interested 
in  real  estate  may  maintain  partition,  though  there  may  be  a  life 
estate  in  part  or  parts  of  the  property,  with  remainders  over  in 
fee,  provided  all  persons  interested  be  made  parties;'^  and  the 
act  of  1840  provides,  that  such  action  may  be  maintained,  though 
there  be  a  limitation  over  of  an  estate  or  interest  in  the  premises, 
or  some  part  thereof,  to  a  person  or  persons  not  in  esse  at  the 
issuing  of  the  writ,  provided  the  demandant  has  an  indefeasible 
estate  in  the  purpart  claimed  by  him,  not  liable  to  be  diminished 
or  defeated  by  a  subsequent  event,  and  that  all  persons  interested, 
then  in  esse,  be  made  parties.^'  And,  by  a  subsequent  statute,  the 
demandant's  estate  need  not  be  a  fee  simple ;  but  the  writ  may  be 
sued  by  a  person  having  a  legal  or  equitable  life  estate  in  the 
premises  ;*"  this  appears  fully  to  cover  the  case  of  a  tenant  by  the 
curtesy.  A  vendee  of  one  of  several  tenants  in  common,  by 
articles  of  agreement,  may  maintain  partition.*^  The  rule  as  to 
defendants  is,  that  all  parties  holding  by  derivative  title  from  one 
of  the  original  cotenants  may  be  joined  as  defendants,  though 
their  interests  be  several.*^  It  is  errof  to  join  as  a  defendant  one 
who  has  not  a  freehold  in  the  land,*'  except  in  the  cases  provided 
for  by  the  statute  32  Hen.  VIIL,  v.  32.  A  feme  covert  being 
compellable  to  make  partition,  may  become  party  to  an  amicable 
action  of  partition ;  and  so  may  minors  by  their  guardians.** 


Common  Pleas,  No.    i. 
June  Term,  1912,  No.    . 


FORM  Die  affidavit  THAT  PARTIES  ARE  UNKNOWN. 

A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 

Iv.  M.,  a  minor  above  the  age  of 

fourteen  years,  and  J.  K. 
County  of  ,  ss. 

37  See  Walker  v.  Dilworth,  2  ball.  256;  Stevens  v.  Enders,  I  Green 
275.  But  a  tenant  by  the  curtesy  initiate  may  have  partition  in  equity. 
Sears  v.  Hyer,  r  Paige  483 ;  Riker  v.  Darke,  4  Edw.  Ch.  668. 

38  Act  II  April,  183s,  P.  L.  199,  3  Purd.  §22,  p.  3412. 

39  Act  3  June,  1840,  P.  L.  593,  3  Purd.  §23,  p.  3412. 

40  Act  S  April,  1842,  §9,  P-  L.  234,  3  Purd-  §24,  P-  3413- 

41  Longwell  V.  Bentley,  23  Pa.  99- 

42  Harlan  v.  Langham,  69  Pa.  235. 

43  Mark  v.  Mark,  9  W.  410;  Power  v.  Power,  7  W.  205.  See  Davis 
V.  Reeves,  2  Clark  314. 

44  Wetherill  v.  Mecke,  Bright.  135. 
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A.  B.,  the  plaintiff  above  named,  being  duly  sworn  according  to 
law,  deposes  and  says  that  one  undivided  eighth  part  of  the  prem- 
ises mentioned  in  the  writ  of  partition  in  the  above  case  was 
owned  by  a  certain  M.  N.,  who  removed  to  the  State  of  Cali- 
fornia many  years  ago,  and  has  since  died  seised  of  the  said  one- 
eighth  part  of  the  premises  as  deponent  believes,  and  that  the 
same  is  now  owned  by  his  heirs  at  law  or  devisees,  or  by  their  or 
his  alienees,  and  that  the  names  and  residences  of  such  heirs  at 
law  devisees,  or  alienees  are  unknown  to  the  deponent. 
Sworn  to  and  subscribed  before  me, 

this  day  of  ,  1912. 


r'  I         ^-  ^- 


FORM  OE  DECREE  OE  PUBI,ICATION  TO  UNKNOWN  PARTIES. 


A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 
L.  M.,  a  minor  above  the  age  of 
fourteen  years,  and  J.  K. 


Common  Pleas,  No.   i. 
June  Term,  1912,  No.     . 


And  now  ,  1912,'it  appearing  to  the  court  by  the  oath  of 

A.  B.,  the  plaintiff  in  this  case,  that  the  names  and  residences  of 
parties  interested  in  the  premises  mentioned  in  the  writ  and  dec- 
laration as  owners  of  one  undivided  eighth  part  thereof,  are  un- 
known to  him,  the  court,  on  motion  of  R.  S.,  Esq.,  attorney  for 
the  plaintiff,  direct  notice  to  be  given  to  said  parties  by  publica- 
tion once  a  week  for  six  successive  weeks,  before  the  return  day 
of  the  said  writ,  in  the  San  Francisco  Times,  a  newspaper  pub- 
lished in  the  city  of  San  Francisco,  State  of  California,  and  in 
,  a  newspaper  published  in  the  city  of  Philadelphia,  and 
State  of  Pennsylvania. 

(Signature  of  Judge.) 

FORM  OF  AFFIDAVIT  OF  PUBUCATION. 

(Title  of  case.) 
County  of  Philadelphia,  ss. 

A.  M.,  being  duly  sworn  according  to  law,  deposes  and  says 
that  he  is  the  editor  (or  clerk  in  the  office)  of  the  ,  a 

weekly  newspaper  published  in  the  city  of  Philadelphia,  State  of 
Pennsylvania,  and  that  an  advertisement,  of  which  the  annexed 
slip,  cut  from  said  newspaper,  is  a  copy,  was  published  in  said 
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newspaper  for  six  successive  weeks,  viz.,  in  the  issues  under 
dates  of 

A.  M. 

Sworn  to  and  subscribed,  etc. 

(Attach  copy  of  advertisement.) 

5.    Writ  and  service. 

This  writ  issues  on  a  praecipe  to  the  prothonotary  in  the  usual 
manner.*^  And  is  to  be  served  by  the  sheriff  on  all  the  parties 
resident  in  the  county  where  the  land  lies,  personally,  or  by  copy 
left  at  their  place  of  abode,  at  least  twenty  days  before  the  return 
day  of  the  writ;  and  on  persons  residing  without  the  county,  by 
publication  in  such  newspaper  as  the  court  may  direct,  for  six 
weeks  prior  to  such  return  day.*^  The  court  is  not  required  to 
decide  whether  the  parties  have  title,  before  directing  the  mode 
of  service;"  and  the  omission  of  the  Christian  name  of  one  of 
the  defendants  does  not  prevent  the  court  from  obtaining  juris- 
diction over  him  by  publication.**  Where  the  subject  of  contro- 
versy is  a  tract  of  land,  or  other  single  tenement,  situate  in  dif- 
ferent counties,  the  writ  may  be  served  by  the  sheriff  of  the 
county  from  which  it  issues;*^  where  the  lands  lie  in  several 
counties,  service  of  process  may  be  made  by  any  sheriff  where 
the  real  estate  is  situated,  or  any  defendant  may  be  found ;'"  and 
by  a  subsequent  act,  process  required  to  be  served  personally, 
may  be  executed  by  the  sheriff  of  the  county  in  which  the  action 
is  commenced.'^  The  mode  of  service  upon  an  infant  defendant 
in  a  real  action,  is  prescribed  by  the  act  of  1836,  and  has  been 
already  considered."^  A  minor  may  be  served  by  publication;"" 
and  service  may  be  made  upon  the  committee  of  a  lunatic  de- 

45  All  the  parties  interested  must  be  named,  if  known.    Act  25  April, 
1850,  §9,  P.  h.  571,  3  Purd.  §110,  p.  3451- 

46  Act  II  April,  183s,  §4,  P-  L-  200,  3  Purd.  §10,  p.  3408.    And  see 
act  26  March,  1808,  4  Sm.  L.  S18,  3  Purd.  §9,  p.  34o8. 

47  Biddle'v.  Starr,  9  Pa.  461. 

48  Girard  Life  Insurance  Co.  v.  Farmers  and  Mechanics'  Bank,  57  Pa. 
388. 

49  Act  13  June,  1836,  §80,  P.  L.  587,  i  Purd.  §2,  p.  268. 

50  Act  20  February,  1854.  ?•  L.  89,  3  Purd.  §95,  P-  3447- 

51  Act  17  April,  1856,  P.  L.  386,  3  Purd.  §96,  p.  3448. 

52  See  Chap.  7,  §36,  Vol.  i,  p.  271. 

53  Girard  Life  Insurance  Co.  v.  Farmers  and  Mechanics'  Bank,  57 
Pa.  388. 
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fendant."*  If  the  names  or  residence  of  any  of  the  parties  are 
unknown  to  the  plaintiff,  on  affidavit  thereof,  the  court  may  direct 
notice  to  be  given  by  publication,  in  one  or  more  newspapers,  de- 
scribing the  parties  as  far  as  practicable,  as  shall  appear  to  the 
court  rerasonable  and  proper.°^  The  officer  is  required  by  law 
to  state  in  his  return,  the  time  and  mode  of  service ;  and  in  case 
of  publication,  compliance  with  the  order  of  court  must  be  shown 
by  affidavit,  or  otherwise,  to  the  satisfaction  of  the  court.^^ 

FORM  OF  precipe  in  PARTITION. 

A.  B. 

_,  -^  -  „  ^  „  ■  T  TT  L-  -r  Common  Pleas,  No.  i. 
C.  D.,  E.  P.,  G.  H.,  and  I.  H.,  his  wife,  }►  ^       'r  o      xt 

,,,'.,         ,,  if  Tune  Term,  1890,  No.    . 

L.  M.,  a  minor  above  the  age  of     "^ 

fourteen  years,  and  J.  K.  J 

Sir: 

Issue  summons  against  the  defendants  to  answer  the  plaintiff 
of  a  plea  wherefore  whereas  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H., 
and  I.  H.,  his  wife,  L.  M.,  a  minor  above  the  age  of  fourteen 
years,  and  J.  K.,  hold  together  and  undivided  a  certain  messuage 
and  tract  of  land,  to  wit,  all  that  certain  (describe  the  land)  of 
which  the  said  defendants  deny  partition  to  be  made  between 
them,  according  to  the  form  of  the  Act  of  Assembly  in  such  case 
made  and  provided,  and  unjustly  permit  the  same  not  to  be  done 
contrary,  etc.  Returnable  sec.  leg. 

R.  S., 
Attorney  for  Plaintiff. 
June  1, 1912. 
To  Prothonotary,  Court  of  Common  Pleas  of 

County. 

form  of  writ. 

[sbal]     County  of  ,  jj. 

The  Commonwealth  of  Pennsylvania  to  the  sheriff  pf 
County,  greeting : 

You  are  hereby  commanded  that  you  summon  C.  D.,  E.  F.,  G. 
H.,  and  I.  H.,  his  wife,  L.  M.,  a  minor  above  the  age  of  fourteen 
years,  and  J.  K.,  late  of  your  county,  to  be  and  appear  before  our 

54  Snowden  v.  Dunlavey,  11  Pa.  522. 

55  Act  25  April,  1850,  §9,  P.  I,.  571,  3  Purd.  §111,  p.  3451. 

56  Act  13  June,  1836,  §1836,  P.  L.  588,  i  Purd.  §7,  p.  269. 
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judges  at  ,  at  our  Court  of  Common  Pleas  in  and  for  said 

county,  there  to  be  held  on  the  day  of  next,  to 

answer  A.  B.  of  a  plea,  wherefore  whereas  the  said  A.  B.,  and 
the  said  C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife,  L.  M.,  and  J.  K., 
together  and  undivided  do  hold  a  certain  messuage  (describing 
premises  as  in  praecipe),  they,  the  said  C.  D.,  E.  F.,  G.  H.,  and 
I.  H.,  his  wife,  L.  M.,  and  J.  K.,  partition  thereof  between  them, 
according  to  the  laws  and  customs  of  the  Commonwealth  of 
Pennsylvania,  to  be  made  do  gainsay,  and  the  same  to  be  done, 
do  not  permit,  unjustly  and  against  the  same  laws  and  customs 
as  it  is  said,  etc.,  and  have  you  then  there  this  writ. 

Witness  the  Honorable,  etc. 

Prothonotary. 

NoTfiv — ^The  sherifif  is  directed  to  serve  this  writ  upon  the 
above-named  L.  M.,  and  also  upon  G.  M.,  his  guardian. 

Prothonotary. 
6.    Default. 

After  service  of  the  writ,  if  the  defendant  do  not  appear,  the 
plaintiff  may,  without  other  process,  file  his  declaration,  and  take 
judgment  for  default  of  appearance,  and  no  essoin  or  saver  de- 
fault shall  be  received  or  allowed  f  the  court,  however,  has  power 
to  set  aside  a  default,  on  cause  shown,'*  and  on  the  same  terms 
as  in  a  personal  action ;'°  but  judgment  quod  partitio  fiat  cannot 
be  entered,  without  filing  a  declaration.^"  On  default  being  made, 
it  is  made  the  duty  of  the  court  to  examine  the  plaintiff's  title, 
and  quantity  of  his  part  or  purpart,  and  accordingly  as  they  shall 
find  his  right  or  purpart  to  be,  they  shall  give  judgment,  and 
award  a  writ  to  make  partition,  whereby  such  proportion  or  pur- 
part shall  be  set  out  in  severalty.'^  And  the  court  shall  also 
examine  the  title  and  purparts  of  the  respective  defendants,  and 
give  judgment  accordingly,  unless  the  defendants  shall,  on  or  be- 
fore the  return  day  of  the  writ,  by  writing  filed,  declare  their  wish 
that  their  interest  in  the  premises  shall  remain  undivided.'^  And, 
by  a  subsequent  act,  it  shall  be  lawful  for  the  court,  in  all  cases 
of  partition,  wherever  it  shall  appear  advisable  and  proper,  to 

57  Ibid.,  §87,  I  Purd.  §10,  p.  269. 

58  Allen  V.  Smith,  20  Johns.  477- 

59  Burtch  v.  Hoag,  6  Cow.  398.  i 

60  Lafferty  v.  Beale,  i  Miles  51. 

61  Act  7  April,  1807,  4  Sm.  L.  398,  3  Purd.  §4,  p.  3405.  1 

62  Act  S  February,  1821,  7  Sm.  L.  353.  3  Purd.  §6,  p.  3407. 
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cause  the  shares  of  the  parties  appearing  to  be  allotted  to  them, 
and  the  residue  to  remain  subject  to  a  future  partition  among  the 
parties  entitled  thereto.*^ 

If  any  defendant  be  a  minor  without  guardian,  before  moving 
for  judgment  by  default,  a  petition  should  be  presented  asking 
for  the  appointment  of  a  guardian  ad  litem.  The  following  may 
be  used  as  a 


In  the  Court  of  Common 
Pleas,   No.    i,   of 
County,  to  June  Term, 
1912.    No. 


FORM  OF  PETITION  FOR  APPOINTMENT  OF  GUARDIAN  AD  UTEM. 

A.  B.  "^ 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 

L.  M.,  a  minor  above  the  age  of 

fourteen  years,  and  J.  K. 
To  the  Honorable  the  Judges  of  the  said  court : 

The  petition  of  A.  B.,  the  plaintiff  in  this  action,  respectfully 
represents :  That  the  above-named  L.  M.,  one  of  the  defendants, 
is  a  minor  above  (or  under,  as  the  case  may  be)  the  age  of  four- 
teen years,  and  has  no  guardian ;  that  service  of  the  writ  in  said 
action  has  been  duly  made  upon  said  minor  (or  upon  G.  M.,  the 
father  and  next  of  kin  of  said  minor,  residing  in  the  county  of 
,  which  is  also  the  residence  of  said  minor)  ;  that  the  day 
upon  which  judgment  by  default  might  have  been  taken  against 
said  minor,  if  he  was  of  full  age,  has  passed.  Your  petitioner 
therefore  prays  the  court  to  appoint  a  guardian  ad  litem  for  such 
minor. 

And  we  will  ever  pray,  etc. 

A.  B. 

(Add  affidavit  of  truth  of  facts  alleged.) 

FORM  OF  DECREE. 

(Caption.) 

And  now,  to  wit,  this  day  of  ,  1890.    Upon  con- 

sideration of  the  foregoing  petition  and  on  motion  of  R.  S.,  Esq., 
attorney  for  plaintiff,  the  courts  appoints  guardian  ad 

-litem  of  the  said  L.  M. 

(Signature  of  Judge.) 

Judgment  by  default  is  obtained  on  motion,  as  in  other  cases ; 
this  judgment  is,  however  liable  to  be  suspended  or  set  aside, 

63    Act  25  April,  1850,  §10,  P.  L.  571,  3  Purd.  §111,  p.  34Si. 
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upon  application  of  the  defendant  or  person  whose  right  or  title 
is  affected  by  it,  and  good  and  probable  cause  shown,  within  one 
year  thereafter ;  in  such  case,  the  party  is  admitted  to  appear  and 
plead,  and  the  cause  proceeds  in  due  course  of  law.°*  Although 
the  words  of  the  statutes  would  seem  to  entitle  the  plaintiif  to 
judgment,  immediately  upon  appearance  of  the  parties,  as  in 
chancery,  yet  the  act  has  been  construed  differently.  It  is  an 
amendment  of  the  common  law  practice  on  writs  of  partition, 
which  remains,  except  so  far  as  it  has  been  altered  by  the  legisla- 
ture. It  has,  therefore,  been  held,  that  if  the  defendant  appear 
and  insist  upon  his  right  to  proceed  by  plea,  as  at  common  law, 
the  plaintiff  cannot  have  judgment  quod  partitio  fiat,  without 
declaration  and  plea  filed,  and  an  issue  in  fact  or  in  law  taken.*^ 
He  can  only  have  a  summary  judgment,  therefore,  when  the  de- 
fendant agrees  to  it  or  makes  default. 

7.    Pleadings. 

If  defense  be  taken,  the  plaintiff  files  his  declaration,  setting 
forth  his  title  and  the  quantity  of  his  part  or  purpart  of  the 
premises,  as  well  as  those  of  the  defendants,  in  the  prescribed 
form,*^  and  the  latter  may  be  ruled  to  plead  as  in  other  cases. 
They  may  take  defense  under  the  issue  of  non  tenent  insimul;*^ 
and  under  this  plea  may  give  evidence  that  some  of  them  are  not 
tenants  of  the  freehold,  but  only  tenants  at  will.°^  They  may 
plead  that  they  are  sole  seised,  "without  this,  that  the  petitioner 
was  and  is  seised  of  any  part  thereof  as  tenant  in  common,"  and 
pray  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  ac- 
tion, &c.  ;®*  so,  two  defendants  may  plead  their  several  seisins  of 
the  whole,  in  bar  of  the  action.'"    The  form  of  pleading  is,  that 

64  Act  7  April,  1807,  §2,  4  Sm.  h.  309,  3  Purd.  §7,  p.  3407. 

65  Laflferty  v.  Beale,  i  Miles  51. 

66  An  allegation  that  the  demandant  and  defendants  together  and  un- 
divided do  hold,  is  a  proper  averment  of  a  tenancy  in  common.  Biddle  v. 
Starr,  9  Pa.  461.  An  averment  of  a  seisin  of  a  portion  of  the  premises, 
will  be  intended  to  be  in  fee.    Lucet  v.  Beekman,  2  Caines  385. 

67  This  is  the  general  issue  in  partition.  Love  v,  Overholt,  33  L.  I- 
24.  There  can  be  no  plea  in  abatement.  Act  of  1807,  §4,  4  Sm.  L.  400,  3 
Purd.  §12,  p.  3409. 

68  Bethel  v.  Lloyd,  i  Dall.  2.  And  see  Bates  v.  McCrory,  3  Yeates 
192 ;  McKee  v.  Straub,  2  Binn.  i. 

69  Clapp  V.  Bromagham,  9  Cow.  530. 

70  It  is  stated  in  2  Crompt.  Pr.  300,  that  if  the  defendant  plead  in  bar, 
he  can  plead  no  other  plea  than  non  tenent  insimul,  for  every  other  plea 

VOL.  IV — ^40 
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the  party,  either  plaintiff  or  defendant  or  tenant,  is  seised  or  is 
not  seised  (as  the  case  may  be),  or  is  spised  of  less  than  he  claims ; 
therefore,  if  one  parcener  disseise  the  other,  until  reentry  or  re- 
covery by  the  disseisee,  the  other  does  not  hold  in  coparcenary.'^ 
And  where  the  plaintiff  declared  that  he  and  the  defendant  held 
the  land  together  and  undivided,  and  the  defendant  pleaded  that 
they  did  not  hold  it  together,  the  latter  was  allowed,  under  this 
issue,  to  prove  a  parol  partition,  followed  by  a  corresponding 
separate  possession."  But  where  the  defendants  pleaded  non 
tenent  insimul,  and  it  appeared  that  A.,  one  of  them,  had,  before 
suit  brought,  conveyed  his  right  to  another  of  his  codefendants, 
who  was  before  a  tenant  in  common  with  him,  it  was  held,  that 
the  action  was  not  defeated  by  the  variance  between  the  partition 
and  proof,  but  judgment  was  given  that,  as  to  A.,  the  plaintiff 
should  go  without  day  and  pay  his  costs ;  but  that,  as  to  the  other 
defendants,  the  plaintiff  should  have  judgment  on  the  verdict,  ac- 
cording to  the  proof.'* 


In  the  Court  of  Common 
Pleas,   No.    i,   of 
County,  to  June  Term, 
1912.    No.      . 


FORM  OF  DECLARATION  IN  PARTITION. 

A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 

L,.  M.,  a  minor  above  the  age  of 

fourteen  years,  and  J.  K. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife,  L,.  M.,  a  minor  above 
the  age  of  fourteen  years,  and  J.  K.  were  summoned  to  answer 
A.  B.,  the  above-named  plaintiff,  of  a  plea  wherefore  whereas  the 
plaintiff  and  the  defendants  together  and  undivided  do  hold  the 
following  described  messuage  or  tract  of  land,  with  the  appurte- 
nances, situate  in  the  county  of  ,  of  aforesaid,  that  is  to 
say:  All  that  certain,  etc.  (here  fully  describe  the  premises),  of 
which  the  said  defendants  deny  partition  to  be  made  between 
them  according  to  the  form  of  the  Act  of  Assembly  in  that  be- 
half, and  unjustly  permit  the  same  not  to  be  done  contrary  to  the 
form  of  the  said  act,  and  therefore  the  said  plaintiff,  by  R.  S., 
his  attorney,  says  that  whereas  he  and  the  said  defendants  hold 

in  bar  is  tantamount  to  non  tenent  insimul.     See  Story's  PI.  347-8,  for 
several  forms  of  pleas. 

71  Co.  Litt.  167. 

72  Ebert  V.  Wood,  I  Binn.  216. 

73  Ferris  v.  Smith,  17  Johns.  221.    See  i  Pick.  150. 
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together  and  undivided  the  messuage  and  tract  of  land  aforesaid, 
with  the  appurtenances;  one-sixth  part  whereof,  the  whole  into 
six  equal  parts  to  be  divided,  with  the  appurtenances,  belongs  to 
the  said  A.  B.,  to  hold  to  him  and  his  heirs  forever;  one  other 
sixth  part  whereof,  the  whole  to  be  divided  as  aforesaid,  with  the 
appurtenances ;  belongs  to  the  said  C.  D.,  to  hold  to  him  and  his 
heirs  forever;  one  other  sixth  part  whereof,  the  whole  to  be 
divided  as  aforesaid,  with  the  appurtenances,  belongs  to  the  said 
E.  P.,  to  hold  to  him  and  his  heirs  forever;  and  one  other  sixth 
part  whereof,  the  whole  to  be  divided  as  aforesaid,  with  the  ap- 
purtenances, belongs  to  the  said  I.  H.,  the  wife  of  the  said  G.  H., 
to  hold  to  her  and  her  heirs  forever;  and  one  other  sixth  part 
whereof,  the  whole  to  be  divided  as  aforesaid,  with  the  appurte- 
nances, belongs  to  the  said  L.  M.,  to  hold  to  him  and  his  heirs 
forever ;  and  one  other  sixth  part  whereof,  the  whole  to  be  divided 
as  aforesaid,  with  the  appurtenances,  belongs  to  the  said  J.  K., 
to  hold  to  him  and  his  heirs  forever;  to  be  held  by  them  in  sev- 
eralty, so  that  the  said  plaintiff  of  his  one-sixth  part  thereof,  the 
said  C.  D.,  of  his  one-sixth  part  thereof,  the  said  E.  F.,  of  his 
one-sixth  part  thereof,  the  said  I.  H.,  the  wife  of  the  said  G.  H., 
of  her  one-sixth  part  thereof,  the  said  L.  M.,  of  his  one-sixth 
part  thereof,  and  the  said  J.  K.,  of  his  one-sixth  part  thereof,  to 
them  respectively,  may  severally  apportion  themselves;  they,  the 
said  C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife,  L.  M.,  and  J.  K., 
partition  thereof  between  them,  according  to  the  laws  of  this 
Commonwealth  to  be  made  do  not  permit,  very  unjustly  and  con- 
trary to  the  same  laws.  Whereupon  the  said  plaintiff  says  that 
he  is  injured  and  has  been  damaged  to  the  value  of  five  hundred 
dollars,  and  therefore  he  brings  suit. 

R.S., 

Attorney  for  Plaintiff. 

(Date.) 

FORM  OF  DECIvARATION  WHERE  THERE  IS  A  LIFE  ESTATE  IN 
THE  LAND. 

A  B  "^ 

I  In  the  Court  of  Common  Pleas,  No.  i,  of 

C    D    and  E   P  J  County.  June  Term,  1912.    No.  100. 

C.  D.  and  E.  P.,  the  defendants  above-named,  both  of  the  said 
county,  were  summoned  to  answer  A.  B.,  the  plaintiff  above 
named,  of  a  plea.    Wherefore  whereas  the  said  plaintiff  and  the 
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said  C.  D.  hold  together  and  undivided  a  certain  messuage  and 
tract  of  land,  to  wit,  all  that  certain,  etc.  (describe  the  land),  the 
said  E.  F.  being  the  holder  of  an  estate  therein  for  and  during 
the  term  of  his  life,  of  which  the  said  defendants  deny  partition 
to  be  made  between  them  and  the  said  A.  B.  according  to  the 
Act  of  Assembly  in  that  behalf  made  and  provided,  and  unjustly 
permit  the  same  not  to  be  done,  contrary  to  the  act  aforesaid; 
and  thereupon  the  said  plaintiff,  by  R.  S.,  his  attorney,  says  that 
whereas  he  and  the  said  C.  D.  hold  together  and  undivided,  sub- 
ject to  the  life  estate  of  the  said  E.  F.  as  aforesaid,  the  said 
messuage  and  tract  of  land,  with  the  appurtenances,  one-half  part 
thereof,  the  whole  into  two  equal  parts  to  be  divided,  with  the 
appurtenances,  belongs  to  the  said  plaintiff  to  hold  to  him  and  his 
heirs  forever,  subject  as  aforesaid,  and  the  other  half  part  thereof, 
the  whole  into  two  equal  parts  to  be  divided,  belongs  to  the  said 
C.  D.,  to  hold  to  him  and  his  heirs  forever,  subject  as  aforesaid, 
to  be  held  by  them  in  severalty,  so  that  the  said  .plaintiff  of  his 
one-half  part  thereof,  and  the  said  C.  D.  of  his  one-half  part 
thereof  to  the  respectively,  subject  as  aforesaid,  may  severally 
apportion  themselves,  they,  the  said  C.  D.  and  E.  F.,  partition 
thereof  between  the  said  plaintiff  and  the  said  C.  D.,  according  to 
the  laws  of  the  Commonwealth  of  Pennsylvania  to  be  made,  do 
not  permit,  very  unjustly  and  contrary  to  the  same  laws.  Where- 
upon the  said  plaintiff  says  that  he  is  injured  and  has  been  dam- 
aged to  the  extent  of  five  hundred  dollars,  and  thereupon  he 
brings  suit.  R.  S., 

Attorney  for  Plaintiff. 
(Date.) 

FORM  OF  PLEA  OF  confession. 

(Title  of  case;  court,  term,  and  number.) 
And  now,  the  day  of  ,  191 2,  the  said  defendants, 

tomey,  come  C.  D.,  E.  F.,  G.  H.  and  I.  H.,  his  wife,  L.  M.,  a 
minor  above  the  age  of  fourteen  years,  by  G.  M.,  his  guardian, 
and  J.  K.,  and  defend  the  wrong  and  injury,  etc.,  and  say  that 
they  cannot  deny  the  aforesaid  action  of  the  said  A.  B.,  nor  but 
that  partition  ought  to  be  made  between  them  and  the  said  A.  B. 
of  the  messuage  or  lands  aforesaid,  with  the  appurtenances,  in 
form  aforesaid,  and  they  hereby  consent  that  partition  thereof 
be  made,  etc.  T.  W., 

Attorney  for  Defendants. 
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form  op  plea  of  non  tenant  insimui,. 

(Title  of  case,  etc.) 

And  now,  the  day  of  ,  1912,  the  said  defendants, 

by  T.  W.,  their  attorney,  come  and  defend  the  wrong  and  injury, 
etc.,  and  say  that  they  do  not,  and  did  not,  on  the  day  of  the  is- 
suing of  the  said  writ  hold  the  said  messuage  or  land  with  the 
appurtenances,  in  the  said  writ  described,  or  any  part  thereof, 
together  and  undivided  with  the  said  plaintiff,  as  he  the  said 
plaintiff  hath  in  his  said  writ  and  declration  above  set  forth ;  and 
of  this  they  put  themselves  upon  the  country,  etc. 

T.W., 
Attorney  for  Defendants. 
8.    Trial  and  evidence. 

Issue  being  joined,  the  parties  proceed  to  trial  as  in  other 
cases.'*  The  evidence  as  to  ouster,  and  the  question  of  legal  or 
actual  possession,  is  for  the  jury  to  pass  on,  exclusively.''^  In 
partition,  no  damages  are  recoverable,  nor  is  there  any  inquiry 
of  them.'*    On  the  plea  of  non  tenent  insimul,  it  is  not  necessary 

74  In  the  case  of  Martin  v.  Martin,  17  S.  &  R.  434,  Huston,  J.,  makes 
the  following  practical  and  useful  observations  on  the  subject  of  this  pro- 
ceeding: "In  this  state,  the  common  pleas  have,  by  our  acts  of  assembly, 
chancery  powers  in  partition.  At  common  law,  the  plaintiff  in  partition 
must  make  title  to  the  part  declared  on,  or  he  fails ;  by  our  act,  the  court 
must  'examine  the  plaintiff's  title,  and  the  quantity  of  his  part  or  purpart; 
and  according  as  they  shall  find  his  part  or  purpart  to  be,  give  judgment 
and  award  a  writ  to  make  partition,  whereby  such  proportion  or  purpart 
shall  be  set  out  in  severalty.'  When  the  defendant  appears  and  pleads  and 
the  facts  of  interest  in  the  plaintiff,  or  possession  are  disputed,  the  court 
generally  directs  an  issue,  and  these  are  settled  by  a  jury;  and  I  think  this 
ought  always  to  be  done  in  such  cases.  But  if  the  defendant  do  not  ap- 
pear, the  court  must  examine  the  title  and  give  the  judgment ;  and  by  the 
very  words  of  the  law,  this  judgment  may  be  different  from  the  plain- 
tiff's claim  in  the  writ.  But  must  it  be  a  judgment  that  the  plaintiff  re- 
cover one-half,  or  one-fourth,  as  the  case  may  be,  or  may  it  be,  and  must 
it  be,  in  some  cases,  that  a  certain  part  of  the  premises  be  included  in  the 
purpart  of  some  one  of  the  cotenants?  Heirs  may  still,  where  they  are 
of  age,  or  where  one  of  them  has  sold,  bring  partition  in  the  common 
pleas,  and  there  the  judgment  must  be  special;  that  is,  that  the  part  given 
the  child  in  advancement,  or  the  mansion  house,  if  widow,  and  no  chil- 
dren, be  included  in  the  purpart,  when  by  law  it  must  be." 

75  Swayze  v.  Ormsby,  2  Wh.  494. 

76  Warwick  v.  Barklye,  Noy  68;  I<ucy  v.  Oxenbridge,  cited  Ibid., 
143- 
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than  an  adverse  holding  by  the  defendant  for  twenty-one  years 
should  be  proved;  it  is  sufficient,  if  an  adverse  holding  for  as 
many  days  were  proved."  Where  the  plaintiff,  after  obtaining  a 
verdict  and  judgment  in  ejectment,  instead  of  issuing  an  habere 
facias,  brings  partition  against  the  original  defendant,  the  latter, 
under  the  plea  of  non  tenant  insimul,  may  prove  that  he  has  a  title 
to  the  land  in  dispute,  superior  to  that  of  plaintiff.  Under  such 
an  issue,  he  may  prove  that  he  is  in  exclusive  possession,  and  that 
the  plaintiff  never  was  in  possession.'®  The  writ  does  not  abate 
by  the  death  of  any  of  the  defendants.''^  Where  it  appears  on 
the  trial  of  an  action  of  partition,  that  some  of  the  defendants 
have  sold  their  shares  to  one  who  is  a  codefendant,  the  suit  may 
be  dismissed  as  to  them,  by  nol.  pros.,  or  by  a  verdict  in  their 
favor  on  the  plea  of  non  tenent  insimul.'"' 

g.    Judgment  by  confession. 

If  there  be  no  defense  and  the  defendants  be  desirous,  as  is 
commonly  the  case,  that  partition  should  be  made,  an  agreement 
is  given  by  their  attorney  to  that  effect,  or  a  confession  of  judg- 
ment is  filed  in  the  following  form : — And  now,  18th  June,  1828, 
B.  &  C.  (if  minors,  add,  by  their  guardian  D.),  come  and  defend 
and  say,  that  they  cannot  deny  the  aforesaid  action  of  the  said 
A.,  nor  but  that  partition  ought  to  be  made  between  them  and  the 
said  A.,  of  the  messuages,  lands,  &c.,  mentioned  and  described  in 
the  declaration  of  the  said  A.,  with  the  appurtenances,  in  manner 
and  form  as  the  said  A.  hath  declared,  and  they  freely  consent 
that  partition  thereof  be  made  between  them,  &c. 

10.    Judgment  quod  partitio  fiat. 

If  judgment  be  not  confessed,  the  act  of  1807  directs  that,  upon 
appearance  of  the  parties,  or  upon  default  being  made,  the  court 
shall  proceed  to  examine  the  plaintiff's  title  and  quantity  of  his 
part  or  purpart,  and  according  as  they  shall  find  his  right  or 

^^    Law  V.  Patterson,  i  W.  &  S.  184. 

78  Ross  V.  Pleasants,  11  Pa.  353. 

79  Act  of  1807,  §4,  4  Sm.  L.  400,  3  Purd.  §12,  p.  3409.  The  death  of 
a  plaintiflf,  after  judgment  quod  partitio  fiat,  does  not  abate  the  writ,  but 
the  survivor  must  sue  out  a  scire  facias,  before  he  can  have  execution. 
Frohock  v.  Gustine,  8  W.  121. 

80  McClure  v.  McClure,  i  Phila.  117.  An  alienee  pendente  lite  is  not 
entitled  to  notice  of  the  subsequent  proceedings.  Baird  v.  Corwin,  17 
Pa.  463- 
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purpart  to  be,  they  shall  give  judgment,  which  is  quod  partitio 
fiat,  and- when  reduced  to  form,  is  similar  to  the  command  in  the 
writ  of  partition.  The  entry  usually  made  on  record  is  as  fol- 
lows— "It  appearing  that  service  was  made  according  to  the  pro- 
visions of  the  Act  of  Assembly,  and  the  defendants  having  ap- 
peared, and  having  no  defense  against  the  plaintiff's  demand 
(or  agreeing  thereto,  as  the  case  may  be),  the  court  proceed  to 
examine  the  title  and  quantity  of  the  parts  and  purparts  of  the 
respective  defendants  as  well  as  of  the  plaintiffs:  whereupon,  it 
is  considered  by  the  court,  that  the  said  title  or  purparts  are  as 
stated  and  set  forth  in  plaintiff's  declaration,  and  it  is  ordered, 
on  motion,  that  judgment  be  entered  for  the  plaintiff,  and  a  writ 
is  awarded  to  make  partition,  whereby  such  purparts  shall  be  set 
out  in  severalty."  This  is  called  the  first  judgment,  in  contra- 
distinction to  the  second  judgment  which  is  stabilis  in  perpetuam 
teneatur,  that  the  partition  be  and  remain  firm  and  stable  for 
ever.  The  first  judgment  is  merely  interlocutory;  a  judgment 
quod  partitio  fiat,  the  return  of  a  valuation  of  the  lands,  and  a 
decree  that  they  be  sold,  cannot  be  pleaded  in  bar  of  another  ac- 
tion of  partition  for  the  same  lands  ;'^  but  an  appeal  lies  from 
such  interlocutory  judgment.*^ 

FORM  Olf  JUDGMENT  QUOD  PARTITIO  FIAT. 

And  now,  ,  1912,  it  appearing  that  service  was  made  ac- 

cording to  the  provisions  of  the  Act  of  Assembly,  and  the  de- 
fendants having  appeared,  and  having  no  defense  against  the 
plaintiff's  demand  (or  agreeing  thereto,  as  the  case  may  be,  (or 
"and  the  said  parties  having  appeared"),  and  the  defendants  hav- 
ing by  writing  filed  declared  their  wish  that  their  interest  in  the 
premises,  whereof  the  plaintiff  seeks  partition  in  the  above  case, 
may  remain  undivided,  the  court  proceed  to  examine  the  plain- 
tiff's title  and  quality  of  his  part  or  purpart,  and  to  give  judgment 
that  he  shall  have  partition  of  the  same  according  to  his  right  as  set 
right  as  set  out  in  the  declaration  in  this  case,  and  award  a  writ  to 
make  partition  whereby  his  proportion  or  purpart  shall  be  set  out 
in  severalty. 

81  Mitchell  V.  Harris,  2  Clark  443.     But  see  Robinson's  Appeal,  62 
Pa.  213;  Robinson  v.  Glancey,  69  Pa.  89. 

82  Act  5  April,  1842,  §15,  P.  h.  236,  3  Purd.  §18,  p.  34ii- 
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form  of  judgment  setting  out  plaintiff's  purpart  only. 

And  now,  ,  1912,  it  appearing  that  service  was  made  ac- 

cording to  the  provisions  of  the  Act  of  Assembly,  and  the  de- 
fendants having  appeared,  and  having  no  defense  against  the  plain- 
tiff's demand  (or  agreeing  thereto,  as  the  case  may  be,  (or  "and 
the  said  parties  having  appeared"),  and  the  defendants  having  by 
writing  filed  declared  their  wish  that  their  interest  in  the  premises, 
whereof  the  plaintiff  seeks  partition  in  the  above  case,  may  re- 
main undivided,  the  court  proceed  to  examine  the  plaintiff's  title 
and  quantity  of  his  part  or  purpart,  and  to  give  judgment  that 
he  shall  have  partition  of  the  same  according  to  his  right  as  set 
out  in  the  declaration  in  this  case,  and  award  a  writ  to  make  par- 
tition whereby  his  proportion  or  purpart  shall  be  set  out  in  sev- 
eralty. 

FORM  OF  JUDGMENT  OF  PARTITION  AMONG  PARTIES  APPEARING 

ONLY. 

And  now,  ,  1912,  it  appearing  to  the  court  here,  by  the 

return  of  the  sheriff,  that  service  and  notice  of  the  writ  in  the 
above  case  has  been  made  and  given  in  conformity  to  the  law,  and 
the  said  A.  B.,  C.  D.,  E.  F.,  and  J.  K.  having  appeared  and  de- 
fault being  made  by  the  said  L.  M.,  G.  H.,  and  I.  H.,  his  wife, 
the  court  proceed  to  examine  the  title  and  quantity  of  the  parts 
and  purparts  of  the  said  A.  B.,  C.  D.,  E.  F.,  and  J.  K.,  in  the 
premises  mentioned  in  the  writ  and  declaration  in  this  case,  and 
thereupon  the  court  do  give  judgment  that  the  shares  of  the  said 
A.  B.,  C.  D.,  E.  F.,  and  J.  K.,  according  to  their  respective  fights 
as  set  out  in  the  said  declaration,  be  allotted  to  them,  and  do 
award  a  writ  to  make  partition,  whereby  the  proportions  or  pur- 
parts of  the  said  A.  B.,  C.  D.,  E.  F.,  and  J.  K.  shall  be  set  out  in 
severalty:  And  it  is  further  considered  by  the  court  that  the 
residue  of  said  premises  may  remain  for  the  persons  entitled 
thereto,  and  subject  to  a  further  partition  aniong  them. 

II.    Breve  de  partitione  facienda. 

After  the  entry  of  judgment  quod  partitio  fiat,  either  by  de- 
fault, by  agreement  after  appearance,  or  after  trial  in  due  course 
of  law,  and  an  examination  of  the  titles  and  purparts  of  the  re- 
spective parties,  the  court  is  required  to  award  a  writ  to  make 
partition  (called  at  common  law  a  breve  de  partitione  facienda), 
whereby  such  purparts  may  be  set  out  in  severalty ;  in  our  prac- 
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tice,  this  writ  diflfers  greatly  from  that  at  common  law.  It  is 
issued  on  a  prsecipe  to  the  prothonotary,  in  the  usual  manner ;  and 
is  a  returnable  writ.  It  commands  the  sheriff  that,  taking  with 
him  six*^  honest  and  lawful  men  of  his  bailiwick,  by  whom  the 
truth  of  the  matter  may  be  better  known,  he  go  in  his  proper 
person  to  the  tenements  described,  with  the  appurtenances,  and 
there,  in  the  presence  of  the  parties  named,  to  be  by  him  fore- 
warned, if  they  be  willing  to  be  .present,  the  said  tenements,  with 
the  appurtenance,  by  the  oaths  of  the  said  six  honest  and  lawful 
men  respect  being  had  to  the  true  value  thereof,  into  so  many 
equal  parts  as  there  are  parties,  he  cause  to  be  parted  and  divided, 
so  that  neither  the  plaintiffs  nor  the  defendants  may  have  more 
of  the  premises  than  it  pertaineth  to  them  severally  to  have.  If 
equal  partition  in  value  as  aforesaid  cannot  be  made  of  any 
share  or  purpart,  then,  by  the  same  inquest,  and  oaths  and  af- 
firmation aforesaid,  he  is  empowered  to  equalize  such  partitions 
or  purparts,  by  valuing  the  purparts  respectively,  and  to  award 
that  any  one  or  more  shares  or  purparts  shall  be  subject  to  the 
payment  of  such  sum  of  money  as  shall  be  equal  to  the  difference 
in  value  of  any  other  share  or  shares,  purpart  or  purparts,  and 
return  the  same  with  said  inquest  f*  and  he  is  further  empowered, 
by  the  same  inquest,  to  divide  the  premises  into  such  number  of 
purparts  as  shall  appear  to  the  said  inquest  most  convenient  and 
advantageous,  without  regard  to  the  number  of  parties  in  interest, 
and  to  value  such  purparts.^^  But  if  the  inquest  shall  be  of  opin- 
ion that  the  premises  cannot  be  parted  and  divided,  without 
prejudice  to  or  spoiling  the  whole,  then  the  sheriff  is  commanded, 
that  he  cause  the  said  inquest  to  make  a  just  valuation  and  ap- 
praisement thereof,  due  notice  having  first  been  given  to  the  sev- 
eral parties,  of  the  time  and  place  of  holding  such  inquisition.** 

PRECIPE  FOR  WRIT  TO  MAKE  PARTITION. 

Having  secured  judgment  quod  partitio  fiat,  take  to  the  pro- 
thonotary your  prsecipe  for  a  writ  of  partition  (breve  de  parti- 
tione  f acienda) ,  as  follows : 

83  Act  May  i,  1879,  P.  L.  40,  3  Purd.  §112,  p.  3452. 

84  Act  of  7  April,  1807,  §5,  4  Sm.  L.  400,  3  Purd.  §15,  p.  3410. 

85  Act  II  April,  183s,  §2,  P.  L.  200,  3  Purd.  §16,  p.  3410. 

86  Act  II  April,  1799,  §2,  3  Sm.  I,.  387,  3  Purd.  §13,  p.  3409. 
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Common  Pleas,  No.   i. 
June  Term,  1912,  No.    . 


A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 
h.  M.,  a  minor,  who  has  for  his 
guardian  ad  litem  G.  M.,  and  J.  K. 
Sir: 

Issue  writ  de  partitione  facienda  on  the  judgment  in  the  above 
case.    Returnable  sec.  leg. 

R.S., 
Attorney  for  Plaintiff. 
(Date.) 
To  the  Prothonotary  Court  of  Common  Pleas,  County. 


In  the  Court  of  Common 
Pleas,   No.    i,   of 
County.    June  Term, 
1912.    No.  100. 


FORM  OE  WRIT  DE  PARTITIONS  EACIENDA. 

A.  B. 

V. 

C.  D.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 

L.   M.,  a  minor,  and  G.  M.,  his 

guardian  ad  litem,  and  J.  K. 
County  of  ,  ss.  [seai,] 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of 
County,  greeting: 

Whereas,  C.  D.  and  E.  F.  and  G.  H.  and  I.  H.,  his  wife,  and 
L,.  M.,  a  minor,  by  G.  M.,  his  guardian  ad  litem,  and  J.  K.,  late 
of  your  county,  were  summoned  to  be  in  our  Court  of  Common 
Pleas  in  and  for  the  county  of  ,  before  our  judges  thereof, 

on  the  first  Monday  of  ,  A.  D.  eighteen  hundred  and  ninety 

,  to  answer  A.  B.  of  a  plea,  wherefore  whereas  they,  the 
said  defendants  and  the  said  plaintiff,  together  and  undivided  do, 
hold  the  following  described  premises,  with  the  appurtenances, 
to  wit  (here  describe  the  real  estate  to  be  divided  as  in  summons), 
of  which  they  deny  that  partition  be  made  between  them,  accord- 
ing to  the  laws  and  customs  of  the  Commonwealth  and  the  stat- 
utes in  such  case  provided,  and  unjustly  permit  not  the  same  to 
be  done,  etc.,  and  it  was  in  such  manner  proceeded  in,  in  our 
said  court,  that  it  was  considered  that  partition  should  be  made 
between  the  parties  aforesaid  of  the  premises  aforesaid,  with  the 
appurtenances.  Therefore  we  command  you  that,  taking  with 
you  six  honest  and  lawful  men  of  your  bailiwick,  by  whom  the 
truth  of  the  matter  may  be  better  known,  in  your  proper  person 
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you  go  to  the  premises  aforesaid,  with  the  appurtenances,  and 
that  there,  in  presence  of  the  parties  aforesaid,  by  you  to  be  fore- 
warned, if  they  shall  be  willing  to  be  present,  the  said  premises, 
with  the  appurtenances,  by  the  oaths  and  affirmations  of  said 
honest  and  lawful  men,  respect  being  had  to  the  true  value  of  the 
premises  aforesaid,  with  the  appurtenances,  into  six  equal  parts 
you  cause  to  be  parted  and  divided,  so  that  neither  the  said  plain- 
tiff nor  the  said  defendants,  respectively,  may  have  more  of  the 
premises  aforesaid,  with  the  appurtenances,  than  it  pertaineth  to 
them  in  severalty  to  have.  If  equal  partition  in  value,  as  afore- 
said, cannot  be  made  of  any  share  or  purpart,  then  by  the  same 
inquest,  or  oaths  or  affirmations  aforesaid,  you  have  power  to 
equalize  such  partitions  or  purparts  by  valuing  the  purparts  re- 
spectively, and  to  award  that  any  one  or  more  shares  or  purparts 
shall  be  subject  to  the  payments  of  such  sum  of  money  as  shall 
be  equal  to  the  difference  in  value  of  any  other  share  or  shares, 
purpart  or  purparts,  and  return  the  same  with  said  inquest;  and 
you  further  have  power  by  the  same  inquest  and  oaths  and  af- 
firmations, as  aforesaid,  to  divide  the  said  premises,  with  the  ap- 
purtenances, into  such  number  of  purparts  as  shall  appear  to 
the  said  inquest  most  convenient  and  advantageous,  without  re- 
gard to  the  number  of  parties  in  interest,  and  to  value  each  pur- 
part. But  if  the  said  inquest  shall  be  of  opinion  that  the  premises 
aforesaid,  with  the  appurtenances,  cannot  be  parted  and  divided 
wihtout  prejudice  to  or  spoiling  the  whole,  then  we  command  you 
that  you  cause  the  said  inquest  to  make  a  just  valuation  and  ap- 
praisement of  the  said  premises,  with  the  appurtenances,  upon 
their  oaths  and  affirmations  aforesaid,  due  notice  having  been 
first  given  to  the  several  parties  or  persons  concerned  or  interested 
therein  to  appear,  if  they  shall  think  fit,  at  the  time  and  place  of 
holding  such  inquisition,  and  that  the  partition  or  valuation  and 
appraisement,  or  valuations  and  appraisements  so  by  you  dis- 
tinctly and  openly  made,  you  have  here  in  our  said  Common 
Pleas  Court  for  the  county  of  ,  before  our  judges  at  , 

on  the  first  Monday  of  next,  under  your  hand  and  seal, 

and  under  the  hands  and  seals  of  those  by  whose  oaths  and  af- 
firmations you  shall  have  made  the  same,  that  such  further  pro- 
ceedings may  be  had  as  to  law  and  justice  shall  appertain.  And 
have  you  then  there  the  names  of  those  by  whose  oaths  and  af- 
firmations you  shall  have  made  the  same  and  this  writ. 
Witness  the  Honorable  ,  president  of  our  said  court  at 
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,  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ninety 

Prothonotary. 
12.    Execution  of  the  writ. 

Upon  receiving  the  writ  of  partitioi;i,  the  sheriff  executes  it, 
after  notice  of  the  inquisition  served  on  all  the  parties  resident 
in  the  county  where  tlje  land  lies,  personally  or  by  copy  left  at 
their  usual  place  of  abode,  at  least  twenty  days  before  the  day  of 
taking  the  inquisition.  To  parties  residing  out  of  the  county, 
notice  must  be  given  by  publication  in  such  newspapers  as  the 
court  may  direct,  for  six  weeks  previously  to  said  day.*'  In 
cases  where  lands  lie  in  different  adjacent  counties,  or  where  the 
lands  lie  partly  in  one  county  and  partly  in  another,  the  jurors 
for  making  such  partition  or  valuation  are  to  be  selected  from 
the  same  county  in  which  such  proceedings  are  instituted.**  Per- 
sons connected  by  affinity  with  either  of  the  parties,  should  not 
be  placed  on  the  inquest.*"  The  inquest  generally  convene  at 
some  place  near  the  premises,  whence,  if  necessary,  they  proceed 
to  view  them ;  such  of  the  parties  as  choose  to  attend,  are  heard 
by  themselves  or  their  counsel,  and  plots  or  drafts  of  the  prem- 
ises and  the  proprosed  partition  are  exhibited,  when  required,  to 
aid  the  jury  in  their  finding.  The  duties  of  the  inquest  in  mak- 
ing the  partition  are  sufficiently  indicated  by  the  command  of 
the  writ.*"  The  act  of  1855  provides  that,  in  lieu  of  a  sheriff's 
inquest,  the  court,  on  the  agreement  and  nomination  of  the 
parties,  may  appoint  three  or  more  commissioners  to  divide  and 
value  the  premises,  with  the  same  effect  as  a  sheriff's  inquisition 
for  the  same  purpose.*^  This  act  has  been  extended  to  all  pro- 
ceedings in  partition,  at  law,  in  equity,  or  in  the  orphans'  court  ; 
and  it  is  provided,  that  writs  of  partition  may  be  issued  out  of 
the  orphans'  court  to  an  inquest  of  seven  men,  or  to  a  commission 
of  three.*" 

87  Act  of  183s,  §4,  3  Purd.  §10,  p.  3408. 

88  Act  17  April,  1856,  P.  L.  386,  3  Purd.  §96,  p.  3448. 

89  Young  V.  Bickel,  i  S.  &  R.  467. 

90  It  is  no  objection  to  the  inquisition,  that  the  jurors  made  separate 
estimates  of  value,  which  were  added  together,  divided  by  six,  and  the 
quotient  returned  as  the  valuation ;  this  course  being  adopted,  not  as  de- 
cisive of  the  question,  but  as  an  approximation  to  unanimity.  White  v. 
White,  5  R.  61 ;  Kreider's  Estate)  18  Pa.  374. 

91  Act  27  April,  i8ss,  §4,  P.  L.  369,  3  Purd.  §113,  p.  3452. 

92  Act  14  May,  1874,  P.  L.  156,  3  Purd.  §99,  p.  3449. 
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form  of  order  of  court  awarding  partition  and  appointing 

commissioners. 

(Caption  of  case.) 

And  now,  to  wit  (date),  it  appearing  to  the  court  that  the  de- 
fendants have  filed  their  plea  confessing  that  partition  ought  to 
be  made,  and  the  court  having  examined  the  title  and  purparts 
of  the  respective  parties,  it  is  ordered,  adjudged,  and  decreed  that 
the  plaintiffs  have  partition  of  the  said  premises  according  to 
right,  and  that  A.  B.,  C.  D.,  and  E.  F.  be  appointed  commissioners 
to  divide  and  value  said  premises  and  report  thereon  to  the  court, 
with  the  same  effect  as  a  sheriff's  inquisition  for  the  same  pur- 
pose. 

(File  with  the  order  a  brief  of  title.) 

FORM   OF  RETURN  OF  THE  COMMISSIONERS. 

(Caption  of  case.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

Your  commissioners  in  partition,  who  have  hereto  subscribed 
their  names  and  affixed  their  seals,  having  been  appointed  by  your 
Honorable  Court  on  the  (date),  to  divide  or  value  the  following 
real  estate  (here  describe  it) ,  respectfully  report  that  after  being 
duly  sworn  and  having  given  due  notice  of  said  meeting  to  all 
parties  in  interest,  they  viewed  the  said  premises  and  are  of 
opinion  that  the  same  cannot  be  divided  without  prejudice  to  or 
spoiling  the  whole,  and  that  they  value  and  appraise  said  real 
estate  at  the  sum  of  dollars  (or  the  commissioners  may 

make  a  return  similar  to  that  set  forth  in  the  sheriff's  return  to 
the  inquisition  making  partition ;  section  2030) .  A  draft  of  said 
premises  is  hereto  annexed  and  made  part  of  this  report. 

Witness  our  hands  and  seals,  this  day  of  ,  A.  D. 

1912. 

(Names  and  seals  of  Commissioners.) 

FORM  OF  NOTICE  OF  INQUISITION. 

Sheriff's  Office,  County,  ,  1912. 

A.  B. 

V. 

CD.,  E.  F.,  G.  H.,  and  I.  H.,  his  wife, 
L.  M.,  a  minor,  having  for  guardian 
ad  litem  G.  M.,  and  J.  K. 
Take  notice,  that,  by  virtue  of  the  above  writ  of  partition  to 


Common  Pleas,   No.   i. 
>       June  Term,  1890. 
No.  100. 
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me  directed,  an  inquisition  will  be  held  upon  the  premises  therein 
described,  on  the  day  of  ,  A.  D.  1890,  at 

o'clock,  M.,  to  ascertain  and  inquire,  among  other  things, 

whether  the  said  premises  can  be  parted  and  divided  without 
prejudice  to  or  spoiling  the  whole  thereof,  otherwise  to  value  and 
appraise  the  same;  when  and  where  you  may  attend,  if  you  see 
proper. 

Respectfully  yours, 

Sheriff. 
To  C.  D.  et  al. 

N.  B. — The  jury  will  meet  at  the  , 

Street,  below  Street,  in  the  small  court  room,  first 

floor,  in  the  city  of  ,  on  the  day  of  ,  A.  D. 

1890,  at  o'clock,  M.,  before  proceeding  to  view  the 

said  premises. 

13.    Return  of  the  inquisition. 

On  the  return  of  a  partition  and  appraisement,  or  an  appraise- 
ment only,  and  approval  thereof,®'  the  court  is  required  to  grant 
a  rule  on  the  parties  in  interest  to  come  into  court  on  a  day  cer- 
tain, by  them  to  be  fixed,  to  accept  or  refuse  the  estate,  or  a  por- 
tion thereof,  as  the  case  may  be  f*  this  is  indispensable,  unless  all 
the  parties  are  present  in  court,  and  fully  heard,  on  the  return 
of  the  inquisition."*  On  the  return  of  this  rule,  the  premises,  or 
parts  thereof,  are  to  be  allotted  by  the  court  to  such  of  the  parties 
in  interest  as  shall  offer,  in  writing,  the  highest  price  therefore 
above  the  valuation  returned,  but  if  no  higher  offer  be  made,  it 
shall  be  allotted  according  to  law  *"  that  is  to  say,  the  court  shall 
allow  the  holders  of  the  titles  to  the  land,  or  parts  thereof,  to  take 

03    Act  II  April,  1799,  §2,  3  Sm.  L.  387,  3  Purd.  §3,  p.  3405. 

94  Act  S  May,  1841,  §14,  P.  L.  353,  3  Purd.  §17,  p.  3410.  The  rule  to 
accept  or  refuse  need  not  be  served  by  the  sheriff.  Horam's  Estate,  59 
Pa.  152;  Vensel's  Appeal,  77  Pa.  71. 

95  Bartholomew's  Appeal,  71  Pa.  291 ;  Dewart  v.  Purdy,  29  Pa.  113. 

96  Act  22  April,  1856,  §10,  P.  L.  534.  3  Purd.  §115,  p.  3453.  Only  such 
parties  as  have  an  interest  in  fee  have  a  right  to  bid  for  the  property, 
at  a  sum  beyond  the  valuation.  Geibler's  Estate,  i  Pears.  445.  The  court 
may  compel  the  parties  to  hand  in  their  bids  together,  or  permit  them 
to  be  sealed  up.  Klohs  v.  Reifsnyder,  61  Pa.  240.  No  party  is  entitled 
to  a  second  bid.    Bartholomew's  Appeal,  71  Pa.  291. 
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the  same,  or  parts  thereof,  consecutively,  according  to  the  dates 
of  their  respective  titles,  legal  or  equitable."' 

14.  Allotment  of  the  purparts. 

Since  the  passage  of  this  act,  the  only  case  in  w^hich  it  is  left  to 
the  discretion  of  the  court  to  assign  the  purparts  among  the  sev- 
eral parties  electing  to  take  the  same,  at  the  valuation,  is,  where 
their  titles  may  be  of  the  same  date."* 

15.  Order  of  sale. 

If  the  whole  of  the  premises,  or  any  of  the  purparts  be  not  so 
accepted,  the  court  is  required,  at  the  instance  of  the  demandant, 
to  make  an  order  for  the  sale  of  the  premises,  by  the  sheriff,  or 
his  successor  in  office,  at  public  auction,  after  due  and  fair  notice 
of  the  time  and  place  of  sale,  by  advertisements  set  up  in  the 
several  counties  where  the  lands  lie,  and  also  in  such  newspapers 
as  shall  be  most  likely  to  give  fair  and  full  notice  thereof,  to  all 
parties  concerned  and  others,  which  public  notice  shall  be  given 
at  least  twenty  days  before  the  time  of  sale,  where  all  the  lands 
lie  in  the  same  county,  and  at  least  sixty  days,  where  the  lands  lie 
in  different  counties.""  The  court  is  required  by  statute  to  fix  a 
day  certain  for  the  return  of  the  writ  or  order  of  sale.^"" 

FORM   OF  RETURN   MAKING  PARTITION. 

(Caption.) 

I,  ,  high  sheriff'  of  the  county  of  ,  do  certify  and 

return  to  the  Honorable  the  Judges  of  the  Court  of  Common 
Pleas  of  county,  that  at  the  day  and  place  in  the  annexed 

writ  of  partition  mentioned,  by  virtue  of  the  said  writ,  and  having 
taken  with  me  (here  name  the  jury),  six  free,  honest,  and  lawful 

97  Mason's  Appeal,  41  Pa.  78.  Act  5  May,  1841,  §14,  P.  L.  353.  3 
Purd  §17,  p.  3410.  The  act  of  11  April,  1835,  P.  L.  199,  3  Purd.  §22,  p. 
3412,  provides,  that  where  there  is  an  outstanding  life  estate,  the  persons 
in  remainder  shall  have  the  right  to  take  the  part  awarded  to  them,  on 
giving  security,  to  be  approved  by  the  court,  for  the  payment  of  the  an- 
nual interest  of  such  part  to  the  tenant  for  life,  unless  it  appear  that  the 
latter  is  entitled  to  the  exclusive  possession  of  the  premises ;  or  such  part 
of  the  premises  may  remain  undivided,  during  the  existence  of  the  life 
estate. 

98  Dana  v.  Jackson,  6  Pa.  234. 

99  Act  II  April,  1799,  §2,  3  Sm.  L.  387,  Purd.  1115. 

100  Act  29  March,  1824,  §2,  8  Sm.  L.  288,  Purd.  1115. 
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men  of  my  bailiwick,  by  whom  the  truth  of  the  matter  might  be 
better  known,  in  my  own  proper  person  I  did  go  to  the  premises 
in  the  said  writ  specified,  and  then  and  there,  in  presence  of  such 
and  so  many  of  the  said  parties  in  said  writ  named  as  choose  to 
attend,  all  of  them  having  "been  first  duly  warned  by  me,  and  hav- 
ing had  notice  of  the  time  and  place  of  holding  inquisition,  by 
the  oaths  and  affirmations  of  six  free,  honest,  and  lawful  men 
aforesaid,  do  find  that  the  same  cannot  be  divided  without  preju- 
dice to  or  spoiling  the  whole,  and  I  did  therefore  cause  the  said 
premises  to  be  divided  into  parts  or  purparts  (as  the  case 

may  be),  according  to  the  metes  and  bounds  on  the  plan  hereto 
annexed  and  described  as  follows,  to  wit : 

No.  I.  All  that,  etc.  (here  describe  it),  valued  at  dollars. 

No.  2.  All  that,  etc.  (here  describe  it),  valued  at  dollars. 

All  of  which  I,  the  said  sheriff,  desire  may  be  confirmed  by  the 
court. 

In  testimony  whereof,  as  well  I,  the  said  sheriff,  as  the  jurors 
aforesaid,  to  this  inquisition  have  affixed  our  hands  and  seals  the 
day  and  year  above  mentioned. 

(Signatures  and  seals  of  Sheriff  and  Jury  of  Inquisition.) 

(Attach  affidavit  of  service  and  publication  of  notice.) 

FORM  OF  ORDER  GRANTING  RULE  TO  ACCEPT  OR  REFUSE. 

(Caption.) 

And  now,  ,  1890,  the  writ  of  partition  in  the  above- 

stated  case  having  been  returned  by  the  sheriff,  and  such  return 
having  been  approved,  the  court,  on  motion  of  R.  S.,  Esquire,  at- 
torney for  plaintiff,  grant  a  rule  on  all  persons  interested  in  said 
case  to  come  into  court  on  the  day  of  next,  to 

accept  or  refuse  the  estate  (or  purparts  of  the  estate)  mentioned 
in  the  said  writ,  at  the  appraised  value  thereof. 

FORM  OF  BID  ABOVE  THE  VALUATION. 

(Caption.) 

And  now,  to  wit,  ,  1890,  I,  A.  B.,  plaintiff  in  the  above- 

entitled  case,  hereby  offer  to  take  the  whole  of  the  land  described 
in  the  writ  at  a  price  greater  than  the  valuation  set  upon  it  by 
the  inquest,  to  wit,  at  the  price  or  sum  of  $100  per  acre  for  each 
and  every  acre  thereof ;  and  to  pay  to  the  respective  defendants 
their  shares  thereof  at  such  time  or  times  as  the  said  court  shall 
direct. 
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form  of  decree  upon  acceptance  at  valuation. 

(Caption.) 

And  no,  ,  1890,  it  appearing  to  the  court  that  service  of 

the  rule  in  this  case  has  been  made  on  all  parties  interested  therein, 
and  ,  the  party  entitled  to  a  choice  of  the  premises  in  said 

wrrit  mentioned,  having  elected  to  take  the  same  at  the  appraised 
value  thereof,  to  wit,  the  sum  of  dollars,  whereupon  the 

same  are  adjudged  to  him,  he  entering  into  recognizance  to  the 
Commonwealth  of  Pennsylvania,  with  securities  to  be  approved 
by  the  court  in  the  sum  of  dollars,  conditioned  for  the 

payment  to  the  other  parties  of  their  proportions  of  the  appraised 
value  of  said  premises  according  to  their  respective  rights,  in  one 
year  from  this  day,  with  interest;  and  the  sheriff  is  directed  to 
make  and  execute  to  the  said  a  conveyance  of  said  prem- 

ises, subject,  however,  to  a  lien  thereon  in  favor  of  the  other  said 
parties  until  payment  be  made  to  them  of  their  share  of  the  afore- 
said valuation  money. 

FORM  OF  DECREE  MAKING  ORDER  OF  SALE. 

(Caption.) 

And  now,  ,  1890,  it  appearing  to  the  court  that  due  serv- 

ice of  the  rule  in  this  case  has  been  made  upon  all  parties  in  in- 
terest, and  none  of  the  said  parties  agreeing  to  take  the  premises 
in  said  writ  mentioned  at  the  appraised  value  thereof,  of  which 
fact  a  record  is  made  at  the  instance  of  R.  S.,  Esq.,  attorney  for 
said  plaintiff,  the  court  make  an  order  for  the  public  sale  of  the 
said  premises  by  the  sheriff  of  the  county  of  ,  he  having 

first  given  notice  thereof  according  to  the  provision  of  the  Act  of 
Assembly  in  such  case  made  and  provided. 

16.    Title  of  accepting  party. 

A  party  who  accepts  a  purpart  at  the  valuation  takes  subject 
to  an  incumbrance  created  by  his  ancestor,  and  such  incumbrance 
is  a  good  defense  to  an  action  for  the  shares  of  the  other  heirs, 
which  have  been  charged  upon  the  premises.^"^  On  every  parti- 
tion, there  is  an  implied  warranty  of  title  ;^"^  so  that,  if  either  of 
the  parties  be  evicted  from  his  purpart,  he  is  remitted  to  his 

loi     Seaton  v.  Barry,  4  W.  &  S.  183. 
102     Strohecker  v.  Housel,  3  Clark  379. 

VOL.   IV — 41 


3614         Common  Law  Practice  in  Pennsylvania. 

orginal  rights  and  may  avoid  the  partition.^"'  The  amount  as- 
sessed by  the  inquest  for  owelty  of  partition  is  expressly  created 
a  lieri  upon  the  same  by  the  act  of  1807,  and  this  has  not  been 
affected  by  any  subsequent  legislation.^"*  But  if  the  party  prefer 
to  pay  the  amount  of  the  several  shares,  rather  than  hold  his 
property  subject  to  the  lien,  and  the  other  parties  be  absent,  or 
releases  cannot  be  procured,  the  court  will  direct  the  sheriff  to 
execute  a  deed  of  the  premises,  clear  of  the  lien,  upon  payment 
into  court  of  the  amount  of  such  shares.^°°  The  act  of  1799  pro- 
vides for  the  execution  of  a  deed  by  the  sheriff  to  the  party  taking 
at  the  valuation,  subject  to  a  lien  in  favor  of  the  other  parties, 
"until  payment  be  made  to  them  of  their  respective  shares  of  the 
money." 

17.    Sales  in  partition. 

Where  a  sale  is  awarded,  on  a  refusal  of  any  of  the  parties  to 
take  at  the  valuation,  the  sheriff,  having  given  notice,  as  required 
by  law,  proceeds  to  sell  as  in  case  of  other  sales  on  execution. 
Where  the  lands  lie  in  several  counties,  the  court  may  order  a 
sale  in  the  same  manner  as  if  they  were  all  situated  in  the  county 
where  the  proceedings  are  instituted;  and  the  sale  must  be  held 
in  the  latter  county,  unless  otherwise  ordered  by  the  court.^"" 
Such  sales  are  not  subject  to  the  general  rules  governing  judicial 
sales ;  the  court  will  not  compel  the  purchaser  to  accept  a  doubt- 
ful title  ;^°^  so  also,  inadequacy  of  price  is  sufficient  per  se  to  set 
aside  a  sale  in  partition;  but  such  order  will  only  be  made  on 
payment  of  interest  to  the  purchaser.^"* 

103  Feather  v.  Strohecker,  3  P.  &  W.  505. 

104  Wetherill  v.  Warner,  6  Phila.  182.  For  form  of  scire  facias  to 
enforce  owelty  of  partition,  see  Davis  v.  Norris,  8  Pa.  122. 

105  Reed  v.  Lafferty,  District  Court,  Phila.,  March,  1829. 

106  Act  30  March,  1869,  P.  L.  iS,  3  Purd.  §98,  p.  3448. 

107  Bell  V.  Fulmer,  i  Phila.  43. 

108  Simon  V.  Simon,  i  Miles  404;  Earle  v.  Earle,  Dist.  Court,  Phila.,  S 
May,  1849.  Rule  to  set  aside  sheriff's  sale  in  partition.  Per  curiam.  It 
is  the  well-settled  practice  in  this  court,  to  set  aside  a  sale  in  partition,  on 
the  ground  of  mere  inadequacy  of  price,  as  we  are  in  the  habit  of  reliev- 
ing a  purchaser  where  there  is  an  irregularity  in  the  proceedings,  or, 
rather,  defect  in  the  title.  Indeed,  as  these  sales  are  generally  resorted 
to,  in  order  to  pass  the  interest  of  persons  not  sui  juris,  it  is  the  especial 
duty  of  the  court,  to  see  that  the  property  is  not  sacrificed,  and  their  in- 
terest protected.  In  general,  the  court  cannot  do  this,  unless  some  one 
party  brings  the  case  before  us ;   when  it  is  before  the  court,  it  is  evidently 
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18.    Sheriff's  deed. 

By  the  act  of  1799,  the  sherifiF  is  empowered  to  execute  deeds 
to  the  purchasers  for  the  lands  and  tenements,  on  receipt  of  the 
purchase  money,  or  security  satisfactory  to  all  parties,  which 
'  money  or  securities  shall  be  brought  into  court  before  or  at  the 
time  of  the  sheriff's  acknowledging  the  deed  in  open  court  to  be 
distributed  by  order  of  the  court  amongst  the  parties  entitled 
thereto,  in  lieu  of  their  respective  purparts  of  the  premises,  ac- 
cording to  their  just  proportions.  If  the  sheriff  who  made  the 
sale  die  or  go  out  of  office,  before  the  execution  of  the  deed,  the 
court  may  make  an  order  for  the  execution  of  a  deed  by  his  suc- 
cessor.^"® If  the  purchase  money  be  paid  into  court,  the  court 
will  appoint  an  auditor  to  report  a  distribution  of  the  fund,  as 
in  other  cases  of  judicial  sales.  Since  the  passage  of  the  married 
women's  act  of  1848,  the  share  of  a  feme  covert  may  be  awarded 
to  her ;  and  she  has  power,  by  the  act  of  1856,^^°  to  execute  such 
releases  as  may  be  requisite  to  effectuate  the  distribution. 

ig.    Records. 

It  is  the  duty  of  the  prothonotary,  to  record  the  inquisition  and 
all  orders  of  the  court,  at  the  expense  of  the  parties  interested, 
for  the  fees  allowed  by  law  to  the  recorders  of  deeds,  and  ex- 
emplifications of  such  records  are  evidence  thereof.^^^  And  by 
the  act  of  1850,  he  is  required  to  keep  a  partition  docket,  in  which 
shall  be  entered  at  length  all  the  proceedings  from  the  commence- 
not  a  case  in  which  any  fault  or  default  of  the  party  applying  ought  to 
affect  our  determination.  Indeed,  it  has  often  occurred  to  me,  that  it 
would  be  a  wise  legislative  provision  that,  in  every  case  of  the  partition 
of  an  estate  owned  in  part  or  in  the  whole  by  persons  not  served  with 
process,  minors,  or  feme  coverts,  the  court  should  appoint  an  auditor  or 
examiner  to  inquire  and  report  upon  the  ■  proceeding,  before  giving  a  final 
Judgment,  or  permitting  the  sheriff  to  acknowledge  his  deed.  In  this 
case,  the  sale  was  of  eighteen  distinct  pieces  of  property,  some  of  which 
show,  according  to  the  deposition,  a  very  gross  sacrifice,  others  not  so 
great.  In  reference  to  all,  however,  we  think  it  is  our  duty  to  order  a 
resale,  on  the  condition  of  indemnifying  the  purchasers.  Ordered,  that 
the  money  paid  in  to  the  sheriff  be  repaid,  with  interest  from  the  time  it 
was  so  paid,  and  the  cost  of  drawing  the  deed,  if  deed  or  deeds  were 
drawn,  before  notice  of  the  rule  to  set  aside  the  sale,  and  thereupon,  rule 
absolute. 

109    Act  29  March,  1824,  8  Sm.  L.  287,  3  Purd.  §20,  p.  34ii- 
no    Act  II  April,  1856,  §4,  P.  L.  31S,  3  Purd.    47,  p.  2454. 
Ill    Act  9  April,  1849,  §8,  P.  L.  526,  3  Purd.    25,  p.  3413- 
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ment  to  the  final  judgment  and  decree;  the  fees  to  be  taxed  as 
part  of  the-costs  of  the  proceedings. ^^^  An  omission,  however,  to 
record  the  proceedings  will  not  vitiate  a  sale  in  partition.^^^ 
Where  the  lands  lie  in  several  counties,  an  exemplification  of  the 
record  is  required  to  be  filed  in  each  county  where  any  of  the 
real  estate  is  situate ;  and  such  exemplification  will  have  the  same 
effect  as  the  original  record.^^* 

20.    Costs. 

It  is  provided  by  statute,  that  the  costs,  iii  all  cases  of  partition, 
with  a  reasonable  allowance  to  the  plaintiffs,  for  counsel  fees,  to 
be  taxed  by  the  court  or  under  its  direction,  shall  be  paid  by  all 
the  parties,  in  proportion  to  their  several  interests.^^^  This  stat- 
ute, however,  does  not  authorize  the  taxation  of  counsel  fees,  in 
the  ordinary  sense  of  the  words,  as  part  of  the  costs;  it  only 
extends  to  services  in  procuring  searches,  formal  motions  and  the 
preparation  of  papers  and  conveyancing.  In  proceedings  in  par- 
tition, ,a  common  benefit  is  secured  to  all  the  parties ;  the  actual 
and  obvious  object  of  the  statute  was,  to  enforce  a  contribution 
from  each,  proportioned  to  his  share  of  the  common  service  ren- 
dered to  them  all ;  each  of  the  parties  would  thus  pay  for  the  aid 
he  had  received.  But  if  counsel  fees  for  conducting  an  expensive 
contest  were  to  be  allowed,  he  would  be  paying  for  hostility  and 
attack,  and  not  for  aid ;  it  would  be  straining  the  law,  to  give  it 
such  a  scope  ;^^''  the  design  of  the  law  was  to  place  parties  upon 
an  equality  as  to  the  expenses  of  effecting  partition  among  them ; 
it  was  not  designed  to  enable  a  litigant  to  saddle  the  costs  of  his 
litigation  upon  others.^"  Costs  are  not  recoverable  on  a  verdict 
for  the  defendant,  on  the  plea  of  non  tenent  insimul.^^^ 

112  Act  25  April,  1850,  §27,  P.  L.  S74,  3  Purd:  §26,  p.  3413. 

113  Girard  Life  Insurance  Co.  v.  Farmers  and  Mechanics'  Bank,  57 
Pa.  388. 

114  Act  20  February,  1854,  P.  L.  89,  3  Purd.  §95,  p.  3447. 

115  Act  27  April,  1864,  P.  h.  641,  3  Purd.  §120,  p.  3455. 

116  Grubb's  Appeal,  82  Pa.  23,  30. 

117  Snyder's  Appeal,  54  Pa.  67.  See  act  17  April,  1856,  §2,  P.  L.  386, 
3  Purd.  §96,  p.  3448,  as  to  the  sheriff's  and  jurors'  fees,  where  the  lands 
lie  in  different  counties. 

118  Shaw  V.  Irwin,  25  Pa.  347. 


CHAPTER  L. 

Audita  Querela. 

1.  Nature  of  writ.  3.  Practice. 

2.  Use  of  it. 

I.    Nature  of  writ. 

The  writ  of  audita  querela,  which  is  the  commencement  of  an 
action  somewhat  in  the  nature  of  a  bill  in  equity,  to  be  relieved 
against  some  oppression  of  the  plaintiff,  states  that  the  compiamt 
of  the  defendant  has  been  heard,  and,  setting  forth  the  matter  of 
the  complaint,  commands  the  court  to  call  the  parties  before  them, 
and,  after  having  heard,  to  do  justice  between  them ;  e.  g.,  in  case 
of  an  execution  awarded  or  likely  to  be  awarded  against  the  party, 
upon  some  grounds  of  injustice  pointed  out  to  the  court.     The 
liberality  of  the  courts,  in  granting  relief  upon  motion,  and  the 
greater  frequency  of  applications  to  the  courts  of  equity,  have,  in 
England,  almost  superseded  the  use  of  the  writ  of  audita  querela ; 
as  it  is  there  held,  that  relief  may  be  granted  upon  motion,  in 
cases  proper  for  an  audita  querela,  where  it  is  not  granted  upon 
some  foreign  matter — as,  a  release ;  but  where  the  ground  of  re- 
lief is  a  release,  and  there  is  some  doubt  about  the  execution,  or 
some  matter  of  fact,  which  cannot  be  clearly  ascertained  by  affi- 
davit, and  therefore  proper  to  be  tried,  the  courts  there  have 
driven  the  defendant  to  his  audita  querela.^     Bttt  it  is  probable, 
from  the  language  of  Mr.  Justice  Duncan,  in  delivering  the  opin- 
ion of  the  supreme  court,  that  no  distinction  of  a  similar  nature 
would  be  observed  in  Pennsylvania;   for  he  says,  that  "whatever 
the  writ  of  audita  querela  would  lie,  the  court  would  grant  relief 
on  motion,"  and  that  "so  universal  is  the  course  of  granting  sum- 
mary relief,  that  it  has  driven  out  of  use  and  rendered  obsolete 
the  writ  of  audita  querela ;"  and  further,  that  in  a  case  wherein 
audita  querela  would  lie,  but  in  which  the  court  had  interposed 
on  motion,  if  they  doubted  the  proof,  they  would  direct  an  issue 
to  try  the  fact.^ 

1  2  Saund.  148  c. 

2  Share  v.  Becker,  8  S.  &  R.  239 ;   Baker  v.  Judges  of  Ulster,  4  Johns. 
191.    Where  a  debt  is  attached,  after  judgment  recovered  therefor,  the 
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This  is  not  a  writ  of  right  and  can  only  be  awarded  on  petition 
filed  by  a  special  allocatur  of  the  court  in  which  judgment  was 
entered.  Says  Justice  Paxson:  "While  the  writ  is  now  seldom 
used  in  practice  all  the  precedents  show  that  it  has  been  issued 
upon  petition  and  allowance.  Audita  querela  is  not  to  be  allowed 
but  in  open  court."* 

2,  Use  of  it. 

With  regard  to  this  writ,  however,  there  is  a  peculiarity  worthy 
of  notice,  which  involves  an  advantage  that  does  not  appear  to 
attend  on  the  remedy  by  motion  in  lieu  of  it.  In  England,  an 
audita  querela  is  a  commission  to  the  judges  to  examine  the  cause, 
and  is  in  nature  of  an  action  of  trespass ;  and  damages  are  given, 
if  the  execution  be  without  right.*  Now,  in  the  case  of  a  motion 
for  relief,  it  is  very  clear,  that  the  judges  would  not  award  dam- 
ages to  the  defendant  however  they  might  protect  him  from  the 
plaintiff's  unjust  oppression,  and  it  is  equally  clear,  that  if  an  is- 
sue were  directed  to  try  the  matter  of  fact,  the  jury  could  not  as- 
sess damages,  but  would  be  confined  to  passing  upon  the  fact; 
but  in  audita  querela,  if  the  issue  be  to  the  country,  damages  may 
be  assessed.  It  lies  only  in  the  court  where  the  judgment  is  given, 
they  having  the  best  knowledge  of  the  proceedings  in  the  cause  f 
but,  being  a  regular  suit,  error  lies  to  the  final  judgment  therein, 
which  is  another  advantage  incident  to  this  proceeding.^ 

3.  Practice. 

When  the  court  will  interfere  on  such  a  motion,  it  will  stay 
the  execution,  until  justice  can  be  done,  and  an  issue  being  di- 
rected on  the  plea  of  payment  will  leave,  &c.,  it  is  thus  put  in  the 
power  of  the  court  to  try  and  decide  equitably  on  the  matter  aris- 
ing subsequently  to  the  judgment  the  same  as  if  it  were  invested 
with  chancery  jurisdiction.  The  jury,  however,  cannot  find  any- 
thing to  be  due  to  the  defendant,  and  a  verdict  awarding  a  bal- 

party  is  clearly  entitled  to  an  audita  querela ;  but  the  court  will  neverthe- 
less grant  relief,  summarily,  on  motion.  Daly  v.  Derringer,  I  Phila.  324; 
Wallpool  V.  King,  i  Leon.  297. 

3  Newhart  v.  Wolfe,  102  Pa.  561,  566. 

4  2  Saund.  148;  2  Hen.  IV.  176.  But  there  can  be  no  restitution,  unless 
the  money  remain  in  the  sheriff's  hands.    Brown  v.  Bamet,  I  Keb.  260. 

5  Beale  v.  Commonwealth,  11  S.  &  R.  299. 

6  Brooks  v.  Hunt,  17  Johns.  484. 
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ance  in  his  favor  would  be  erroneous;  the  utmost  a  defendant 
can  ask  on  such  an  application  for  relief,  is,  that  he  should  be  dis- 
charged from  the  judgment.  "In  no  case  is  the  defendant  en- 
titled to  a  judgment  for  a  sum  of  money,  except  where  he  has 
given  matter  of  defalcation  in  evidence,  and  a  balance  is  found  in 
his  favor."'  The  case  from  which  the  preceding  rules  have  been 
extracted^  furnishes  an  example  of  an  occasion  in  which  an  audita 
querela  might  have  been  restored  to  with  advantage ;  for  the  de- 
fendant might,  in  that  equitable  proceeding,  have  secured,  in  the 
shape  of  damages  the  balance  of  money  which,  upon  a  motion  and 
issue  was  erroneously  awarded  him. 

7    Harper  v.  Kean,  11  S.  &  R.  280. 
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ABATEMENT. 


10. 
II. 
12. 

13. 
14- 

16. 
17- 


18. 
19- 

20. 
21. 


22. 

23- 

24. 

25- 

26. 


27. 
28. 
29. 


Use  of  plea  of,  671-673,  681. 

Pleas  in,  are  not  favored, 
672. 

Proper    method    of    raising 
question    of    jurisdic- 
tion, 672. 
and    of     contesting    suffi- 
ciency of  service,  673. 

Motion  to  set  aside  is  im- 
proper, 675. 

Use  of  in  other  cases,  673. 

Time  of  filing,  673,  674. 

May  be  waived,  674. 

Plea  to  the  jurisdiction,  672, 
675- 

When  judgment  will  be 
opened  to  plead  abate- 
ment, 675. 

Plea  in  suspension  of  action, 

675- 
Plea    in    abatement    of    the 

writ,  676. 
When  plea  cannot  be  used, 

680,  681,  682. 
Form  of  plea,  681. 

When  it  will  be  stricken  off, 

681,  682. 

Amendment  of  plea,  682. 

Right  of  committee  to  main- 
tain action  brought  by 
lunatic  can  be  raised 
by,  682. 

Or  under  general  issue,  682. 

Plaintiff  may  discontinue  on 
payment  of  costs,  682. 

Or  reply  and  demur,  682. 

Nature  of  judgment  on  plea 
that  the  defendant 
was  dead,  682. 

Judgment  of  respondent 
ouster,  682. 

Defendant  may  afterward 
be  ruled  de  novo,  683. 

Non-joinder  of  partner,  676. 

Or  of  a  joint  contractor,  676. 

Garnishee  in  attachment  can- 
not plead  in  abatement 
of     the     scire     facias, 

Plea  of  lis  pendens,  676-678. 
In  what  actions,  676-678. 
Misnomer,  fiJT. 


ABATEMENT— Cont'd. 

30.  In  bill  in  equity,  677. 

31.  Petition    to   open   judgment 

may  stand  as  a  plea  in 
abatement,  678. 

32.  Plea    in    abatement    to    the 

parties,  678-680; 

minor,  679,  680. 

feme  covert,  679. 

absent  parties  cannot  be 
added  by  amendments, 
680. 

defendant  who  files  affi- 
davit of  defense  can- 
not plead  in  abate- 
ment, 679. 

See  Statutory  Pleas. 

ACCOUNT  RENDER. 

1.  Nature  of  action,  3515. 

2.  When  account  lies,  35 16. 

3.  Tenants  in  common,  3518. 

4.  Partners,  3518. 

5.  Trustees,  3520. 

6.  Parties,  3521. 

7.  Process,  3522. 

8.  Declaration,  3522. 

9.  Pleas,  3524. 

10.  Arbitration,  3525. 

11.  Trial,  3525. 

12.  Evidence,  3527. 

13.  When   form   of   action   may 

be  changed,  35129. 

14.  Proceedings  to  quash,  3529. 

15.  Verdict,  3529. 

16.  Judgment     quod     computet, 

3530. 

17.  Auditors,  3531. 

18.  Proceedings     before     them, 

3532. 
pleadings,  3532. 
power  of,  3533. 

19.  Issue  and  demurrer,  3535. 

20.  Duty  of   auditor   after  trial 

of  issues,  3536. 

21.  Exceptions   before   auditors, 

3537. 

22.  Report  of,  3538. 

23.  Final  judgment,  3539. 

24.  Error  and  execution,  3540. 

ACTION. 

I.  Importance    of    forms    of, 
1970. 
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ACTION— ConCrf. 

2.  Different  ways  in  which  ob- 

jection to  form  may  be 
taken,  1970. 

3.  How  and  when  amendments 

to  forms  may  be  made, 
1971. 

4.  Costs    must   be    paid,    1971, 

except    in    appeals    from 
justices,  1971. 

5.  How    amendments    are-  af- 

fected   by    statute    of 
limitations,  1971,  1976, 
2065. 
when  amendments  may  be 
made  after  trial,  1973. 

6.  Mistake  in  form  of  action  is 

cured  by  verdict,  1971. 

7.  Abolition  of  distinctions  be- 

tween forms  of  action 
by  Act  of  1887,  1972. 

8.  What  causes  of  action  may 

be  joined,  1974,  1977, 
1978. 

9.  To   join    causes    the    claims 

must  be  in  the  same 
right,  1974-1977- 

10.  Consequences  of  misjoinder, 

1977-1979. 
when  misjoinder  is  waived, 
1979. 

11.  When  plaintiff  maj;  enter  a 

nolle  prosequi,  1977. 

12.  Writ  will  not  be  quashed  if 

any  count  can  be  sus- 
tained, 1979. 

13.  When    cumulative    remedies 

may  be  allowed,  1979, 
198s. 

14.  There  can  be  only  one  satis- 

faction, 1979,  1980, 
198s. 

15.  Effect    of    obtaining    judg-, 

ment  in  one  of  them, 
1980. 

16.  Where  remedies  are  cumula- 

tive, 1982-1985. 

17.  When   exclusive   anc}   statu- 

tory remedies  must  be 
employed,    1980-1982. 

18.  An  entire  claim  or  demand 

arising  out  of  a  single 
transaction  cannot  be 
divided,  1985. 

19.  When  an  election  of  reme- 

dies may  be  exercised, 
1986. 


ACTION— CowtU 

20.  By  election  other  forms  of 

action  are  not  waived, 
1986. 

21.  First    suit    may   be    discon- 

tinued on  payment  of 
costs  and  another  rem- 
edy adopted,  1986. 

21.  When  an  election  may  be  ex- 

ercised, 1986. 
by  vendors,  1987,  1988. 
by  landlord,  1988. 
by  tenant,  1988. 
in   cases   for   recovery   of 

penalty     or     damages, 

1988,  1989. 

22.  Grounds  for  making  the  elec- 

tion, 1989. 

23.  What  title  the  plaintiff  must 

possess,  1989. 

24.  Cases  of  election  either  ex 

contractu  or  ex  delic- 
to, 1990. 

25.  When  omission  of  ex-plain- 

tiff is  ground  of  non- 
suit, 1990. 

26.  When  joinder  of  too  many 

defendants  in  actions 
on  contracts  is  a 
ground  of  non-suit, 
1990. 

27.  When    npn-joinder    of    ex- 

plaintiff  can  be  plead- 
ed only  in  abatement, 
1990. 
2&  When  plaintiff  may  recover 
several  demands  in  one 
action)  1991. 

29.  By    selecting    on    action    in 

form  ex  contractu,  the 
defendant  may  be  com- 
pelled to  make  an  af- 
fidavit of  defence 
which  _  cannot  be  ex- 
acted in  other  forms, 
1991. 

30.  When    the    defendant    can 

elude  the  rule  of  court 
requiring  an  affidavit 
by  entering  a  compul- 
sory rule  of  arbitra- 
tion, 1991. 

31.  When  by  choice  of  remedy 

the  defendant  may  be 
precluded  from  avail- 
ing himself  of  a  de- 
fense he  might  other- 
wise establish,  1991. 
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ACTION— Co«*'(f. 

32.  How  actions  are  begun,  229. 

33.  Must  exist  before  the  impe- 

tration  of  the  writ,  229. 

34.  What  commencement  of  ac- 

tion means,  229. 

35.  Mode  of  commencing,  229. 

36.  Nature  of  summons,  246. 

37.  Mode  of  issuing,  246. 

38.  When  summons   may  issue, 

248. 

39.  Mode  of  issuing,  246. 

See  Convicts;  Parties  to 
Action  ;  Assumpsit, 
and  other  actions ;  Ex- 
ecutor AND  Adminis- 
trator. 

AFFIDAVIT  OF  DEFENSE. 

1.  History  of,  495-497- 

2.  Statutes,  459-497. 

3.  Constitutionality,  499. 

4.  Courts  may  make  rules  re- 

lating to,  498. 

5.  What    rules    may   be    made, 

498. 

6.  Copy  of   statement  must  be 

served  on  defendants, 
498. 

7.  Time   of    service    and   filing 

return-day,    498,     500, 
SOI. 

8.  Act  does  not  apply  to  torts, 

499. 

9.  Nor  to  mixed  cases  of  con- 

tract and  tort,  499,  500. 
9.  Judgment  in  cases  in  which 
affidavit  is  not  requir- 
ed, SOD. 

10.  What  notice   of   filing  must 

be  given,  501,  502. 

11.  Judgment  must  be  entered  in 

open  court,  502. 

12.  Statement  must  be  self-sus- 

taining, 502. 

13.  Judgments    may    be   entered 

by  prothonotary,  502. 

14.  Of  what  notice  of  judgment 

,    shall  consist,  502. 

15.  How    question    of    need   of 

affidavit  is  raised,  503. 

16.  After  judgment  for  want  of 

affidavit,    writ    of    in- 
quiry must  issue,  503. 

17.  Exception  to  affidavit  should 

be  taken  before  taking 
rule  for  judgment,  503. 


AFFIDAVIT   OF   DEFENSE— 

Confd. 

18.  When    plaintiff    amends    his 

affidavit  of  claim,  he 
must  serve  new  rule 
before  taking  judg- 
ment, S03. 

19.  Judgment   for  want  of  affi- 

davit cannot  be  amend- 
ed to  judgment  for 
want  of  appearance, 
503. 

20.  Effect    of    reversal    by    su- 

preme court,  503. 

21.  Judgment  should  not  be  en- 

tered pending  rule  for 
more  specific  state- 
ment, 503,  S04. 
nor  while  a  motion  to  dis- 
miss for  want  of  jur^ 
isdiction  is  pending, 
504. 

22.  Should  not  be  evasive,  504, 

.520,  545-558,  568-570. 

23.  Consideration    of     fractions 

of  a  day,  504. 

24.  Notice   of   rescinding  order, 

504. 

25.  Time     for     entering     judg- 

ment, 504-506. 

26.  Before  taking  judgment  the 

record  must  show 
proper  service,  506, 
S07. 

27.  Sheriff's  return,  506. 

28.  What    is    an    appearance    in 

foreign  attachment, 
.  507. 

29.  Service    of    an    alias    sum- 

mons, 507. 

30.  Who    can    file    an    affidavit, 

507,  S08. 
defendant's   attorney,   507, 

508. 
third  person,  507,  512. 
stranger,  508. 
defendant,  508. 
surety,  508. 
municipal  corporation,  508, 

S09. 
other     corporation*,     511, 

512. 
executors,     administrators, 

receivers,  509,  510. 
guardian,  510. 
assignee,  510. 
terre-tenant    tenant    need 
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AFFIDAVIT   OF   DEFENSE— 
Confd.    ■ 

not  file  affidavit,  510. 
minors,  511. 
insane,  511. 
married  women,  511,  520. 

31.  In  what  cases  an  affidavit  is 

required,  512-519. 
bonds,  513,  524-527. 
instruments      for     paying 

money,  514. 
executory   agreement,  515. 
scire  facias  to  revive  judg- 
ment, 515. 
scire   facias   on   mortgage, 

516,  517. 
scire    facias   on   municipal 

claim,  517. 
mechanics'  lien,  517,  518. 
appeals    from    justice    of 

the  peace,  518. 
foreign  judgment,  519,  520. 
loan,  520. 
bank  account,  523. 
book  entries,  521-524. 
accounts  stated,  523. 
contract  of  suretyship,  524- 

527. 
recognizance,  525-527. 
penalty,  526. 
stock  assessment,  527. 
promissory  note,  528-533. 
usury,  533. 

32.  What  instruments  do  not  re- 

quire an  affidavit,  534, 

S3S. 
policy  of  insurance,  535. 
feigned  issue,  535. 

33.  How  is  necessity  of  affidavit 

determined,  535. 

34.  Rule  to  show  cause,  535,  536. 

35.  Motion  in  court,  436. 

36.  Cannot  be  raised  on  appeal, 

536. 

37.  Defense  must  be  legal,  536, 

537- 

38.  When  affidavit  is  bad  for  un- 

certainty, 536. 

39.  Legal    conclusion    is    insuffi- 

cient, 536. 

40.  Must   contain    all    necessary 

facts,  536. 

41.  What  affidavit  should  state, 

536,  537- 

42.  Must  not  be  argumentative, 

537- 


AFFIDAVIT   OF   DEFENSE— 

Cont'd. 

43.  Nature  of  denials,  538. 

44.  Averments  must  be  accepted 

as  a  verity,  538,  539. 

45.  How  defendant  should  make 

his  averments,  539,  540. 

46.  May  be  in  nature  of  demur- 

rer, 540. 

47.  Both  ought  not  to  be  filed, 

540,  727. 

48.  If   both   are,    latter   will   be 

stricken  off,  563. 

48.  If  demurrer  is  filed  later  it 

should    be    overruled, 
563. 

49.  Demurrer    should    be    used 

when  cause   of  action 
is  questioned,  540. 

50.  Averments    dehors    the    in- 

strument, 540,  541. 

51.  Affidavit   is  no   part   of   the 

pleading,  541,  542. 

52.  What  its  purpose  is,  542. 

53.  Becomes  functus  officio,  542. 

54.  Before    whom    it    may    be 

sworn,  542. 

55.  When  it  may  be  filed,  292. 

before  motion  for  judg- 
ment, 542. 

and  before  return  of  rule 
far  judgment,  542. 

56.  When    rules    for    judgment 

will  be  suspended,  542. 
in  case  defendant  has  de- 
manded  inspection   of 
papers,  542. 

57.  In  what  cases  it  must  be  filed 

with  the  praecipe,  279. 

58.  Sufficiency  of   affidavit,   543, 

546. 

59.  Time  for  filing  affidavit  may 

be  enlarged,  543. 

60.  Averment  of  payment,   546- 

548. 

61.  Averment    of    tenders,    546- 

548. 

62.  Averment    of    non-perform- 

ance of  coptract,  548- 
561. 

62.  Averment    of    consideration, 

550. 

63.  Averment   of   want   of  con- 

sideration, 550. 

64.  Averments  in  affidavit  in  ac- 

tions of  rent,  551. 

65.  Averment  of  fraud,  551,  552. 
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AFFIDAVIT   OF   DEFENSE— 

Cont'd. 

66.  Averment  of  set-off,  552-555. 

damages  claimed  as  set- 
off, 553,  559- 

set-off  in  action  of  replev- 
in, 554. 

67.  Averment  in  cases  of  goods 

sold      and      delivered, 

555-558. 
concerning  warranty,  556. 
concerning  quantity,  556. 
concerning  time,  557. 

67.  Averment    concerning    part- 

nerships, 557,  558. 
dissolution,  557. 

68.  Averment  of  book  accounts, 

558. 

69.  Averment  of  prior  adjudica- 

tion, 559. 

70.  Averment     in     actions     for 

services,    559,    560. 

71.  Averment  in  actions  against 

corporate  officers,  560. 

72.  Averment  of  statute  of  limi- 

tations, 560. 

73.  If     affidavit     is     insufficient 

plaintiff's  counsel  must 
move  for  rule  to  show 
cause,  561. 
what  is  done  with  the  rule, 
561. 

74.  Only  statement  and  affidavit 

are  before  the  court, 
561. 

75.  Any  step  after  filing  an  affi- 

davit is  a  waiver  of 
right  to  move  for 
judgment  for  insuffi- 
ciency,  561,    567. 

76.  If     affidavit    be     insufficient 

judgment  may  be  giv- 
en, 561-563. 

77.  When   is  affidavit   sufficient, 

561-563. 

77.  It  is  a  waiver  of  formal  de- 

fects, 563. 

78.  Notice  to  plead  is  not  waiver 

of  right  to  judgment, 
563-565. 

79.  Judgment    may    be    entered 

for  part  of  claim,  565, 
566. 
what     good     practice     re- 
quires, 565. 


AFFIDAVIT   OF   DEFENSE— 

Cont'd. 

80.  Second  judgment  may  be  ob- 

tained for  remainder 
for  want  of  sufficient 
affidavit,  566,  580. 

81.  Admissions  in  actions  of  as- 

sumpsit against  muni- 
cipal corporations,  566. 
judgment  therefor,  566. 

82.  Judgment  is  final,  567-568. 

83.  Assessments  of  damages,  567. 

for    what    sum    judgment 
may  be  entered,  567. 

84.  Judgment  will  not  be  entered 

where  pleadings  pres- 
«  ent     an     involved     or 

doubtful  issue,  567. 

85.  May  be  entered  though  ap- 

pearance be  wanting, 
567. 

86.  And  in  suit  begun  by  capias, 

567. 

87.  Cannot  have  such  judgment 

after  an  arbitration 
and  award,  568. 

88.  Suplemental  affidavit  may  be 

filed,  570-574- 
who  may  make  it,  572. 
what  must  be  done  if  con- 
tradictory, 573. 

89.  Opening   of    judgment,    574, 

575- 
for  want  of  affidavit,  574. 
application  must  be  made 

promptly,  574. 
when  judgment  should  be 

opened,  574. 
reasons  for,  575. 
use  of  depositions,  575. 

90.  When  motion  may  be  made 

to  strike  off  judgment, 
575,  576. 

91.  What  copy  must  show,  578. 

effect  of  variance  between 

instrument    and    copy, 

578." 
how    defendant    can    take 

advantage  of  variance, 

578,  579. 
motion  for  inspection,  578. 
amendment  of  copy,  579. 

92.  Judgment    will    be    reversed 

only  in  clear  cases,  579, 
580. 
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AFFIDAVIT   OF   DEFENSE— 
Cont'd. 

93.  Court  may  entertain  second 
rule  for  want  of  affi- 
davit, 580. 

93.  Appeals  from  judgment  for 

want  of  sufficient  affi- 
davit, 576-578. 

94.  What    appellate    court    will 

consider,  576. 

95.  Refusal  to  open  a  judgment 

by  default  and  permit 
the  defendant  to  file  an 
affidavit  is  not  reversi- 
ble, 577. 

96.  What  must  be  done  in  taking 

appeal,  577. 

97.  Filing  of  copies,  578,  579- 

98.  Plaintiff  may  file  copy  of  in- 

strument sued  on,  578. 

99.  Copies  in  cases  of  issue  of 

alias  or  pluries,  578. 
See      Amendments,      20 ; 
Abatement,  32. 

AGREEMENTS  OF  COUNSEL. 

What   agreement   they    may 
make,  850,  851. 
See  Attorney;    Continu- 
ance, 24;   Deposition, 

ALIAS.        "*■ 

1.  Issue  of  an  alias,  267. 

2.  What  is  an  alias,  267. 

3.  Issue   of,    stops    running   of 

statute  of  limitations, 
267. 

4.  Is  a  continuation  of  original 

process,  268. 
i.  When  it  is  a  new  action,  268. 

6.  When  it  is  barred,  268. 

7.  Service  and  return  of,  280. 

See  Affidavit  of  Defense, 

29. 
Execution,    16,    167,   307; 

Foreign  Attachment, 

32. 
ALIMONY. 

See  Divorce,  4S-70. 

ALLOCATUR. 

See  Appeal,  74,  112. 
AMENDMENTS. 

I.  Amendments    that    may    be 
made  at  common  law, 
3241. 


AMENDMENTS— Coni'rf. 

2.  No  new  cause  of  action  and 
.    no  new  parties  are  al- 
lowed after  statute  of 
limitations  has  become 
a  law,  3243,  3275-3277'- 

4.  How    a    judgment    may    be 

amended,  3244. 

5.  What   defects  are  cured  by 

verdict,  3245-3249. 

6.  What  defects  in  verdict  are 

cured  by  statutes  of 
jeofail,  3249. 

7.  What  defects  in  process  may 

be  amended,  3251. 

8.  Amendment  of   sheriff's  re- 

turn, 3252. 

9.  Amendment    of    the    record, 

3245- 
ID.  What    amendments    are    au- 
thorized    by     statute, 
3258,  3285-3290. 

11.  When   and   how   often   they 

may  be  made,  3259- 
3261. 

12.  How     statements     may     bt 

amended,       3261-3264, 
3266. 
at  what  time  they  can  be 
made,  3264. 

13.  What   amendments    may   be 

made  under  the  inter- 
pleader act,  3265. 

14.  The  test  that  is  applied  in  al- 

lowing an  amendment, 
3266. 

15.  Where  new  counts   may  be 

added,  3266,  3267. 

16.  Mistakes  may  be  amended  in 

accordance  with  truth, 
3268. 

17.  What    amendments    will    be 

allowed  in  cases  of 
variance  between  state- 
ment and  evidence, 
3269- 

18.  What    amendments    may   be 

made  during  trial, 
3269-3271. 

19.  When   and   how   petition   in 

insolvency  may  be 
amended,  3271. 

20.  Amendment   of    affidavit   of 

defense,  3271. 

21.  In  foreign  attachment,  3272. 

22.  Of   affidavit   to   writ   of   es- 

trepement,  3272. 
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AMENDMENTS— Coni'rf. 

23.  Amendment  of  bond  for  an 

attachment,  3272. 

24.  Amendment  after  an  appeal 

from  an  award,  3275. 

25.  Amendment  after  verdict  and 

judgment,  3273. 

26.  Amendment  on  second  trial, 

3274- 

27.  Amendment  after  the  issue 

of  a  certiorari,  3274. 

28.  Amendment   to    conform   to 

the  record,  3274. 

29.  Where    amendment    striking 

out  and  substituting 
names  will  be  denied, 

3275- 

30.  How  a  plea  may  be  amended, 

3277-3279. 

31.  Amendment  by  adding  a  spe- 

cial plea,  3279. 

32.  To  what  extent  names  may 

be  added,  3280-3285. 
where  such  an  amendment 
will    not    be    allowed, 
3284. 

33.  Amendment  of  parties,  3285. 

new  parties  could  not  be 
added  at  common  law, 
328s. 

34.  Names  included  by  mistake 

may  be  stricken  out, 
3287. 

35.  Mistakes  of  parties  may  be 

corrected,  3286. 
this  cannot  be  done  when 
substitution  of  parties 
introduces   a   different 
cause  of  action,  3290. 

36.  What    amendment    may    be 

made  in  action  begun 
by  capias,  3291. 

37.  Amendments    if    more    than 

formal  can  only  be 
made  after  notice, 
3291. 

38.  Will  not  be  allowed  without 

affidavit,  3291. 

39.  To  what  extent  the  form  of 

action  may  be  amend- 
ed, 3291. 
30.  At  what  time  should  amend- 
ments be  made,  3292. 

41.  When  a  continuance  will  .be 

granted,  3292-3294. 

42.  To  what  extent  the  records 

of    a    justice    of    the 


AMENDMENTS— Confd. 

peace  may  be  amend- 
ed, 3294,  32SS. 

43.  Amendments      in     appellate 

court,  326i,_  3295-3297- 

44.  Amendment   of   libel   of  di- 

vorce, 3345-3347. 

45.  Statement   can   be    amended 

only  by  leave  of  court, 
426,  427. 

46.  Amendments    are    generally 

mandatory,     not     dis- 
cretionary, 426. 

47.  Statement  may  be  amended 

after  filing  affidavit  of 
defense,  427. 
See  Action,  3-5;    Abate- 
ment, 16,  32;   Affida- 
vit  OF    Defense,    18, 

19,  91- 

Appeal,  52-57,  93 ;  Demur- 
rer, 22,  24,  25 ;  Di- 
vorce, x6,  26;  Execu- 
tion, 127,  14s;  Judg- 
ment, 48. 

See  also  Assumpsit,  Tres- 
pass and  other  actions ; 
Action,  5 ;  Abate- 
ment, 32 ;  Affidavit 
OF  Defense,  19;  Par- 
ties TO  Actions,  53. 

AMICABLE  ACTIONS. 

1.  Mode  of  instituting,  396. 

2.  Form  of  agreement,  396. 

3.  Duty  of  prothonotary,  397: 

4.  The  judgment,  398. 

5.  Such     an     action     may     be 

brought   in   ejectment, 
398. 

6.  Other  cases  in  which  it  may 

be  entered,  398. 

7.  Such  an  agreement  is  in  ef- 

fect an  appearance  by 
defendant,  398. 

8.  If  judgment  is  confessed  de- 

fendant is   entitled   to 
stay  of  execution,  398. 

9.  Practice,  399. 
10.  Ejectment,  24. 

See  Scire  Facias;  Eject- 
ment, 91. 

ANCILLARY  PROCEEDINGS. 

I.  Shall  be  assigned  to  the 
court  of  the  original 
action,  25. 
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ANCILLARY    PROCEEDINGS 

— Cont'd. 
2.  Assignment  of,  on  certificate 
of  attorney,  26. 

APPEAL. 

1.  Time   for   taking,    34,    1145- 

1146. 
method  of  computing  pe- 
riod, 35,  1 149. 

2.  May  be  entered  on  a  legal 

holiday,  "35. 

3.  Withdrawal  of,  and  entry  of 

new  one,  35. 

4.  Day  of  entering  judgment  is 

excluded,  35. 

5.  When  appeal  begins  to  run 

if  not  entered  on  day 
of  hearing,  35. 

6.  When    time    begins    to    run 

from  secret  entry  of 
judgment,  36. 

7.  When  order  striking  off  an 

appeal  will  not  be 
granted,  36. 

8.  When  appeal  is  too  late,  36. 

9.  Appeals  from  irregular  judg- 

ments, 36. 
ID.  Appeals  from  rehearings,  37. 

11.  When  neglect  by  justice  to 

furnish  a  transcript  is 
not  ground  for  strik- 
ing off  an  appeal,  37. 

12.  Affidavit  is  required. 

otherwise    appeal    will    be 
stricken  off,  37. 

13.  Who  may  make  it,  and  when, 

37- 

14.  Cannot   be    made    and    filed 

nunc  pro  tunc,  37,  38, 
39,  43- 
unless   misled  by  the   jus- 
tice, 38,  43. 

15.  The  justice  and  not  the  ap- 

pellant is  responsible 
for  irregularities  in 
taking  appeals,  38. 

16.  Before   whom   affidavit  may 

be  made,  38. 
need    not    be    attached    to 
'         transcript,  38. 

17.  What  affidavit  must  state,  39. 

18.  Requirement  of,  in  Philadel- 

phia, 39. 

19.  Right  of  appeal  is  favorably 

regarded,  46. 


APPKAh—Confd. 

20.  Appeals  in  cases  of  dissent 

by  one  or  more  de- 
fendants, 46. 

21.  Appeals  in  cases  of  arbitra- 

tion, 46. 

22.  Appeals   nunc    pro    tunc    in 

cases  of  joint  trespass- 
ers, 46. 

23.  Appeal    when    part    of    the 

claim  is  not  witbin  the 
jurisdiction,  46. 

24.  On  appeal  from  a  justice  the 

pleadings  continue  the 
same,  47. 

25.  Cause    of    action    must    re- 

main the  same,  47. 

26.  Common  pleas  has  no  juris- 

diction of  a  set-off  be- 
yond jurisdiction  of  a 
justice,  47. 

27.  If   justice   had  no   jurisdic- 

tion common  pleas  has 
none  on  appeal,  47. 

28.  When  common  pleas  has  jur- 

isdiction from  judg- 
ments of  justice  in 
landlord  and  tenant 
proceedings,  47. 

29.  When     certiorari     may     be 

granted,  48. 

30.  Jurisdiction  of  common  pleas 

in  appeal  from  jus- 
tice's court,  32.     , 

31.  Amount  in  controversy  regu- 

lates the  appeal,  33. 

32.  Amount   m.ay   be   shown   by 

parol,  33. 

33.  Mandamus    will    not    lie    to 

compel  appeal,  33. 
but   will   lie   to   compel   a 
justice  to  allow  an  ap- 
peal improperly  refus- 
ed, 46. 

34.  Appeal  cannot  be^cut  off  by 

plaintiff's  reduction,  33. 

35.  Plaintiff  may  by  suing  in  in- 

stallments prevent  de- 
fendant from  taking 
an  appeal,  33. 

36.  Appeal    from    judgment    on 

award  of  referees,  33. 

37.  Set-off  in  appeals,  34. 

38.  When  appeal  from  a  justice 

shall  not  lie,  34. 

39.  Defendant   cannot   pay   por- 

tion  of   tbe   judgment 


Index.  4135 

Vol.  I,  pp.  1-942;   Vol.  II,  pp.  943-1967;   Vol.  HI,  pp.  1969-2972;   Vol.  IV,  pp.  2974-3619 


APPEAL— Cont'd. 

and  appeal  from  the 
balance,  34. 

40.  Execution  will  not  be  allow- 

ed for  costs  on  a  judg- 
ment reversing  judg- 
ment of  justice,  1243, 
1244. 

41.  If  justice's  judgment  is  af- 

firmed, it  may  be  en- 
forced by  execution 
and  without  a  remitti- 
tur, 1244. 

42.  For    what    reasons    it    may 

be  dismissed,  1246. 

43.  When     transcript     will     be 

stricken  off,   1247. 

44.  Recognizance  required,  1247. 

45.  Common  pleas  has  no  juris- 

diction of  a  set-off  be- 
yond jurisdiction  of 
the  justice,  1248. 

46.  Who  may  appeal,  1248,  1249. 

notwithstanding  a  waiver, 
1249,  1250. 

47.  Appeal    from    judgment    on 

scire  facias,  1250. 

48.  Appeals  in  penal  cases,  1250. 

49.  In  cases  for  rent,  1250. 

50.  For  wages,  1251-1253. 

when   appeals  will  not  be 
allowed,  1250. 

51.  What    must    appear    in    the 

record,  1235. 

52.  Amending  the  I'ecord,  1236. 

53.  Use    of    parol    evidence    to 

prove  want  of  juris- 
diction of  justice,  1236. 

54.  What    amendments    can    be 

made,  1237-1239. 

56.  Record  can  be  amended  after 

removal,  1239. 

57.  What    amendments    will    be 

considered  as  made, 
1240. 

58.  Use  of  depositions,  1240. 
Sg.  Hearing,  1240-1242. 

60.  Judgment  of  common   pleas 

is  final,  1242. 

61.  Writ  to  remove  proceedings 

can  only  be  after  final 
judgment,  1242. 

62.  In  reversing  justice  on  cer- 

tiorari, common  pleas 
cannot  order  restitu- 
tion of  fine  and  costs 
voluntarily  paid,   1242. 


APPEAL— Cont'd. 

63.  What  the  record  must  show, 

1242,  1243. 

64.  In  certiorari  against  husband 

and  wife  when  nol 
pros  may  be  entered, 
1243- 

65.  Affidavit    that    is     required, 

1224,  1225 
who   are   not   required   to 
file  it,  1225. 

66.  Bail    that    is    required,    401, 

1 155,  1225. 

in  what  cases  it  is  not  re- 
quired, 1226. 

what  must  be  done  in  cases 
of  insufficient  bail, 
1226. 

67.  Time   when   certiorari   must 

be  issued,  1226-1228. 
service  and  return,  1228. 
when     certiorari    will     be 

quashed   for   defective 

service,  1229. 

68.  The     filing     of     exceptions, 

1229. 
when   this   must   be   done, 

1229. 
'  points  that  can  be  raised, 

1231. 
grounds  of  reversal,  1231. 
in  criminal  cases,  1216. 

69.  Jurisdiction,  1232-1234. 

70.  Presumption     in     favor     of 

justice's  proceedings, 
1234. 

71.  Right  to  appeal,  12I7. 

72.  How  writ  may  be  sued  out, 

1217. 
Ti-  When  appeal  operates  as   a 
supersedeas,  1218. 

74.  Appeals  in  summary  convic- 

tion, 1218,  1220. 
allocatur  is  no  longer  re- 
quired, 1219. 

75.  Criminal  appeals  to  superior 

court,  1221. 
what  cases  are  still  appeal- 
ed  to   supreme   court, 
1221. 

yd.  Appeals  allowed  by  supericfr 
court,  1221. 

yT.  Appeals     from     justice's 
courts,  1221. 

78.  Use  of  certiorari,  1221. 

when  the  writ  lies,  1223. 
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APPKAI^-Confd. 

79.  Defendant  in  an  attachment 

execution  before  a 
justice  may  sue  out  a 
writ  of  certiorari  with- 
out garnishee's  con- 
sent, 1223. 

80.  When   want   of   jurisdiction 

may  be  shown,  1223. 

81.  Notwithstanding     remittitur 

court  may  recall  rec- 
ord for  further  hear- 
ing, 1206. 

82.  Costs  in  error  and  damages, 

1206-1208. 
former  statutes,  1206,  1207. 

83.  Costs  to  be  paid  by  recent 

acts,  1207. 

83.  When  judgment  is  reversed 

not  carrying  costs, 
court  may  amend  rec- 
ord so  that  it  may 
carry  them,  1208. 

84.  When  court  will  not  impose 

costs  on  appellant, 
1208. 

85.  On     reversal    of    judgment 

when  appellant  is  not 
entitled  to  an  execu- 
tiotj  for  costs,  1208. 

86.  Where  restitution  will  be  or- 

dered, 1208-1209. 
order  of  restitution,   1202, 

1213. 
nature  of  writ,  1213. 
enforcement      of      order, 

12 14. 

87.  When  error  coram  vobis  lies, 

1214. 
how  the  writ  issues,  12x5. 

88.  Judgment    of    affirmance    or 

reversal  by  appellate 
court,  1193. 

89.  Modification     of     judgment, 

1198-1200. 

90.  When    procedendo    will    be 

awarded,  1200. 
what  it  is,  1200. 

91.  On  reversal  of  judgment  and 

submission  again  of 
cause  to  a  jury,  a  ve- 
nire facias  de  novo  is 
awarded,  1201. 

cases  in  which  this  is  done, 
1201-1203. 

venire  is  not  a  matter  of 
course  on  reversal  for 
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error  on  trial  of  cause, 
1203. 
when    venire    will   not   be 
awarded,  1203. 

92.  Proceedings  on  the  remitti- 

tur, 1203. 

on  entry  of  reversal  plain- 
tiff should  take  out  a 
remittitur  and  proceed 
without  delay,  1204. 

there  can  be  no  further 
proceedings  in  court 
below  until  the  record 
is  remitted,  1205. 

93.  Amendment    to    writ,    1164- 

1166. 

94.  If    appeal    is    not    properly 

taken  it  will  be  quash- 
ed, Il6s. 

in  what  cases  this  will  be 
be  done,  1148,  1x65, 
X166. 

formerly  any  defect  in  a 
writ  not  amendable 
was  ground  for  quash- 
ing it,  1 1 66. 

grounds  and  practice  in 
quashing,   1 1 66,   x  1 67. 

95.  Dismissal  of  appeal,  X167. 

96.  Abatement  of  the  writ,  xi68, 

X169. 

97.  How    record    may   be    com- 

pleted,  1169,   X170. 

98.  Where    errors    shall    be    as- 

signed, X170,  1x71. 

what  errors  will  be  consid- 
ered, 1170,  1171. 

each  error  must  embrace 
only  one  point,  117 1, 
1 172. 

and  must  not  be  divided 
into  separate  clauses, 
X172. 

99.  Proper    use    of    quotations, 

1x72-1174. 

100.  Assignment  of  points  reserv- 
ed, X174. 

loi.  Where  assignees  w;ho  appeal 
must  give  bond,   1160. 

102.  Disposition      of      perishable 

property  pending  an 
appeal,  xi6o. 

103.  Where  appeal  does  not  post- 

pone payment  of  ac- 
count, adjudication, 
etc.,  1160. 
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APPEAL— Confrf. 

104.  Power   of   the   court   to   re- 

quire security,   1160. 

105.  Where    additional    bail    may 

be  required,  1161,  1162. 

106.  Bail  required  in  equity  cases, 

1 162. 
when  it  operates  as  a  su- 
persedeas, 1163. 

107.  Return  of  the  writ,  1163. 

108.  Record   is   sent   up   with   it, 

1163. 

109.  Issue    of    additional    writs, 

1164. 
no.  Cost  for  issuing  them,  1164. 

111.  Praecipe   for  the  writ  in  an 

appeal,  1x51. 

112.  When  an  allocatur  is  neces- 

sary, 1152,  1153. 
petition    for   allowance   of 

appeal,  1153. 
how  it  must  be  filed,  1x53.  , 
notification  of  the  granting 

of  it,  1 154. 
affidavit,  1x54. 

113.  Where     certificate     of     the 

value  of  the  property 
in  controversy  must  be 
filed,  1x54. 

X14.  Where  appeal  must  be  taken 
in  a  confesed  judg- 
ment, 1 148. 

X15.  Appeals  in  cases  of  judg- 
ments non  obstante 
veredicto,  1x49. 

xx6.  How  period  for  taking  ap- 
peals is  computed, 
XX49. 

1x7.  Appeals  from  judgment  of 
magistrate,  1 150. 

118.  Appeals  from  an  assessment 
of  damages,  1x50. 

1x9.  Appeal  from  superior  court, 
1x50. 

120.  How  time  is  computed,  115X. 

when  an  appeal  to  supreme 

or  superior  court  will 

not  supersede  a  fi.  fa., 

XX46. 

I2X.  An  appeal  from  an  interloc- 
utory    decree     cannot 
act   as   a   supersedeas, 
1146. 
though  bond  be  given,  1146. 

122.  An  appeal  to  supersede  an 
execution  issued  or 
distribution       ordered 
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must   be    done   within 
the  required  time,  1x46. 

123.  What  the  time  is  in  different 

cases,  XX46. 

124.  Appeals  when  there  are  sev- 

eral defendants,  1x42. 

125.  Appeals    by    executors    and 

administrators,  XX42. 

126.  Appeal  by  receiver,  1x42. 
X27.  Appeals  for  the  second  time, 

1x43,  XX44. 

X28.  Separate  proceedings  cannot 
be  joined  in  one  ap- 
peal, XI43-XI44. 

X29.  Appeal  may  be  waived,  1x45. 

130.  Time  for  taking  appeal  can- 

not be  extended,  1x47. 
except  in   cases   in   forma 
pauperis,  1147. 

131.  How  appeals  may  be  affected 

by  statutes  of  limita- 
tions, 1x47. 

X32.  Discretionary  matters  can- 
not be  reviewed  on 
appeal,  X134-XX36. 

X33.  Refusal  to  strike  out  evi- 
dence received  without 
objection  cannot  be  re- 
viewed,  XX36. 

X34.  Final  decision  by  statute  can- 
not be  appealed,  1x37. 

X35.  An  appeal  may  be  premature, 
1 137,  1 138. 

136.  Who  may  maintain  appeals, 
1x38. 
only   the   party  aggrieved, 

II39- 
party  not  interested  can- 
not maintain  an  ap- 
peal, XX40. 
X37.  What  is  an  adequate  interest 
to  sustain  an  appeal, 
1x40. 

138.  When     there     are     several 

plaintiffs  all  must  join 
in  appeal,  XI42. 
effect    of    dissent    or    re- 
lease, XX42. 

139.  When    attorney    wrongfully 

becomes  surety  in  an 
appeal  it  is  not  void, 
but  may  be  perfected, 
209. 
X40.  Appeals  from  orders  and  de- 
crees in  equity,  1x13. 
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141.  Appeals  from  a  dpcree  of  di- 

vorce, domestic  attach- 
ment, award,  decree  of 
distribution  by  sher- 
iff, II 14. 

142.  If  statute  does  not  provide 

an  appeal,  a  certiorari 
may  be  taken,  11 14. 

143.  Common  law  appeal,  or  writ 

of  error,  1123,  1124. 

144.  From  what  judgment  an  ap- 

peal can  be  taken,  1125, 
1242. 

145.  Final  judgment,  1125-1127. 

what    is    meant    by    final 
judgment,  1127,  1128. 

146.  From  interlocutory  judgment 

no  appeal  can  be  taken, 
1129-1132. 

147.  An  appeal  does  not  lie  from 

any  discretionary  mat- 
ter, 1132-1137. 

148.  What  appeal  may  be  taken 

directly     to     supreme 

court,  9. 
disbarments,  9. 
felonious  homicide,  9. 

149.  Penalty    for    taking    appeal 

for  delay,  1197,  11^. 
See  Compulsory  Arbitra- 
tion ;  Certiorari,  Cor- 
p  o  R  A  T I  o  N  ,  27,  38 ; 
Ejectment,  99,  105 ; 
Assumpsit,  62. 

APPEAL  NUNC  PRO  TUNC. 

1.  Is  often  discretionary,  43. 

2.  May  be  allowed  if  misled  by 

a  justice,  38,  43. 

3.  Where  denied,  44. 

See  Appeal,  14,  22. 

APPEARANCE. 

1.  De  bene  esse,  262,  284,  285, 

286. 

2.  Object  of,  284. 

3.  In   Philadelphia  must  be  by 

written  order,  262. 
.4.  Cures  defective  service,  262, 
263. 

5.  Duty  of  defendant  to  enter 

an  appearance,  282. 

6.  Name  of  attorney  should  be 

entered  on  record,  282. 

7.  What   acts   are   an    appear- 

ance, 282,  283. 


APPEARANCE— CohW. 

8.  When  a  formal  entry  of  ap- 

pearance is  not  neces- 
sary, 283. 

9.  Effect  of  an  appearance,  283-. 

285. 
ID.  Appearance  of  attorney  for 
two  defendants,  283. 

11.  Appearance    of    corporation 

binds  stockholders, 
284. 

12.  Appearance  de  bene  esse  is 

not  everywhere  allow- 
ed, 285. 

13.  When    appearance    de    bene 

esse  will  not  present 
taking  judgment  by  de- 
fault, 286. 
See  Foreign  Attachment; 
Garnishee;  Judgment 
BY  Default;  Affida- 
vit of  Defense,  28. 

ARBITRATION. 

1.  Nature  and  kinds  of  submis- 

sion, 3133. 

2.  Jurisdiction  of  justice  of  the 

peace,  3134. 

3.  Submission  of  common  law, 

3153. 

4.  What  a  submission  includes, 

.3136. 

5.  Submission     of     partnership 

matters,  3137. 

6.  Jurisdiction  of  courts  in  such 

cases,  3137-3139. 

7.  What     is     covered     by     the 

agreement,  3139-3142. 

8.  When  arbitrator's  report  is  a 

bar  to  recovery,  3142. 

9.  Revocation     of     submission, 

3142-3145. 

10.  Effect    of    death    of    party, 

3145. 

11.  Abandonment    of    the    pro- 

ceedings, 3145. 

12.  Umpire,    how    chosen,    3145, 

3146. 

13.  Substitution     of     arbitrator, 

3147- 

14.  Waiver  of  submission,  3148. 

15.  Agreement  to  submit  implies 

that  award  shall  fol- 
low the  submission, 
3148. 

16.  Of  the  award,  3148. 
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17.  All  must  unite,  3148-3149. 

18.  The   whole   matter   must   be 

decided,  3150. 

19.  Power  of  arbitrator  is  ended 

on  delivery  of  award, 
3151. 

20.  Award  must  be  certain  and 

final,  3152. 
or  it  is  void,  3153. 

21.  When   an   award   is   conclu- 

sive, 3154. 

22.  How  award  may  be  enforced, 

3154-3156. 
when  it  cannot  be,  3156. 

23.  Award  can  be  impeached  for 

fraud,  3156. 

24.  When   equity   affords   relief, 

3157- 
See  Compulsory  Arbitra- 
tion. 

ARGUMENTS. 

See  Hearings  and  Argu- 
ments. 

ARREST  OF  JUDGMENT. 

1.  Court    will     allow     plaintiff 

after  motion  in  arrest 
of  judgment  to  en- 
ter verdict  on  proper 
count,  loio. 

2.  If   arrested   erroneously   ap- 

pellate court  will  enter 
judgment  on  verdict, 
loio. 

3.  It   may   be   arrested   for   an 

objection  on  face  of 
record  though  this  was 
not  assigned,   loio. 

4.  Time  when  motion  in  arrest 

must  be  made,  loio. 
how  reckoned,  loio. 

5.  Costs   must   be   paid   before 

new  suit  can  be  begun, 
loio. 

6.  Where  motion  in  arrest  of, 

must  be  made,  1005. 

6.  Time  when  new  suit  must  be 

brought,  loio. 

7.  Entry   of,    on   same    day   as 

verdict  is  irregular, 
1005.  _       . 

8.  Reasons  for  arrestmg  judg- 

ment, 1006. 
also  absence  of  plaintiff  or 
counsel,  1008. 


ARREST     OF    JUDGMENT— 

Cont'd. 

9.  Misjoinder   of   counts,    1006, 

1008. 

10.  Formal  defects,  1008. 

11.  How   long  the  judgment   is 

under  the  court's  con- 
trol, 1009. 

12.  Motion  in  arrest  and  for  a 

new  trial  may  be  made 
simultaneously,  1009. 

13.  After  judgment  on  a  demur- 

rer   judgment    cannot 
be  arrested,  loio. 

14.  Otherwise  in  case  of  judg- 

ment by  default,  loio. 
ASSIGNMENT. 

How  it  must  be  made,  1387, 

1389- 
See  Parties  to  Actions; 
Assignees  and  Trus- 
tees. 

ASSIGNMENTS  OF  ERROR. 

1.  Assignments  relating  to  evi- 

dence,   1174-1176. 

2.  Assignments    to     report  _  of 

master      or      auditor, 
1176-1177. 

3.  Assignments    to    decrees    in 

equity,   11 77- 11 79. 

4.  Assignments  should  be  sub- 

stantial errors,  11 79. 

5.  Assignments    must   be   com- 

plete, 1 180. 

6.  Must    be    filed,    signed    and 

printed,  1181. 

7.  Must  be  reviewable,  1182. 

8.  When    exercise    of    judicial 

discretion   will   be   re- 
viewed, 1 182,  1 183. 
g.  Assignment  of  errors  in  fact, 
1 183,  1 184. 

10.  And  of  errors  in  law,  1184, 

1x85. 

11.  Pleadings  in  error,  1185. 

12.  From  appeals  from  judgment 

of  justice  of  the  peace, 
1185. 

13.  Prothonotary    shall    indorse 

on  each  appeal  or  cer- 
tiorari a  note  to  ap- 
pear and  plead  at  re- 
turn day  of  the  writ, 
1186. 
See  Appeal. 
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ASSIGNEES       AND       TRUS- 
TEES. 

1.  How    they    may    sue,    2809- 

2811. 
how   and   when   they   can 
peal,  2810,  2814. 

2.  Costs,  281 1. 

3.  For  what  assignee  may  sue, 

281 1. 

4.  When   may   an   assignee   be 

substituted  as  a  party 
defendant,  2812. 

5.  Rights  of  assignee  of  a  cor- 

poration to  defend  in 
an  action  of  sci.  fa. 

6.  When    assignee    of   partner- 

ship has  no  standing 
to  defend  in  a  sci.  fa. 
to  revive;  2812. 

7.  Assignee  cannot  be  summon- 

ed as  garnishpe,  2813. 

8.  Assignee's    right    of    set-off, 

2813. 

ASSUMPSIT. 

1.  Abolition  or  distinctions  be- 

tween assumpsit,  debt 
and  covenant,,  2068. 

2.  Consideration     required     to 

sustain      the      action, 
2o6g. 
what    is    a    consideration, 
2069. 

3.  Where  is  assumpsit  or  tres- 

pass the  remedy,  2070- 
2072,  2170,  2213. 

4.  For     what     assumpsit     lies, 

2072-2076. 

5.  Contributions   by   stockhold-. 

ers,  2076. 

6.  Bonds,  2076-2078. 

7.  Penalties,  2078. 

8.  Services    and    wages,    2078, 

2079. 

9.  Suits  on  indentures,  2078. 

10.  Subscriptions,  2079. 

11.  Distinction   between   general 

and  special  assumpsit, 
2080-2085. 

12.  Use  of  common  counts,  2080, 

2081. 

13.  Recovery  of  money  paid  by 

mistake,  2083,  2088- 
2090. 

14.  Suits    on    implied    promises, 

2085-2087. 


ASSUMPSIT— Con/'d. 

15.  Recovery  of  voluntary  pay- 

ments, 2088-2090. 

16.  Recovery  on  promise  of  third 

person,  2091-2093. 

17.  When    a    moral    obligation 

may  be  enforced,  2093. 

18.  When    two    promises    have 

been  made,  on  which 
should  an  action  be 
founded,  2093. 

19.  When  a  tort  may  be  waived 

and  an  action  be  sus- 
tained on  the  contract, 
2094-2096. 

20.  A  naked  tort  cannot  be  waiv- 

ed and  assumpsit  be 
sustained,  2095. 

21.  Recovery     on     a     contract 

partly  performed,  2096, 
2097. 

22.  Recovery    on    contracts    un- 

der seal,  2098. 

23.  Actions  on  leases,  2099. 

24.  And    for    the    recovery    of 

ground  rent,  2099-2102. 

25.  Actions   on   mutual   and   in- 

dependent covenants, 
2102. 

26.  Actions  for  the  detention  of 

purchase  money,  2103. 

27.  Actions   to    recover   legacies 

and  claims  against  es- 
tates, 2104-2107. 

28.  Actions     on     foreign    judg- 

ments, 2107-21 13. 

29.  Actions  against  corporations, 

2113. 

30.  Actions  for  repair  of  public 

highway,  21 13. 

31.  How    the    statement    should 

be  prepared,  21 13. 

32.  Cause     of     action     averred 

must  be  proved,  not  a 
different  one,  21 13. 

33.  Statement    must    advise    the 

defendant  what  the 
claim  or  demand  is, 
2114,  2116. 

34.  Facts  not  conclusions  of  law 

must  be  averred,  21 14. 

35.  What   a   corporation    should 

aver,  2115. 

36.  If    the    cause    of    action    is 

founded  on  a  book  ac- 
count what  must  be 
averred,  2115, 
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37.  Averment  of  records,  judg- 

ments, etc.,  21 16. 

38.  Averments     in     suit     on     a 

promissory  note,  2117. 

39.  Where  plaintiff  may  declare 

on  note  and  on  origi- 
nal cause  of  indebted- 
ness, 2117. 

40.  Averments  in  an  action  on  a 

bond,  21 18. 
,      41.  Averments  in  alleging  fraud, 
2118. 

42.  Averments  in  action  on  lost 

instrument,  21 18. 

43.  Averments     in     action     for 

work  and  labor,  21 19. 

44.  Copies  of  what  kinds  of  in- 

struments must  be  at- 
tached, 2 1 19. 

45.  Statement  must  disclose  the 

consideration  on  which 
the  contract  was 
founded,  2120. 

46.  Where  the  plaintiff  may  re- 

sort to  bill  of  discov- 
ery to  obtain  the  need- 
ful facts  and  records, 
2121. 

47.  If  sufficiency  of  statement  is 

to  be  challenged  at 
what  stage  of  proceed- 
ings this  should  be 
done,  2121. 

48.  If  affidavit  is  filed   and  the 

case  is  argued  on  its 
merits  and  judgment 
is  rendered  for  the 
plaintiff,  the  sufficiency 
of  the  statement  be- 
comes res  adjudicata, 
2121. 

49.  How  facts  should  be  averred 

in  affidavit  of  defense, 
2124-2126. 

50.  What  may  be  pleaded  in  de- 

fense, 2127. 

51.  Use  of  plea  of  non  assump- 

sit, 2127,  2128. 

52.  Payment,  2127,  2128. 

53.  Set-off,  2127,  2129,  2130. 

54.  Statute  of  limitations,  2129. 

55.  Defendant  may  demur,  2130. 

56.  Evidence,  2130-2133. 

57.  What  must  be  proved  to  en- 

title plaintiff  to  ver- 
dict, 2133. 

VOL.  IV— 74 
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58.  Damages    that    may    be    re- 

covered,  2133-2135. 

59.  A  joint  judgment  on  a  ver- 

dict against  two  if  bad 
to  one  must  fail  as  to 
the  other,  2135. 

60.  A    plaintiff     who    issues     a 

summons  in  assumpsit 
but  files  a  statement 
essentially  in  trespass, 
cannot  have  judgment 
for  want  of  an  affida- 
vit of  defense,  2135. 

61.  When    a   judgment    entered 

for  want  of  a  sufficient 
affidavit  from  which 
an  appeal  is  taken, 
does  not  raise  the 
question  of  the  valid- 
ity of  the  judgment, 
2135. 

62.  How  an  appeal  may  be  taken, 

2135- 

63.  Power  and  practice  of  court 

in  opening  judgment, 
2136,  2137. 

ATTACHMENT. 

See  Domestic  Attach- 
ment ;  Foreign  At- 
tachment; Fraudu- 
lent Attach  ment  ; 
Attachment  of  Ves- 
sels; Attachment  FOR 
Contempt  ;  Capias  ; 
Divorce. 

ATTACHMENT  FOR  CON- 
TEMPT. 

1.  When   contempt  is   commit- 

ted, 3106. 
by  officials,  3107. 

2.  Officers  of  corporations  may 

be  attached  for  refus- 
ing to  answer  interrog- 
atories,  3108. 

3.  Persons  not  in  court  cannot 

be  punished  for  dis- 
ob^ing  its  orders, 
3108. 

4.  Punishment     for     contempt 

will  be  inflicted  only 
after  notice,  3109. 

5.  Facts    must    be    undisputed, 

3109. 
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ATTACHMENT     FOR     CON- 
TEMPT—Cowi'rf. 

6.  Rule  must  first  be  issued  to 

show  cause,  3109. 

7.  What  the  rule  should  state, 

31 10. 

8.  Attachment    may    be    issued 

against  recusant  wit- 
ness to  compel  him  to 
appear  and  testify, 
31 10. 
9.  Court  may  enforce  subpoena 
by  attachment  31 11. 
,  10.  What  court  may  issue  the  at- 
tachment, 31 10. 

11.  When  witness  who  does  not 

appear  before  exam- 
iner is  in  contempt, 
3111. 
and  may  be  attached  for 
not  obeying  subpoena 
to  attend  before  com- 
missioner to  take  depo- 
sitions, 755. 

12.  Authority    of    auditors    and 

examiners    to    punish 
for  contempt,  3 112. 
See  Divorce,  31,  5&-60. 
1 

ATTACHMENT  UNDER 
POOR  DEBTORS' 
ACT. 

1.  Application  of  the  act,  3093. 

2.  Officer's  duty  in  taking  pos- 

session of  the  goods, 
3693- 

3.  When  debt  is  admitted,  but 

the  fraud  is  denied, 
how  the  question  may 
be  properly  raised, 
3094- 

4.  Mode    of    procedure    in    ac- 

tions before  justice  of 
the  peace,  3094. 

5.  Remedy  is  not  limited  to  a 

procedure  on  the  bond, 
3094- 

ATTACHMENT  OF  VESSELS. 

1.  Jurisdiction,  3094. 

2.  How  long  the  lien  continues, 

3095. 

3.  Nature   and   extent   of   lien, 

3098. 

4.  The  libel,  3099. 

5.  Affirmation  required,  3100. 


ATTACHMENT  OF  VESSELS 

— Confd. 

6.  Mode  of  making  attachment, 

3100. 

7.  Sheriff    may    require    bond 

from  libellant,  3100. 

8.  Advertisement   of   the   writ, 

3101. 

9.  Sheriff's  return,  3102. 

10.  Extension  of  foreign  attach- 

ment to  vessels,  3102. 

11.  Dissolution    of     attachment, 

3102. 

12.  Proceedings    in    the    cause, 

3103. 

13.  What  is  done  when  no  bond 

is  given  or  defense  is 
set  up,  3103. 

14.  Libellant   may   have   procla- 

mations of  condemna- 
tion issued,  3103. 

15.  Pleadings,  3104. 

16.  Judgment,  3105. 

17.  Execution,  3105. 

ATTACHMENT    EXECU- 
TION. 

Nature  of,  1367. 
See  Execution,  308-370 ; 
Appeals,  79;  Foreign 
Attachment  ;  Gar- 
nishee ;  Executor 
AND  Administrator, 
10. 

ATTORNEY. 

1.  Power  to  admit,  189. 

2.  Rules  of  supreme  court,  190. 

3.  Rules  of  superior  court,  193. 

4.  Authority     to     practice     in 

other  courts,  194. 

5.  A  practitioner  not  regularly 

admitted   is   guilty   of 
misdemeanor,  194. 

6.  Admission  of  attorney  is  a 

judicial  act,  194. 

7.  Court  may  in  its  discretion 

refuse  admission,   194, 
195. 

8.  When  his  admission  is  a  min- 

isterial act,  195. 

9.  What  judge  must  take  cer- 

tificate   of    admission, 
19s. 
ID.  Women  may  be  admitted  to 
practice,  195. 
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ATTORNEY— CoMi'd. 

II.  When  an  attorney  has  no  au- 
thority to  have  issued 
on  his  praecipe  a  scire 
facias    sur    mortgage, 

11.  Admission  of  attorney  of  an- 

other state,  19s. 
nature    of    certificate    re- 
quired, 195. 

12.  Preparation  required  of  ap- 

plicant, 1 96. 

13.  Oath  he  must  take,  ig6. 

14.  If      fraudulently      admitted 

name  will  be  stricken 
from  roll,  197. 

15.  Admission  of  attorney  is  nof 

the  subject  of  man- 
damus, 197. 

16.  When  does  relation  of  client 

and  attorney  exist,  197. 

17.  Motion   to   vacate    entry   of 

admission  of  attorney, 
197- 

18.  When  statute  of  limitations 

begins  to  run  in  favor 
of  attorney,  197. 

19.  What  are  acts  of  misbehav- 

ior, 198. 

20.  How   attorney   can   be   pun- 

ished for  them,  198. 

21.  His   removal   from  the  bar, 

199,  226. 

22.  For  what  he  can  be  disbar- 

red or  suspended,  199, 

200,  201. 

23.  His  responsibility,  199. 

24.  For  what  his  name  can  be 

stricken  from  the 
rolls,  200,  202. 

25.  He  can  be  disbarred  notwith- 

standing the  statute  df 
limitations,  201. 

26.  For  what  he  may  be  suspend- 

ed, 202. 
and  without  trial  by  jury, 
203.  ,  , 

27.  Will  not  be  disbarred  for'  a 

crime  not  in  the  line 
of  his  profession  with- 
out trial  and  convic- 
tion, 203. 

28.  A  recognizance  on  a  writ  of 

error  to  obtain  a  su- 
persedeas is  a  nullity, 
203. 

29.  He  can  appeal,  200. 


ATTORNEY— Confrf. 

30.  Appeal  is  taken   directly  to 

supreme  court,  203. 

31.  Duties  of  attorney,  203-206. 

can  confer  a  judgment,  204. 

his  power  at  a  sheriff's 
sale,  204. 

in  money  matters  and  se- 
curities, 204,  20s,  206, 
217. 

to  waive  service,  205. 

32.  His  authority  to  conduct  liti- 

gation, 206-210. 
his    unauthorized     accept- 
ance   of    service    will 
not    support    a    judg- 
ment, 216. 

33.  What  a  client  must  do  who 

wishes  to  disavow  at- 
torney's act,  205. 

34.  Practice  in  filing  warrant  of 

attorney,  206. 

35.  Motion  for  rule  on  plaintiff's 

attorney     to     file     his 
warrant,  206. 

36.  His  power  in  conducting  a 

suit,  207. 

37.  May  enlarge  jurisdiction  of 

arbitrators,  207,  208. 

38.  When  he  may  restore  an  ac- 

tion, 207. 

39.  May   agree   to   amicable   re- 

vival  of    a   judgment, 
207. 

40.  His  power  to  stay  an  execu- 

tion, 208. 

41.  May  make   affidavit  in   tak- 

ing an  appeal,  208. 

42.  What  may  be  done  if  he  be- 

comes surety  in  an  ap- 
peal, 20S,  209. 

43.  When   he   can   become   bail, 

209. 

44.  When  he  can  take  his  client's 

case  out  of  the  statute 
of  limitations,  209. 

45.  He  cannot  represent  adverse 

interests,  209. 

46.  What  is  a  good  appearance 

of,  209. 

47.  Appearance  without  author- 

ity  in   an    arbitration, 
210. 

48.  Court    will    relieve    against 

unauthorized     appear- 
ance, 209. 
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ATTORNEY— Com*'./. 

his  liability  for  negligence, 
210. 

49.  When   he  can  be  compelled 

to    pay    over    money, 

210,  217. 

50.  Must  act  in  good  faith  with 

client,  211. 

51.  Authority     to     compromise, 

211,  212-214. 

52.  What  transactions  are  prop- 

er, 211. 

53.  Payments-  made    to,    collec- 

tions, etc.,  212,  217. 

54.  His  liability  for  mistakes. 

55.  His  privileges,  214. 

services  on  jury,  214. 
service  of  a  summons,  215. 
service  of  process,  215. 
may  not  disclose  confiden- 
tial      communications, 

215- 

nor   by   bill   of   discovery, 
216. 

56.  Where  he  may  testify  against 

his  client,  215. 

57.  May    be    examined    on    col- 

lateral facts,  216.' 

58.  May  not  judge  of  his  own 

privilege,  216. 
Sp.  When  he  is  a  competent  wit- 
ness for  his  client,  216. 

60.  Communications  made  to  him 

by  several  persons  re- 
lating to  same  busi- 
ness, 216. 

61.  Communications  made  to  law 

student,  216. 

62.  What  do  privileged  commu- 

nications include,  217. 
in  an  action  for  malicious 
prosecution,  217. 

63.  A    conveyancer    is    not    en- 

titled to  privilege  of 
counsel,  217. 

64.  When  the  statute  of  limita- 

tion runs  in  transac- 
tions with  client,  218, 
223. 

in  collections,  218. 

for    professional    services, 
218. 
6s.  Negligence  or  a  set-off  for 
them,  219,  221. 

66.  Fees,  219,  220,  221. 

67.  Interest  on,  224. 


ATTORNEY— Cowfd. 

68.  Actions    for   their   recovery, 

220. 

69.  Attachment    of    money    col- 

lected by  an  attorney, 
220,  221. 

70.  His    lien   on   client's    funds, 

221-223. 

71.  On  what  fund  he  has  no  lien, 

223. 

72.  May  receive  contingent  fee, 

223,  224. 

73.  A    contract    for    what    con- 

tingent fee  cannot  be 
enforced,  224. 

74.  When  he  forfeits  a  claim  to 

compensation,  224. 

75.  Agreements  must  be  in  writ- 

ing, 22s,  226. 
where  clients  are  not  bound 
by  them,  22s,  226. 

76.  Must  be  respectful  to  court, 

226. 

77.  May  pe  punished  for  alter- 

ing docket  entries,  226. 

78.  May  be   attached   if   he  re- 

fuses   to    pay    money 
into  court,  226. 
See  Baii,  5;   Compromise; 
Deposition,  50;   Judg- 
ment BY  Confession. 

ATTORNEY  GENERAL. 

His  authority  in  mandamus 
proceedings,  14. 

AUDITA  QUERELA. 

1.  Mode  of  obtaining  relief  by, 

87. 

2.  It  is  not  absolute,  87,  88. 

3.  When  the  writ  lies,  88. 

4.  Nature  of,  3617. 

5.  Use  of  it,  3618. 

6.  Practice,  3618. 

AUDIT. 

Cost  of,  I7SI,  1752,  1785. 

AUDITOR. 

Concerning  rule  for  dismiss- 
al of  auditor,  14. 
See  Account  Render,  17, 

18. 
Execution,  417,  496,  sii. 

AWARD, 

Creates  no  lien  until  judg- 
ment is  entered,  1815. 
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AWARD— Cont'd. 

See     AsBiTRATioN ;     Com- 
pulsory Arbitration. 

BAIL. 

1.  Appellant  must  give  bail  in 

appeals  from  a  justice, 
40. 

2.  Corporations,  40,  41. 

3.  Foreign  corporation,  41. 

4.  Entry  of,  41. 

5.  Attorney  as  surety,  41. 

6.  Defendant  need  not  join  with 

surety,  41. 

7.  Amount  of  bail  required  in 

trover  appeals,  41. 

8.  Money    nor    check    can    be 

used,  41. 

9.  When   error    in    giving   bail 

may  be  corrected,  41. 

ID.  Hovyr  imperfect  bail  may  be 
perfected,  42. 

II.  How  long  bail  is  liable  for 
rent  in  certiorari  pro- 
ceedings, 52. 
See  Appeai,,  65,  105,  106; 
Capias  ;  Privilege 

PROM       Arrest,       28 ; 
Warrant  oE  Arrest. 

BAILOR  AND  BAILEE. 

1.  When   bailor   may   maintain 

assumpsit,  2218-2820. 

2.  When  trespass  may  be  main- 

tained for  bailed  goods, 
2820. 

3.  When      replevin      may      be 

brought,  2820. 

4.  Burden  of  proof,  2821. 

5.  Actions  by  consignor,  2821. 

6.  Actions  by  consignee,  2822. 

7.  When    affidavit    of    defense 

may  be  filed,  2822. 

8.  Presumption    of    negligence, 

2823. 

9.  Carrier's  right  of  action  for 

freight  money,  2823. 
ID.  When  he  may  plead  statute 
of  limitations,  2813. 

11.  When  trustee   in   insolvency 

can   sue  and  be  sued, 

2814.  .     ,  . 

12.  Suit  must  be  brought  m  his 

name,  2815. 
i-i  What    suits    he    can    bring, 

2816. 
14.  Trustees    of    a    corporation 

may     bring     suits     in 

their  own  name,  2816. 


BAILOR  AND  BAILEE— Con^U 

15.  Suits  against  trustees,  2817, 

2818. 

16.  When  trustee  can  be  attach- 

ed    and     imprisoned, 
2817. 

17.  Mode   of   procedure   against 

him,  2817. 

18.  His    duty    when    summoned 

as  garnishee,  2818. 

BILL  OF  DISCOVERY. 

1.  For   what   bill   of   discovery 

may   be   brought,    141, 
142. 

2.  What   courts   have   jurisdic- 

tion of,  141,  142. 

3.  Bill  of,  when  corporation  is 

defendant,  142. 

4.  Bill  in  aid  of  an  execution  at 

law,  143. 

5.  Against   whom   bill   may  be 

granted,  143. 

6.  When  discovery  will  be  de- 

nied, 144. 

7.  What    the    bill    must    show, 

145- 

8.  Practice    on    filing   the    bill, 

146. 

9.  Answer,  146,  148,  149. 

10.  Interrogatories,  146,  148,  149. 

11.  Demurrer,  145. 

12.  What  witness  may  be  com- 

pelled to  answer,  149. 

13.  Chief  officer  of  a  corporation 

may    be    made    party, 
149- 

14.  Use  of  bill  to  compel  access 

to  books,  149. 

15.  Requirements  of  such  a  bill, 

149- 

16.  Affidavit    that    is    required, 

ISO. 

17.  Answer,  150. 

See  Discovery. 

BILL  OF  EXCEPTIONS. 

1.  Nature  of,  892. 

2.  How  bill  must  be  prepared, 

893. 

3.  Act  of  1889,  893. 

4.  Act  of  1911,  894. 

5.  Bills  of  exception  in  crimi- 

nal cases,  893,  894. 

6.  Form  of  certificate,  893. 

7.  Exceptions     may    be    taken 

without   allowance   of 
trial  judge,  894. 
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BILL      OF      EXCEPTIONS  — 
Confd. 

8.  Exceptions  to  judgment  non 

obstante  veredicto,  895. 

9.  Time    of    filing    exceptions, 

89s,  896,  897. 
ID.  Exceptions  to  entry  of  com- 
pulsory non-suit,  895. 

11.  When  a  bill  does  not  lie,  896. 

12.  How  bill  is  obtained  if  judge 

dies  or  resigns,  897. 

13.  How  bill  is  settled,  898. 

14.  Form  of  bill,  898,  899. 

15.  Bill  is  part  of  record,  899. 

16.  Effect  of  bill,  899- 

17.  Exceptions  to  charge  of  the 

court,  900. 

18.  Different  ways  in  which  they 

may  be  put  on  the  rec- 
ord, goo. 

19.  How  errors  in  judge's  charge 

may  be  assigned,  goi. 

20.  When  a  bill  is  bad  for  un- 

certainty, 902. 

21.  Judge  of  common  pleas  must 

file  opinion  and  charge 
to  jury,  902. 
See  Trial. 
BILL  OF  PARTICULARS. 

1.  When  bill  may  be  demanded, 

636. 

2.  In  what  actions,  636,  637. 

trespass,  637. 
ejectment,  637. 

3.  When  bill  of  particulars  of  a 

set-off  will  not  be  de- 
manded, 636. 

4.  Time  for  demanding,  638. 

5.  Plaintiff  may  have  leave  to 

amend  statement  in- 
stead of  furnishing 
bill,  638. 

6.  Defendant  may  rule  plaintiff 

to  file  bill  of  particu- 
lars, 425. 

7.  Requirements  of  bill,  639. 

8.  .How  bill  may  be  amended, 

640. 

9.  Admission   of   evidence  will 

cure  error,  640. 

10.  Remedy   for  defects   in   bill 

is  a  motion  for  a  more 
specific  bill,  640. 
and  not  a  motion  for  non- 
suit, 640,  641. 

11.  When  rule  for  more  specific 

bill  will  be  delayed, 
640. 

12.  After  allowance  of  amended 


BILL     OF     PARTICULARS— 

Confd. 

bill,  the  original  bill  is 
not  evidence  against 
plaintiff,  640. 

13.  If     annexed     to     municipal 

claim  becomes  part  of 
it,  640. 

14.  Where  petition   for  particu- 

lars should  be  refused, 
640. 

15.  On  proper  demand  plaintiff 

may  be  non-suited  if 
he  does  not  file  it,  640. 

16.  Matters  not  suggested  in  plea 

or  bill  cannot  be  prov- 
ed in  defense,  640. 
claim       under       common 
counts,  640. 

17.  Variance    between    bill    and 

the  evidence,  what  the 
defendant  can  do,  641. 

18.  When  non-pros  for  want  of 

a  bill  cannot  be  enter- 
ed, 641. 

19.  Verdict    cures    variance   be- 

tween bill  and  evi- 
dence, 641. 

20.  Effect  of  bill,  641. 

21.  Evidence    cannot    be    given 

outside  it,  641. 

22.  Effect     of     discrepancy     in 

dates,  entries,  etc.,  641. 

23.  Variance  must  be  taken  ad- 

vantage of  by  objec- 
tion  to   evidence,   641. 

24.  And  not  by  motion  for  new 

trial,  641. 
See  ■  Divorce,  24-26. 
BOOKS. 

See  Documents;    Bill  of 
Discovery,   14 ;    Com- 
mission, 26. 
CAPIAS. 

1.  When  it  lies,  303-305. 

2.  Affidavit    is     required,     30S, 

307- 

3.  How  the  writ  is  issued,  306, 

,     307. 

4.  Rules  for  fixing  bail,  307. 

5.  Service  of  the  writ,  307. 

6.  On  minors,  307,  308,  310. 

7.  And  married  women,  307. 

8.  For   what   the   writ   can   be 

quashed,  308. 

9.  Mode  of  making  arrest,  308, 

310. 
ID.  Officer  must  make  the  arrest, 
309- 


Index. 


4147 


Vol.  I,  pp.  1-942;   Vol.  II,  pp.  943-1967;   Vol.  Ill,  pp.  1969-2972;   Vol.  IV,  pp.  2974-3619 


CAPIAS— Con/'d 

11.  Resistance  no  excuse,  309. 

12.  Service   on   the   wrong   per- 

son, 310. 

13.  Or  on  defendant  by  a  wrong 

name,  310. 

14.  In  such  case  defendant  can 

plead     in     abatement, 
310. 

15.  And     maintain     an     action 

against  officer  for  false 
imprisonment,  310. 

16.  When  defendant  can  be  dis- 

charged on  motion. 

17.  Difference     between     names 

must  be  material,  311. 

18.  When    service    will    be    set 

aside,  311. 
when  regularity  of  service 
cannot   be   questioned, 

sn- 
ip. Waiver    of    rights  _  to    have 
service  set  aside,  311. 

20.  Where  sheriff  can  arrest,  311, 

312. 

21.  Cannot    arrest    on    Sunday, 

311- 

22.  What  act  is  an  arrest,  311. 

23.  In  what  county  warrant  must 

issue,  312. 

24.  Before  whom  offender  must 

be  brought,  312. 

25.  Arrest     within     one's     own 

house,  312. 

26.  Bail   may  break  open   outer 

door  of  principal,  312. 

27.  Sheriff  can  also  take  escaped 

prisoner,  312. 

28.  Officer  is  not  bound  to  show 

writ     before     serving, 
312. 

29.  Special  duty  should  show  it, 

312. 

30.  Blank  appointment  of  deputy, 

SIS- 
SI.  When  refusal  to  show  writ 
makes    officer    a    tres- 
passer, 312. 

32.  How   person   arrested   must 

be  kept,  3I3- 

33.  Liability   of   sheriff    for   his 

escape,  313. 
his  defense,  313- 

34.  Damages,  3i3- 

35.  Rescue,  313-  ,    .,    .         ^    . 

36.  In    trespass   bail   is   not   de- 

man  dable,  317- 

37.  Exceptions,  317- 


CAPIAS— Cont'd 

torts,  317. 
slander,  319. 

38.  Unless   special   damages   are 

claimed,  319. 

39.  Or  a  crime  is  charged,  319. 

40.  In  what  actions  bail  may  be 

demanded,  319. 

41.  Affidavit  of  cause  of  action 

must  be  filed  before  is- 
suing the  writ,  319. 

42.  When   an    attorney   may   be 

held,  320. 

43.  Defendant  cannot  be  held  to 

bail  on  a  penal  statute, 
320. 

44.  May  be  on  a  remedial  stat- 

ute, 320. 
45-  Defendant   cannot   be   twice 
held  to  bail  for  same 
cause  of  action,  321. 

46.  When  he  may  be  held  to  bail 

in  second  action,  321. 

47.  If   bail   should   not   be   exe- 

cuted, defendant  should 
rule  plaintiff  to  show 
cause  of  action,  322. 

48.  Merits    of    controversy    will 

not  be  considered  on 
motion  to  discharge 
defendant,  322. 

49.  When    court   will    discharge 

him,  323. 

50.  When  record  can  be  amend- 

ed and  action  proceed 
as  in  assumpsit,  323. 

51.  Entry    of    exoneretur    after 

defendant's  discharge, 
323- 

52.  When  rule  for  discharge  on 

common  bail  must  be 
moved,  324. 

53.  Who  may  bear  it,  324. 

54.  Application  therefor,  324. 

55.  When   rule   should  be  filed, 

324. 

56.  On  whom  rule  may  be  serv- 

ed, 324. 

57.  What  affidavit  must  set  forth, 

324-329. 

58.  Must  swear  to  it,  324,  325. 

59.  But  not  the  damages,  325. 

60.  Omissions,  328. 

61.  Entry  of  bail   is   waiver  of 

insufficiency,  328. 

62.  If  filed  with  praecipe  and  be 

defective  how  motion 
to  discharge  on  com- 
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CAPIAS— Co«<'A 

mon  bail  will  be  treat- 
ed, 329. 

63.  Right  to  require  bail  cannot 

be  questioned  by  a 
counter  affidavit  on  a 
rule  to  discharge  on 
common  bail,  329. 

64.  At    hearing    plaintiff     must 

show  his  cause  of  ac- 
tion, 329. 

65.  If  affidavit  be  insufficient,  dis- 

charge is  ordered,  329. 

66.  If  not  discharged  defendant 

must  put  in  bail,  329. 

67.  Entry  of  bail,  330. 

68.  If    defendant   be   committed 

or  surrendered,  he  may 
enter  special  bail,  330. 

69.  If    sheriff    refuse    to    admit 

party  to  bail  he  is  lia- 
ble in  treble  damages, 

331. 

70.  Bond,  and  how  it  should  be 

prepared,  331. 

71.  Bond  with  one  surety,  331, 

332. 

72.  Return  of  bond,  331. 

73.  Prothonotary's  duties  in  fil- 

ing and  entering,  331, 
342. 

74.  Sheriff  must  give  notice  of 

names  and  residences 
of  bail  to  plaintiff,  331. 

75.  Reduction  of  bail  if   exces- 

sive, 324,  329. 

76.  Discretionary     with     court, 

332. 

77.  Motion  to  reduce,  332. 

78.  Plaintiff  may  except  to  bail, 

332,  333- 

79.  Who  may  give  bail,  332. 

80.  Rule  to  give  bail  may  be  en- 

forced by  attachment, 
333- 

81.  Plaintiff  may  waive  right  to 

except  to  bail,  333. 

82.  Court  may  make  rules  con- 

cerning  bail,  333. 
82.  Bail  must  justify  within  ten 
days    after    notice    of 
exception,  333. 

84.  Justification  is  made  before 

prothonotary  or  com- 
missioner of  bail,  334. 

85.  When     objections     to     bail 

must  be  made,  334. 

86.  Grounds  of  objection,  334. 

87.  Mode  of  offering  bail,  334. 


CAPIAS— Confd. 

88.  Effect  of   failure  to  justify, 

334. 

89.  Deposit  in  lieu  of  bail,  335. 

return  of  it,  335. 

90.  Liability  of  bail  for  damages 

and  costs,  33s,  336. 

91.  How    special    bail    is    fixed, 

335,  336.         

92.  How  bail  can  avail  himself 

of  omission  by  motion 
to  quash,  336. 

93.  Omission   is    no   defense   to 

action  in  bond,  336. 

94.  Liability  of  bail  for  all  de- 

fendants, 336. 

95.  Bail  are  discharged  by  sur- 

render of  principal, 
336. 

96.  Defendant     may     surrender 

himself  at  any  stage  of 
cause,  336. 

97.  How     bail     may     discharge 

themselves,  337. 

98.  When  bail  cannot  take  and 

surrender  their  princi- 
pal, 336,  337. 

99.  Bail  may  depute  another  to 

execute  bail-piece,  336. 

100.  Released  principal  is  in  cus- 
tody of  bail,  337. 

loi.  Bail-piece  is  evidence  of  re- 
lation of  parties,  337. 

102.  Where  surety  may  arrest  his 

principal,  337. 

103.  Special  bail  have  until  quarto 

die  post  to  surrender, 
337- 

104.  When  bail  are  excused  from 

performing,  338,  339. 
act  of  God,  338. 
act  of  law,  338. 
conviction,  338,  339. 

105.  Bankruptcy,  339. 

106.  Insolvency,  339. 

107.  How   bail   may  be   relieved, 

340,  341. 

108.  Entry    of    bail    for    stay    of 

execution  operates  as 
discharge  of  bail,  341. 

109.  Departure     from     state     by 

agreement  with  plains 
tiff,  341. 

no.  Effect  of  temporary  stay  of 
execution  by  agree- 
ment with  plaintiff, 
341. 

III.  Proceedings  against  bail,  341. 
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112.  Return    of    the   capias,    341- 

343- 

113.  What  the  return  must  state, 

^       .  342,  343- 

114.  Sheriff  cannot  contradict  re- 

turn, 343. 
1x5.  Facts     consistent     therewith 
may  be  proved  by  pa- 
rol, 343. 

116.  When  this  course  can  be  pur- 

sued, 347. 

117.  When    rule    may    be    taken 

against  sheriff  on  mo- 
tion to  return  the  writ, 

347. 
service  of  it,  347. 

118.  When  writ  is  returned  non 

est  inventus  plaintiff 
may  sue  out  an  alias, 
343,  344- 

119.  What    may    be    done    when 

not  all  defendants  are 
found,  344. 

120.  Issue  of  alias,  344. 

121.  Liability  of  sheriff,  344. 

122.  In  serving  the  writ,  344,  345. 

123.  In    returning   the   writ,   345, 

346,  347. 

124.  In  taking  bail,  346. 

125.  In  enabling  defendant  to  es- 

cape, 346,  347. 

126.  When    sheriff   is    chargeable 

with  defendant's  body, 
343.  347. 

127.  Sheriff  must  return  writ  be- 

fore the  day  on  which 
the  rule  expires,  347. 

128.  Or   plaintiff   may   move    for 

an     attachment,     347, 

348- 

129.  When  motion  can  be  made, 

347- 

130.  An  affidavit  stating  personal 

service  of  copy  of 
rule,  347. 

131.  Has  whole  day  to  bring  in 

body,  347. 

132.  Proceedings  against  the  sher- 

iff, ,347- 

133.  By    attachment    or    distress, 

347.  , 

134.  Nature    of    the   attachment, 

348- 
13s.  Extent  of  liability,  348. 

136.  Proceedings  may  be  staged,- 

348-  ,       .  . 

137.  If  obliged  to  pay  the  debt 
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and  costs,  he  may  sue 
the  bail,  349. 

138.  When    freeholder    may    sue 

for    wrongful    arrest, 
23S- 

139.  When    capias    against    free- 

holder will  be  quashed, 
235. 

140.  Remedy  for  fraudulent  debt 

is  not  capias  to  hold  to 
bail,  245. 

141.  Issue  of  capias  against  minor, 

252. 
See     Special     Capias  ; 
Ejectment,  83. 

CAPIAS    AD    SATISFACIEN- 
DUM. 

Nature  of,  1366. 
See  Capias. 

CASE  STATED. 

1.  Nature  of,  946. 

2.  What  it  must  contain,  946. 

3.  Object  of  resorting  to  it,  947. 

4.  Agreement     concerning    the 

facts,  947,  948. 

5.  Is    a    substitute    for    special 

verdict,  946,  950. 

6.  Agreement  is  filed  in  office 

of  prothonotary,  947. 

7.  May  be  rescinded,  847. 

8.  If  lost  what  must  be  done, 

947. 

9.  Mode  of  trial,  946,  947. 

10.  Submission    of    equity    pro- 

ceedings, 950. 

11.  How    case    should    be    pre- 

pared, 930,  931. 

12.  Court   must    find    facts    and 

law  separately,  951. 

12.  Judgment,  951,  952. 

13.  Reduction    of    judgment    by 

appellate     court,     951, 
952. 

14.  When  an  appeal  will  not  lie, 

952. 

15.  Exceptions,  952,  953. 

16.  What     ones     the     appellate 

court     will     consider, 
952. 

17.  Time  for  filing  may  be  waiv- 

ed, 953. 

18.  How    appellate    court    may 

treat    offer    of    facts, 

953- 

19.  When    an    appeal    will    be 

quashed,  952,  953. 
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CERTIORARI. 

1.  Nature   and   office  of   certi- 

orari, 1 1 15-1 1 17. 

2.  What  record  is  brought  up, 

II 17,  1 118. 

3.  In  what  cases  certiorari  may- 

be used,  48,  II 18,  1 1 19. 

4.  When  it  does  not  lie,   11 19, 

1 120. 

5.  Court  will  only  correct  irreg- 

ularities   on    face    of 
record,  1120-1122. 

7.  Will  be  quashed  if  improvi- 

dently  issued,  1123. 

8.  After  the  proper  time,  etc., 

1123. 

9.  When  it  operates  as  a  super- 

sedeas, 1123. 

10.  How  the  writ  is  tested  and 

made  returnable,  1152. 

11.  How    record    may  be    com- 

pleted, 1 169,  1 170. 

12.  Appeals  from  justices'  courts, 

1 22 1,  1222. 

13.  Use  of,  sanctioned  by  act  of 

1836,  9- 

14.  Supreme   court   justice   may 

issue,  7. 

15.  Supreme  court  can  issue,  in 

what  cases,  9. 

16.  Criminal   case   may  be   sent 

by,  into  another  coun- 
ty, II. 

17.  When  certiorari  and  habeas 

corpus   may   be  ancil- 
lary, 13,  14. 

18.  When  it  may  issue  to  bring 

up    record    in    habeas 
corpus,  14. 

19.  Authority  of  superior  court 

to  review  in  such  cases, 

19. 

20.  Defendant  cannot  take  both 

appeal   and   certiorari, 
48. 

21.  When  an   ineffectual   appeal 

is  no  bar  to  a  certio- 
rari, 48. 

22.  Appeal   from   a   warrant   of 

arrect  may  be  treated 
as  a  certiorari,  48. 

23.  Plaintiff  may  review  on  cer- 

tiorari the  quashing  of 

a  warrant  of  arrest,  49. 

use  of  judge's  opinion,  49. 

24.  Time   for   taking    certiorari, 

49- 

25.  Affidavit  required,  49. 


CERTIORARI— Co«/'(f. 

26.  Effect  of  not  taking  out  cer- 

tiorari in  proper  time, 

49- 

27.  When     certiorari     will     be 

quashed,  50. 

29.  Lies  to   remove  proceedings 

in  landlord  and  tenant 
cases,  52. 

30.  When  the  writ  is  a  super- 

sedeas, 52. 

31.  How  long  bail  is  liable  for 

rent,  52. 
See  Appeal;  Baii,,  ii. 

CHALLENGE. 

See  Jury. 

CHECK. 

See  Compulsory  Arbitra- 
tion,  72;    Costs,  49; 
Execution,  311;    Bail,  8. 

COMMISSION. 

1.  Commission  is  a  stay  of  pro- 

ceedings, 775. 

2.  What   is   a   reasonable   time 

for  execution  and  re- 
turn of  commission, 
775- 

3.  Notice  to  examine  witnesses 

in  another   state,  775- 

m- 

4.  What  is   a   compliance   with 

notice,  776. 

5.  Execution     of     commission, 

6.  Commissions  run  jointly  and 

severally,  777. 

7.  How  testimony  must  be  tak- 

8.  Absence    of    attorneys,    777, 

780. 
may  be  present,  781. 

9.  Power  of  commission  to  ad- 

minister oaths,  778, 
780. 

10.  Authority    of    commissioner, 

778. 

11.  Witness  may  be  compelled  to 

testify,  779. 
by  attachment,  779. 

12.  To  examine  witness,  770,  771. 

13.  Authority  of,  770,  771. 

14.  Interrogatories,  772,  773,  774, 

780. 

15.  Relevancy  of,  778. 
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16.  When  it  will  be  issued,  773. 

17.  Mode  of  issuing,  773. 

18.  When  it  may  be  issued  in  di- 

vorce, 773. 

19.  When    deposition    taken    by, 

will  be  suppressed,  773. 

20.  If  diflferent  dates  are  on  com- 

mission, etc.,  prothon- 
otary  may  testify  to 
correctness,  773. 

21.  Naming  of   witnesses  to  be 

examined,  774,  775. 

22.  When    objections    to    inter- 

rogatories should  be 
made,  774,  775. 

23.  Reference   of,   to   a  master, 

775. 

24.  After  execution  of  commis- 

sion rules  may  be  had 
for  new  commission, 
775- 

25.  Rights    of    party    who    has 

neglected  to  file  cross- 
interrogatories,   775. 

26.  Court  will  not  order  witness 

to  examine  his  books 
to  refresh  his  memory, 
780. 

27.  How    witnesses    should    an- 

swer, 781-783. 

28.  How   interrogatories    should 

be  framed,  781. 
and  answered,  781. 

30.  Depositions  need   not  be  in 

handwriting  of  com- 
missioners,  782. 

31.  Instructions  to,  782. 

32.  Interrogatories     in     divorce, 

782. 

33.  Oral    testimony    of    witness 

may  be  taken  outside 
written  interrogatories, 
783. 

34.  Errors  of  commissioner,  how 

regarded,  783. 

35.  His  action  as  agent,  783. 

36.  Deposition     may     be     read 

though    sent    back    to 
commissioner,  783. 
Z7.  Exclusion  of  deposition,  783. 

38.  Return  of  commission,  784. 

39.  Opening  of  commission,  784. 

40.  Filing    of     exceptions,     784, 

785. 
See     Letters     Rogatory  ; 
Depositions. 


COMMISSIONER. 

See  Commission  ;   Courts, 
41. 

COMMON  PLEAS. 

1.  Organization    of    courts    of, 

22. 

2.  Judicial  districts,  22. 

3.  Original  jurisdiction  of,  26. 

4.  What  matters  are   included, 

27. 

5.  What  matters  are  excluded, 

29. 

6.  Highway  matters,  29. 

7.  Actions      against      non-resi- 

dents, 29. 

8.  Jurisdiction  in  divided  coun- 

ties, 31. 

9.  Jurisdiction    of    equity    side, 

32. 

10.  Jurisdiction  of,  in  apportion- 

ing indebtedness  of 
new  school  district,  32. 

11.  Jurisdiction    of,    by    appeal 

from  justice,  32. 

12.  How  Philadelphia  courts  are 

organized,  23. 
distribution  of  business,  24. 

13.  Removal  of  cases,  25. 

14.  Equity  jurisdiction  of,  52. 

15.  Cannot      enjoin      defendant 

from  diverting  water 
course  in  an  adjoining 
county,  112,  113. 

16.  When   it  cannot  take  juris- 

diction of  a  proceeding 
against  a  foreign  cor- 
poration, 113. 

17.  Authority  of,  in  injunctions 

against      corporations, 
12. 
See  Courts. 

COMPROMISE. 

1.  Attorney's  authority  to,  212, 

213. 

2.  Cannot  make  it  to  his  own 

advantage  and  against 
client's  interest,  211. 

3.  Cannot  take  land  instead  of 

money  in  payment  of 
judgment,  212. 

4.  Cannot  enlarge  power  of  au- 

ditor, 213. 

COMPULSORY        ARBITRA- 
TION, 

I.  Object  of  the  law,  3177,  3178. 
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COMPULSORY      ARBITRA- 
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2.  What   causes   may   be   arbi- 

trated, 3178-3180. 

3.  How     arbitrators     may     be 

chosen,  3180. 

4.  What  plaintiff  must  do  be- 

fore filing  rule  of  ref- 
erence, 3180. 

5.  At   what  time  rule   may  be 

entered,  3180,  3182. 

6.  Rule  may  be  waived,  3181. 

7.  When    rule    may    be    struck 

off,  3182. 

8.  Effect  of   entry  in  jurisdic- 

tion of  court,  3182. 

9.  Effect  of   entry   of   rule  on 

appeal  from  a  justice, 
318s. 
ID.  How  notice  of  rule  must  be 
given,  3183. 
mode  of  serving  it,  3184. 

11.  At  what  hour  parties  should 

appear,  3185. 

12.  Second    rule    of     reference 

cannot  be  entered  with- 
out discharge  of  the 
first,  318s. 

13.  Rule   cannot    be    withdrawn 

without  cause,  3186. 

14.  Rule  to  arbitrate  cannot  is- 

sue whenever  the  rec- 
ord shows  there  has 
been  no  disposition  of 
demurrer  to  plaintiff's 
statement,  3186. 

15.  Reference  operates  as  waiv- 

er of  right  of  affidavit 
of  defense,  3186. 

16.  Appointment   of  arbitrators, 

3187. 

17.  When  they  must  be  chosen, 

3188. 

18.  Mode    of    attending,    choos- 

ing, etc.,  3188. 

19.  Who  may  act,  3191. 

20.  Death  does  not  invoke  rule, 

3191. 

21.  Effect  of  substitution  of  par- 

ties, 3191. 

22.  Proceedings   before   arbitra- 

tors, 3191. 

23.  If    all    do   not    attend,   how 

proceedings  shall  be 
conducted,  3193. 

24.  When  remaining  arbitrators 

may  proceed,  3195. 

25.  Their  award,  3195. 


COMPULSORY      ARBITRA- 
TION—Cowfd. 

26.  What    damages     they     may 
give,  3196. 

28.  Limitations  on  their  power, 

3197- 

29.  An  award  may  be  in  parol, 

3198. 

30.  Must    be    final    and    certam, 

3199. 

31.  There  may  be  a  joint  award, 

3199- 

32.  Award  has  the  effect  of  a- 

jury  verdict,  3200. 

33.  Court  has  no  power  to  make 

a  new  or  different 
award,  3202. 

34.  Effect    or     construction    of 

award,  3202,  3203. 

35.  Entry  of  award,  3203. 

36.  It  becomes  a  judgment  and 

a  lien,  3203,  3204. 

37.  Issue  of  execution,  3204. 

38.  How  award  may  be  set  aside, 

3205,  3206. 

39.  Exceptions,  3205. 

40.  An  arbitrator  must  find  and 

report  facts  in  the 
form  of  a  special  ver- 
dict, 3206,  3207. 

41.  When    report    will    be    set 

aside,  3207-3209. 

42.  When  it  will  not  be,  3209. 

43.  Filing  and  hearing  of  excep- 

tions, 3209,  3210. 

44.  Court  can  set  aside  proceed- 

ings if  rule  of  refer- 
ence has  been  improp- 
erly entered,  3210. 
rule  may  be  entered  to 
strike  off  an  award, 
3211. 

45.  Enforcement  of  award,  3212, 

3213- 

46.  Where    judgment    will  _  be 

opened  on  bond  given 
to    secure    an    award, 

3213- 

47.  Appeals,  3213,  3214. 

48.  Who  may  appeal,  3216. 

49.  Use  of  certiorari,  3213. 

50.  Exceptions     are     necessary, 

3217. 

51.  How  appeals  must  be  taken, 

3217,  3218. 

52.  From   what   awards   an   ap- 

peal may  be  taken, 
3219. 

53.  Waiver  of  appeal,  3219. 
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COMPULSORY      ARBITRA- 
TION—Confrf. 

54.  Appeal  may  be   lost  by  de- 

lay, 3220. 

55.  Appeal  cannot  be  withdrawn, 

3220. 

56.  Appeal  may  be  stricken  off, 

3221. 

57.  Both    exceptions    to    award 

and  appeal   cannot  be 
entertained,  3221. 

58.  Judgment   must  be   final   on 

which  appeal  is  found- 
ed, 3222. 

59.  What    appellate    court    will 

consider,  3222. 

60.  When  appeals  must  be  per- 

fected, 3223. 
including  appeals  in  forma 
pauperis,  3244. 

61.  The  affidavit  required,  3225. 

62.  The  recognizance,  3226. 

not  required  of  executors, 
etc.,  3228. 

nor  of  municipal  corpora- 
tions, 3228. 

63.  Appeals  from  justice  of  the 

peace,  3229. 

64.  Proceedings    on   the   appeal, 

3230. 

65.  Costs,  3231-3233- 

66.  When  plaintiff  is  entitled  to 

full  costs,  3233. 

67.  Double  costs,  3234. 

68.  Consequences   of   refusal   to 

pay  costs,  3235. 

69.  Payment  of  them,  3235.     . 

70.  What    persons     can     appeal 

without      paying      ac- 
crued costs,  3235. 

71.  Payment    must    be    in    cash, 

3236. 

72.  Use  of  checks,  3236. 

73.  What  is  included  in  costs  in 

appeal,  3236. 

74.  Payment  of  them  may  be  en- 

forced by  attachment, 
3237,  3239. 

75.  Parties    may    make    agree- 

ment about  payment  of 
them,  3237. 

76.  Time    when    they    must    be 

paid,  3237. 

77.  Costs  in  forma  pauperis  ap- 

peals, 3238. 
See  Arbitration. 


CONDITIONAL  VERDICT. 

See  Verdict;  Eject- 
ment, 79,  80;  Equity, 
34-39. 

CONSOLIDATION     OF     AC- 
TIONS. 

1.  May  be  ordered  on  motion, 

650. 

2.  When  they  should  be  joined, 

650. 

3.  What  conditions  are  essential, 

650,  651. 

4.  Consent  of  defendant  is  re- 

quired, 650. 

5.  May  be  ordered  after  appeal 

from  judgment  of  a 
justice,  651. 

6.  Discretionary  action  in  con- 

solidating, 651. 

7.  Prothonotary  may  enter  one 

judgment  in  amicable 
action  to  revive  and 
continue  lien  of  all  the 
judgments,  651. 

8.  When  consolidation  is  grant- 

ed what  must  be 
shown,  651,  652. 

9.  Husband   need   not   disclaim 

right  to  sue  in  his  own 
name,  652. 
10.  Consolidation     in      criminal 
cases,  653. 
See   Parties  to  Actions, 
24. 

CONSTABLES. 

1.  Actions  against  them,  2933. 

2.  This   liability   for   executing 

a  warrant  void  for 
want  of  jurisdiction, 
2934-2936. 

3.  This  authority  must  be  strict- 

ly followed,  2936. 

4.  This  liability   for  an  illegal 

arrest,  2937. 

5.  In  an  action  against  him  for 

levying  on  goods,  when 
a  copy  of  the  warrant 
need  not  be  produced, 
2937- 

6.  His  liability  for  not  making 

a  return,  2938. 

7.  His  liability  for  a  wrongful 

levy  and  sale,  2938. 

8.  Suit    may    be    against    him 

alone  or  include  sure- 
ty, 2938. 
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CONSTABLES— CoMiU 

9.  His  liability  to  a  wife  for 
selling  her  property  to 
satisfy  her  husband's 
creditors,  2938. 
10.  Consequence  of  his  death 
before  trial,  2939. 
See  Execution. 

CONTEMPT  OF  COURT. 

When  prisoner  committed 
for,  should  be  dis- 
charged, 13. 

See  Attachment  for  Con- 
tempt. 

Courts,  20 ;  Execution, 
136;  Divorce,  31.  6°- 

CONTINUANCE. 

1.  Grounds     for     continuance, 

849-851- 

2.  Absence  of  witnesses,  852. 

3.  Affidavit    is     required,    852, 

8S3. 
what    it   must    show,   852, 

8S3. 

4.  Diligence  needed  to  procure, 

853. 

5.  Absence  of  party,  853. 

6.  Other    grounds    of    continu- 

ance, 853-856. 

7.  An  outstanding  commission, 

853,  854. 

8.  An   amendment   at   time   of 

trial,  854. 

9.  Surprise,  854. 

10.  Expectation  of   compromise, 

854. 

11.  Pendency  of  motion  to  quash 

an  appeal,  854. 

12.  After   printing   of    trial   list 

parties  cannot  continue 
case  without  consent 
of  court,  854,  855. 

13.  How  absence  of  plaintiff  is 

regarded,  855. 

14.  Substitution  of  parties,  855. 

15.  Party  obtaining  continuance 

must  pay  the  costs, 
856. 

16.  If  not  paid  may  be  included 

in  final  judgment,  856. 

17.  Costs  of  special  jury,  856. 

18.  What  amendments  do  not  re- 

quire payment  of  costs, 
856. 

19.  Refusal  to  continue  will  be 


CONVICTS— CoMi'd. 

reviewed     except     for 
gross  abuse  of  discre- 
tion, 857. 
what  is  a  gross  abuse,  857. 

20.  Consent  of  court  needed  to 

continue  a  case,  840. 

21.  If  parties  consent  court  must 

grant  continuance,  849. 

22.  Granting  or  refusal  of  con- 

tinuance after  amend- 
ment is  discretionary, 
850. 

23.  If    case   is   improperly   pre- 

sented to  the  jury  the 
remedy  is  a  motion  for 
continuance,  850. 

24.  Continuance  by  agreement  of 

counsel,  850,  851. 

25.  Absence  or  engagements  of 

counsel,  851,  852. 
See  Pleas  Puis  Darrein 
Continuance  ;    Costs, 
9- 

CONVICTS. 

1.  Actions  against,  2807. 

2.  Execution  that  may  be  issued 

in  such  case,  2808. 

3.  When  defendant  may  be  ar- 

rested, 2808. 

4.  Mode    of    declaring    against 

such  defendant,  2809. 

5.  Service  of  writ,  2809. 

CORAM  VOBIS. 

Appeal,  87. 

CORPORATION. 

1.  Action  by,  2824. 

2.  Action  against,  2825. 

3.  Individual  cannot  sue  tot  in- 

jury in  common  with 
the  public,  2826. 

4.  Must   be   sued   in   corporate 

name,  2826. 

5.  Process  and  mode  of  service, 

2827. 

6.  Service  has  not  been  changed 

by  act  of  1901,  2828. 

7.  On    whom    service    can    be 

made,  2828. 

COPIES. 

See  Affidavit  op  Defense, 
91,99;  Assumpsit,  44 ; 
Paper  Books,  10-12. 
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COPORATION— CoMiU 

8.  Service  on  corporation  witli 

branch  office,  2829. 

9.  Service    on    corporation    be- 

yond limits  of  county, 
2829. 

10.  What  statement  should  con- 

tain, 2830,  2831. 

11.  Trial     and     evidence,     2830, 

2831. 

12.  Writ  by  foreign  corporation, 

2831. 

13.  When  non-resident  corpora- 

tion cannot  sue,  2832. 

14.  When  registered  foreign  cor- 

poration can  sue,  2834. 

16.  Authority  of  the  agent,  2835. 

17.  Rights  of  foreign  insurance 

company  to  sue,  2835. 

18.  When  and  hov»r  suit  can  be 

brought  against  a  for- 
eign corporation,  2836. 

19.  Mode   of    suing   foreign   in- 

surance company,  2837. 

20.  Effect  of  verdict,  2837. 

21.  Liability    of    agent    as    gar- 

nishee, 2838. 

22.  Where   suit   against   foreign 

corporation  may  be  be- 
gun, 2838. 

23.  May   remove  action  to  fed- 

eral court,  2838. 

24.  Defenses,  2838. 

25.  Actions       by       stockholders 

against  corporations, 
2839. 

26.  Actions  against  stockholders 

in  foreign  corpora- 
tions, 2839. 

27.  Appeals,  2840. 

28.  Suits  by  and  against  banking 

corporations,  2840-2842. 

29.  When  statute  of  limitations 

begins  to  run  against 
a  depositor  and  in  fa- 
vor of  his  bank,  2841. 

30.  Recovery    on    an    overdraft, 

2842. 

31.  Incompetency  of   witness  in 

some  cases,  2842. 

32.  Recovery  in  cases  of  forgery, 

2842. 

33.  Set-off   in    cases    of    insolv- 

ency, 2843. 

34.  Suit  by  and  against  municipal 

corporation,  2845. 

35.  Summons,  2845,  2846. 

36.  Affidavit  of  defense,  2847. 


COPORATION— CoMi'd. 

37.  Attachment      cannot      issue 

against,  2848. 

38.  Appeals,  2848. 

39.  Suit  by  and  against  borough, 

2848. 

40.  Judgment,  2849. 

41.  Suit  by  and  against  county 

and  township,  2850. 

42.  Service  of  process,  2850. 

43.  Affidavit   need   not  be   filed, 

2820. 

44.  Township    supervisors    may 

confess  judgment, 
2850. 

45.  How     judgment     against     a 

township  may  be  en- 
forced, 2851. 

46.  An  action  at*  law  will  not  lie 

against  an  unincorpo- 
rated association,  2851. 

47.  When  widow  of  member  of 

beneficial  association 
cannot  maintain  suit 
against  it  for  death 
benefit,  2852. 

48.  The     remedy    is    by   bill    in 

equity,  2851. 

49.  Authority  of  common  pleas 

to  issue  injunctions, 
12. 
See  ExBcuTioN,  610;  For- 
eign Corporation, 
Judgment  by  Confes- 
sion, 14 ;  Parties  to 
Actions,  42. 

COSTS. 

1.  What  do  costs  include,  1259, 

1260. 

2.  Final  as  distinguished  from 

interlocutory    costs, 

1255- 

3.  Right   of    plaintiff   to   costs, 

1256. 

4.  Statute  of  Gloucester,  1257. 

5.  Is  still  in  force,  1258. 

6.  Province    of    court    and    of 

jury  in  giving  costs, 
1258. 

7.  When  are  costs  apportioned 

or  divided,  1286,  1287. 

8.  Costs    in    compromises    and 

agreements,   1287. 

9.  Costs   on   continuance,    1288, 

1289. 
ID.  When    does    the    defendant 
recover     costs,     1289- 
1291. 
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COSTS— Confd. 

for    service    of    subpcenas 
and  mileage,  1290. 

11.  Power    of    jury   over   costs, 

1276,  1277. 

12.  Costs    under    the    statement 

law  of  1806,  1278. 

13.  Effect  of  tendering  amount 

due  after  suit  is 
brought  with  accrued 
costs,  1278,  130S,  1306. 

14.  Tender  before  suit,  1305. 

15.  Staying    of    proceedings    in 

second  suit  until  costs 
in  former  suit  are 
paid,  1302. 

16.  Cases  in  which  this  will  be 

done,  1303-1305. 
.  17.  When    motion    for    security 
must  be  made,  1298. 

18.  Practice  in  affidavit   of   de- 

fense cases,  1299. 

19.  Fees    allowed    sheriffs    and 

constables,    1342,   1343. 
policemen,  1343. 

20.  How  sheriff  may  collect  fees, 

1344,  1345- 

21.  Actions     to     recover     fees, 

1344,  I34S. 

22.  Against    whom    it    will    lie, 

1344.  .      . 

23.  Prothonotary  may   mamtain 

an  action,  1345. 

24.  Usual  method  of  recovering 

them  is  by  writ  of  exe- 
cution, 1345-1347. 

25.  In  what  cases  an  attachment 

may  be  issued,  1346, 
1347,  1348. 

26.  Execution  should  not  be  is- 

sued without  previous 
taxation,  1346. 

27.  If    plaintiff   make    wrongful 

levy  court  will  compel 
him  to  refund.  1346. 

28.  Costs  or  costs  and  debt  may 

be  set  off  in  one  case 
against  those  in  an- 
other, 1348-1350. 

29.  Allowance  of  costs  for  doc- 

uments, surveys, 
charges  of  stenogra- 
pher, etc.,  1350,  1351. 

30.  What   fees  will  be  allowed 

for  them,   1333. 

31.  Allowance  will  not  always  be 

made  to  all  who  at- 
tend, 1333. 


COSTS— Confd. 

for   how    many    days'    at- 
tendance, 1340,  1341. 

32.  Fees    allowed    the    plaintiff, 

1334- 
when    fees    for   wife   and 
children    are    included, 
1334. 

33.  Fees  allowed  the  defendant, 

1335- 

34.  Fees  allowed  public  and  pri- 

vate officials,  1336. 

35.  Officials      of      corporations, 

'336. 

36.  Experts,  1337. 

37.  Deponents,    1337. 

38.  Attorneys,  I337-I339- 

39.  Jurors   in   road  cases,    1339, 

1340. 

40.  Fees    for    mileage    of    wit- 

nesses, 1341. 

41.  Double  mileage,  1342. 

42.  Fees  of  officers,  1342. 

43.  Bill   of    costs   not    taxed   is 

not  evidence  in  action 
to  recover  them,  1327. 

44.  How  the  fact  of  taxing  them 

must  appear,   1327. 

45.  Bill  should  be  itemized,  1327, 

1328. 

46.  Affidavit  of  accuracy  is  re- 

quired, 1327,  1338. 

47.  If  bill  is  disputed  items  must 

proved,  1328. 

48.  Execution    will    not    be    set 

aside  because  fees 
were  not  taxed  by 
prothonotary,  1328. 

49.  Exemplication      of      record 

judgment  not  contain- 
ing copy  of  bill  of 
costs  will  be  stricken 
off,  1328. 

50.  An    appeal    may    be    taken 

from  the  prothono- 
tary's  action,  1328- 
1330. 

51.  Mode  of  conducting  the  ap- 

peal, 1329. 

52.  Compensatory  fees,  1330. 

53.  Discretionary  power  of  court 

allowing  them,  1331. 

54.  Costs  of  witnesses,  1331. 

55.  Their  names  and  days  of  at- 

tendance should  be 
given,  1332. 

56.  Costs  in  case  by  and  against 
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COSTS— Confd. 

trustees  and  guardians, 
1322,  1323. 

57.  Liability  of  attorney  to  pro- 

thonotary  for  costs 
collected,   1323. 

58.  Is  also  liable  for  interest  on 

them,  1323. 
58.  Liability  of  an  assignee  for 

costs,  1324. 
59-  Liability      of       stakeholder, 

1324. 

60.  Recovery     of     double     and 

treble  costs,  1324,  1325. 

61.  Actions      against      overseer, 

•  ,      '325- 
02.  Bill    for   costs   is   filed   with 
prothonotary,   1325. 

63.  How  changes  can  be  made, 

1325- 

64.  When  costs  are  retained  by 

prothonotary  or  sheriff 
until  bill  is  taxed, 
1326. 

65.  Costs  and  fees  distinguished, 

1326. 

66.  Prothonotary's    duty    to    tax 

them,  1326,  1327. 

67.  Time   when   they   should  be 

taxed,  1327. 

68.  In   what   money   costs   must 

be  paid,  1319. 

69.  Payment  by  check,  13 19. 

70.  When   defendant  is   entitled 

to  a  return  of  costs 
paid,  1320. 

71.  Judgment  fee  is  not  taxable 

on  appeal  from  an 
award,  1320. 

72.  Daily   pay    of    only    one    of 

several  defendants  in 
an  appeal  from  an 
award  can  be  taxed, 
1320. 

73.  Attorney's  fee  is  not  part  of 

the  costs,  1320. 

74.  Costs    in    appeals    in    forma 

pauperis,   1301,   1320. 

75.  Amount  of  costs  to  be  paid 

on  appeal  from  an 
award,  1321. 

76.  Costs     in     actions     by     and 

against  executors  and 
administrators,  1321, 
1322. 

77.  Effect  of  paying  money  into 

court,   1305. 

78.  What  costs  are  included  on 

appeal,  1306-1307. 
VOL.  IV— 75 


COSTS— CoMfd. 

79.  Costs    in    supreme    and    su- 

perior courts,  1307, 
1308. 

80.  In   appeals  to  lower  courts, 

1308,  1309. 

81.  Plaintiff's  liability  in  appeals, 

1309. 

82.  Defendant's     liability,     1310, 

1311- 

83.  In  what  cases  bail  for  costs 

may    be    given,     1312, 

1313- 

84.  At  what  time  costs  must  be 

paid,  1313. 

85.  Right  to  costs  in  interlocu- 

tory orders  and  re- 
versals, 13 13. 

86.  Cost   in    certiorari    proceed- 

ings, 1314-1316. 

87.  On  reversal  of  justice's  pro- 

ceedings, 1314. 

88.  Costs  of  reference  and  arbi- 

tration, 1316,  1317. 

89.  Costs  on  appeal,  1317,  1318. 

90.  When    appellant    must    pay, 

1318. 

91.  When  plaintiff  appeals  from 

one  award  against  him 
and  recovers,  to  what 
costs    is    he    entitled, 

1319. 

92.  Defendant  must  keep  up  the 

tender  or  pay  the 
amount  into  court, 
1278. 

93.  If  defendant  pleads  a  set-off 

for  a  larger  amount 
than  that  claimed  by 
plaintiff,  the  latter  can 
tender  to  him  balance 
admitted  to  be  due 
with  costs,  1278. 

94.  If    there   are    several   issues 

and  the  substantial  is- 
sue is  found  for  plain- 
tiff, he  is  entitled  to 
what  costs,  1279,  1280. 

93.  If  two  actions  involve  the 
same  matter  and  are 
decided  different  ways, 
the  parties  are  entitled 
to  what  costs,  1279, 
1280. 

96.  Costs  in  an  action  against 
several  defendants  who 
elect  separate  trials, 
1280. 
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97.  Costs  in   actions  within  the 

jurisdiction  of  the  jus- 
tice, 1280,  1281. 

98.  Costs   that   are    recoverable 

without  an  affidavit, 
1282. 

99.  Costs  when  the  amount  re- 

covered is  reduced  by 
set-oil  or  cross  demand 
below  one  hundred 
dollars,  1283. 

100.  Mode  of  pleading  set-off, 
1284. 

loi.  How  affidavit  should  be  pre- 
pared, 1284. 

102.  Insufficiency  of  affidavit  un- 

der act  of  1887,  1284, 
1285. 

103.  Interest  is  not  allowable  on 

costs,  1285. 
unless  they  have  been  paid, 
128s. 

104.  Costs  in   appeals  by  trustee 

from  decision  of  or- 
phans' courts,  1285- 
1286,  1308. 

105.  Costs    in    receivership    pro- 

ceedings,  1286. 

106.  Costs  in  sale  of  realty  sold 

by  sheriff,  1286. 

107.  In  an  action  on  a  forfeited 

recognizance,   1264. 

108.  In    suits    relating    to    judg- 

ment, 1265. 

109.  In  interpleader,   1265. 
no.  In  ejectment,  1267. 

111.  In  trespass,  1267-1269. 

when  plaintiff  is  entitled 
to  certificate  for  full 
costs,  1267,  1268. 

112.  In  assault  and  battery,  1269. 

113.  In    trespass    quare    clausum 

fregit,   1270-1272. 

114.  In     wilful     and     malicious 

prosecution,  1272. 

115.  In  slander,  1272. 

116.  In  libel,  1274. 

117.  In  partition,  1286,   1288. 

118.  In  replevin,  1274. 

119.  In   equity,   1274-1276. 

120.  In  amendments,  1276. 

121.  Costs   in   scire    facias,    1260, 

1261,   1286. 

122.  In     mortgage     cases,     1260, 

1286. 

123.  In  those  of  mechanic's  liens, 

1260,  1286. 


COSTS— Confd. 

in  a  scire  facias  to  revive, 
1261. 

124.  In  a  judgment  against  some 

defendants  and  favor 
of  others,  1261. 

125.  In  partition,  1262. 

126.  In  feigned  issues,  1262. 

127.  In     garnishee     proceedings, 

1263. 

128.  In  devisavit  vel  non,  1264. 

129.  In  divorce,  1264. 

130.  In  replevin,  1291,  1292. 

in  cases  against  several  de- 
fendants, 1292- 1294. 
'  against  equitable  plaintiffs, 
1294-1296. 

in    case    of     use-plaintiff, 
1296. 

in    case    of    non-suit    and 
discontinuance,   1296. 

131.  Judgment    on    a    conditional 

verdict  carries  costs, 
1296. 

132.  In  what  cases  plaintiff  may 

be  required  to  furnish 
security  for  costs, 
1297. 

133.  Security    required    of    non- 

residents, 1297,  1299- 
1302. 

134.  Application  of  rule  to  non- 

resident executor,  1300. 

135.  To  non-resident  heir,  1300. 

136.  Non-resident  plaintiff  in  gar- 

nishee proceed  in  g, 
1300. 

137.  Non-resi4ent  creditors  of  a 

joint  stock  company, 
1300. 

138.  Non-resident  claimant  in  in- 

terpleader proceedings, 
1300. 

139.  When  security  cannot  be  re- 

quired of  non-resident 
plaintiff,  1301. 

140.  Non-resident  plaintiff  in  tres- 

pass may  sue  in  forma 
pauperis,  1301. 
See  Action,  3;  Appeai,, 
82-85;  AsKEST  OF  Judg- 
ment, 5 ;  Assignors 
AND  Trustees,  2 ;  Com- 
pulsory Arbitration, 
65-77 ;  Continuance, 
17,  i8 ;  Demurrer,  31  ; 
Divorce,  67-70 ;  EjEcT- 
I  . ,  MENT,  82 ;  Execution, 
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233.247,416,  499;  Ex- 
ecutor AND  Adminis- 
trator, 20 ;  Foreign 
Attach  ment,  106 ; 
Payment  of  Money 
Into  Court,  9;  Dis- 
continuance, 13,  16- 
18;  Justice  oe  the 
Peace,  h;  Trespass, 
37. 

COUNSEL  FEES. 

See  Divorce,  67;    Attor- 
ney;   Execution,  367. 

COUNTY. 

I.  Jurisdiction  of  courts  in  di- 
vided counties,  31. 
See  Execution;    Foreign 
Attachment. 

COURTS. 

1.  DifiFerent  kinds  of,  2. 

2.  All   laws    relating,   shall   be 

general,  2. 

3.  Organization      of      supreme 

_  court,  3. 
jurisdiction  of,  6. 

4.  Jurisdiction  of  the  superior 

court,  16. 

5.  General  powers  of  to  issue 

process,  167. 

6.  To    enforce    attendance    of 

witnesses,  167. 

7.  To      perpetuate      testimony, 

167. 

8.  To  compel  public  officers  to 

bring  office  papers  into 
court,   167. 
g.  To   make   rules   of   practice, 
168. 
rules  stated,  168. 

10.  Application     and     construc- 

tion of,  i6g. 

11.  Cannot    be    reviewed   unless 

discretion     is    abused, 
169. 

12.  May  fix  number  of  regular 

terms,   169. 

13.  Also  time  for  holding  them, 

169. 

14.  May  punish  contempts  com- 

mitted in   open   court, 
iGg. 

15.  Limitation  of  power  to  issue 

attachments  for,  169. 


COURTS— Confrf. 

16.  Before  a  party  is  held  guilty, 

what  must  be  done, 
170. 

17.  Order  of  court,  170. 

18.  Affidavit,  170. 

19.  Attachment,  170. 

20.  Conviction  for  contempt  may 

be   reviewed,    170. 

21.  What  a  justice  may  do,  170. 

in  a  doubtful  case,  170. 

22.  Publications     reflecting     on 

court  cannot  be  con- 
strued into  contempt 
of,  170. 

23.  Authors    may    be    indicted, 

170,  171. 

24.  Conviction  in  such  cases,  171. 

25.  Rules   court  may   make   for 

return  of  process,  171. 
for  payment  of  money  by 

attorneys,  171. 
for  delivery  of  papers,  etc., 

172. 

26.  Special  courts  may  be  held, 

172. 

27.  Notice     for    holding    them, 

173- 

28.  Who  may  hold  them,  173. 

29.  Power  of  the  judge  holding 

it,   174. 
his   certificate   of   interest, 

174. 

30.  When  change  of  name  will 

be  granted,  174. 

31.  May  dissolve  an  attachment, 

174- 

32.  May  file  opinion  in  vacation 

disposing  of  motion 
for  new  trial,  174,  175. 

33.  When  special  court  will  not 

be  ordered,  175. 

34.  Assignment     of     judges     to 

other  districts,  175. 

35.  Who  can  serve  and  how  as- 

signment is  made,  I7S. 
176. 

36.  Report  by  the  assigned  judge 

to  auditor  general,  176. 

37.  Payment  for  service,  176. 

38.  Prothonotaries,      how      ap- 

pointed, etc.,  177. 

39.  Court  crier,  how  appointed, 

181. 
compensation,  181. 
number,  181. 

40.  Tipstaves,     how     appointed, 

181. 
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compensation,  181,   182. 
duties  of,  182. 

41.  Commissioners  to  take  depo- 

sitions, 182. 
their  powers,  182. 

42.  Stenographer  reporters,  how 

appointed,  182. 
duties  by  earlier  law,  182- 

18S. 
duties  by  acts  of  191 1  and 

1913,  185. 
mode  of  taking  exceptions, 

185. 
transcription  of  notes,  185, 

186. 
exclusion  of  evidence,  186. 

CROPS. 

See  Execution,  538-539- 

CUMULATIVE  REMEDIES. 

See  Action,  13-18. 

DAMAGES. 

1.  In  what  cases  jury  shall  as- 

sess the  damages,  936. 
in  replevin,  936. 

2.  What  are  general  damages, 

936. 

3.  What   are    special    damages, 

937- 

4.  Assessment  of  damages  when 

there  are  se  v  e  r  a  1 
counts,  938. 

5.  Measure    of    damages   when 

there  is  a  penalty  for 
non-performance  of 
contract,  938. 

6.  Province  of  jury  in  render- 

ing, 939- 

7.  Circumstances   in   mitigation 

of,  939. 

8.  If  rendered  for  an  excessive 

amount,  excess  may  be 
remitted,  939. 

9.  When  damages  or  costs   or 

both  ought  to  be  as- 
sessed and  jury  omit 
to  assess  either,  what 
plaintiff  may  do,  939. 

10.  Jury   may   find   single   dam- 

ages and  court  may 
double  or  treble  them, 
940,  941- 

11.  Jury  may  also  double  them, 

940. 


DAMAGES— CoM/U 

12.  For    what    treble    damages 

will  lie,  940. 

13.  Court    should    instruct    jury 

concerning  proper 
measure  of,  941. 
See    Writ    op    Inquiry; 
Assumpsit;        Eject- 
ment   and    other    ac- 
tions. 
Affidavit  op  Defense,  83; 
_  ...  Capias,  34,  38. 

DAY. 

Fractions  "of,  504. 
See  Appeal,  4. 

DEATH. 

Compulsory  Arbitration, 
20;  Corporation,  47; 
Deposition,  8,  10,  19; 
Execution,  7,  78,  472, 
576;  Foreign  Attach- 
ment, 35;  Judgment, 
43 ;  Judgment  by  Con- 
fession, 45,  68;  Mi- 
nor, 4;  Scire  Facias, 
3S6,  358,  363;  Tres- 
pass, 34. 

DEMURRER. 

1.  Nature  of,  726. 

2.  What  it  admits,  727. 

3.  Affidavit   raising  only  ques- 

tion of  law  is  of  na- 
ture   of    a    demurrer, 

540,  m- 

4-  Use  of  an  affidavit,  727. 
5.  Reasons  for  demurring   729 
.   ,,        730. 

0.  May   be   general   or   special, 
„„      730,  731- 

7.  When  defendant  should  de- 

mur, 730,  731. 

8.  Mode  and  time  of  filing,  731. 
9-  Plea    and    demurrer    cannot 

be  joined,  732,  733. 

10.  Lourt  may  allow  defendant 

to    withdraw    affidavit 
and  demur,  732. 

11.  Or  to  withdraw  plea  and  de- 

mur,  732. 

12.  Ueiendant   may   demur   and 

plead  statute  of  limi- 
tations, 733. 
13-  When  demurrer  and  answer 
are  filed  to  a  petition 
answer  may  be  with- 
drawn, 733. 
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14.  Second  demurrer  cannot  be 

filed,  733. 

15.  Demurrer    cannot    be    filed 

after     filing     affidavit, 
733- 

16.  Filing  of  demurrer  after  an 

amendment    of    state- 
ment, 733. 

17.  Cannot  demur  after  trial  on 

replication,   733. 

18.  Demurrer  to  justice  to  tran- 

script, 733. 

19.  Effect  of  demurrer,  733,  734. 

20.  Whole   record  is  considered 

on,  734. 

21.  Judgment  may  be  interlocu- 

tory or  final,  735,  736. 

22.  Amendment    of    declaration 

after     sustaining     de- 
murrer, 736. 

22.  Entering  demurrer  sustained, 

is  not  final  judgment, 
736. 

23.  And  prothonotary  cannot  en- 

ter judgment  on  prae- 
cipe, 736. 

24.  Amendment     of     demurrer, 

736,  737- 
after  judgment,  738. 

25.  Amendment  in  equity,  739. 

26.  Withdrawal     of     demurrer, 

737- 

27.  What  defendant  may  do  aft- 

er   overruling    of    de- 
murrer, 737. 

28.  Judgment  before  decision  on 

demurrer    will    be 
stricken  off,  738. 

29.  Demurrer     in     equity,     738- 

740. 

30.  Action  of  court  if  defendant 

both    answer   and   de- 
mur, 739. 

31.  Costs,  740. 

32.  When    counsel    may    demur 

to  evidence,  904,  905. 

when  a  party  may  compel 
another  to  demur  to 
evidence,  906. 

or  case  must  go  to  jury, 
906. 

on  demurrer  to  evidence 
damages  may  be  as- 
sessed conditionally, 
906. 

or  by  another  jury,  907. 

33.  If  there  be  a  demurrer  to  a 


DEMURRER— Cont'd. 

deed  it  must  be  set 
forth,  90s. 

34.  What  is  admitted  by  a  de- 

murrer, 906. 

35.  Judgment  rendered  on,  907. 

36.  Stands  in  place  of  a  verdict, 

907. 
See  Affidavit  of  Defenss, 
46-49;  Abatement,  20 ; 
BuL  OF  Discovery,  i  i  ; 
Execution,  243;  As- 
sumpsit, 55. 

DEPOSITION. 

1.  Reading  of  depositions  in  a 

former  suit,  768,  769. 

2.  Lost  deposition,  769. 

3.  Proof  of  contents,  769. 

4.  Agreement  of  counsel  about 

taking  deposition,  769. 

5.  Notes  of  testimony  are  not 

admissible    as    deposi- 
tions, 769. 
may  be  by  further  proof, 
769. 

6.  Official    notes    of    stenogra- 

pher cannot  be  used  as 
a  deposition,  769. 

7.  Deposition  in  equity  suit  ad- 

missible in  law,  769, 
710. 

8.  How  death  of  party  affects 

use  of  deposition,  770. 

9.  When  deposition  in  another 

suit  between  the  same 
parties  may  be  read, 
770. 

10.  Effect  of  death  of  husband 

on  his  deposition  in 
action  brought  by  hus- 
band and  wife,  770. 

11.  Filing  of  deposition,  760,  761, 

762. 

12.  Court  may  make  rules  about 

filing,  761,  762. 

13.  Deposition  is  secondary  evi- 

dence, 765. 

14.  Reading  of  depositions,  754, 

761,  762-766. 

15.  When  they  cannot  be  read, 

754,  764,  765. 

16.  Reading  of  portions,  766. 

17.  Reading  of  copy  of  deposi- 

tion, 766. 

18.  Objections  to  reading,  'jdy. 

19.  If  defendant  is  dead  at  time 

of  trial,  plaintiff's 
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deposition  is  admissi- 
ble only  as  a  whole, 
767. 
20.  If  parts  are  read  by  plain- 
tiff defendant  may  use 
the  rest,  767. 

20.  Reading    of     deposition     of 

non-resident  party, 
767. 

21.  Should    be    signed    by    de- 

ponent, 7SS,  760. 

22.  Cross  examination,  756. 

23.  How   it   should   be   written, 

756,  757. 

24.  Interrogations   and  answers, 

757,  758,  760. 

25.  Interlineation,  758. 

26.  Exhibits,  758.  I 

27.  How   and   to   what   witness 

may  testify,  758,  759. 

28.  Contents  of   former  deposi- 

tion may  be  read  to 
witness,  759. 

29.  Description  of  paper,  759. 

30.  Proof  of  witness's  disability, 

760. 

31.  Certificate    required    at    end 

of  deposition,  760. 

32.  Deficiencies  in  form  may  be 

corrected,  760. 

33.  Mode  of  taking,  753,  754. 

34.  Issue  of  commission  to  take 

testimony  de  bene  esse, 
753- 

35.  Before     whom     depositions 

may  be  taken,  753. 
commission,  753. 
prothonotary,  753. 
judge  or  justice,  753. 

36.  Taking  of  ex  parte  deposi- 

tion, 7S3,  755- 

37.  Duty   to   wait   until    expira- 

tion or  time,  754. 

38.  Supervision  of  court,  754. 

38.  Duty  and  authority  of  offi- 

cer in  taking  them, 
754-756. 

39.  Power  to  compel  attendance 

of  witness,  745,  755. 

40.  May  commit  witness  who  re- 

fuses to  testify,  760. 

41.  Examiner  should  put  down 

answers,  755. 

42.  Rule    to    take    in     sci.     fa. 

against  garnishee  in 
foreign  attachment, 
745. 
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43.  Allowance      of     attachment 

against  physician,  746. 

44.  Notary  public  may  take,  746. 

45.  When  they  may  be  taken  in 

the  state,  746,  747- 

46.  Forty  mile  limit,  746,  747. 

47.  When    they    may    be    taken 

outside  the  state,  747, 
748. 

48.  Notice  to  take,  748. 

49.  Waiver  of,  748,  751. 

50.  Service  on  attorney,  749. 

51.  What  notice  should  contain, 

750. 
assignment    of    two    days 
for  attendance,  750. 

52.  What  is  a  defective  notice, 

751. 

53.  Certainty  in  time  and  plac^e 

required,  751-753. 

54.  Rule  to  take,  743,  818. 

55.  In  what  cases  may  the  rule' 

be  granted,  744-746. 

56.  Notice  to  take,  744. 

57.  Affidavit  of  service  of  copy 

of  rule,  744. 

58.  Rule  may  be  granted  before 

return    day    of    writ, 
744- 
and  before  filing  of  tran- 
script, 744. 
,   59.  And  while  cause  is  pending 
in  supreme  court,  744. 

60.  Taking     of     deposition     of 

criminal,  745. 

61.  Taking  of  second  deposition, 

745. 

62.  Before    whom    it    may    be 

taken,  745. 

63.  Enforcement    of    attendance 

of  witness,  745,  754. 

64.  Taking  deposition  of  ancient 

and     infirm     witness, 
744,  745. 

65.  Deposition  on  trial  of  issue 

devisavit  vel  non,  770. 

66.  Use  of,  in  appeal,  1240. 

See  Commission  ;  Di- 
vorce, 34 ;  Affidavit 
OF  DfiFeNSF,  89;  Ap- 
PBAI,,  58. 

DETINUE. 

1.  When  action  of,  lies,  3547. 

2.  For  what  it  lies,  3548. 

3.  Plaintiff's  interest,  3548. 

4.  The  injury,  3549. 
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5.  Form  of  the  writ,  3550. 

6.  Declaration,  3550. 

7.  Pleas,  3551. 

8.  Judgment,  3553. 

9.  Execution,  3554. 

DISBARMENT. 

Appeals  in  cases  of,  9. 
See  AwoRNEY  17-27. 

DISCONTINUANCE. 

1.  If   plaintiff   cannot   reply  to 

defendant's  plea  he 
may  discontinue  or  en- 
ter a  nolle  prosequi, 
710. 

2.  When   plaintiff  may   discon- 

tinue, 711-713. 

3.  Is   done   by  leave  of   court, 

711-713- 

4.  Discontinuance    in    replevin, 

712. 

5.  When    plaintiff    cannot    dis- 

continue, 712,  713,  714. 

6.  What  discontinuance  means, 

714- 

7.  Entry  of,  is  presumed  to  be 

regular,  714. 

8.  Effect  of,  714,  715. 

9.  Discretion   of   court   in   dis- 

continuing, 714,  715. 

10.  Rule  to  discontinue  is  a  mat- 

ter of  course,  715. 

11.  Discontinuance     by      agree- 

ment, 715. 

12.  Discontinuance      may      be 

stricken  off,  715. 

13.  Discontinuance  implies  judg- 

ment for  costs,  7IS- 

14.  Which  must  be  paid,  716. 

may  be  begin  new  ac- 
tion, 715. 

16.  Discontinuance     entered     in 

prothonotary's  office 
without  payment  of 
costs  will  on  defend- 
ant's motion  be  strick- 
en off,  716. 

17.  Attorney's    fee    is    part    of 

costs,  716. 

18.  If  suit  is  settled  and  marked 

"discontinued"  defend- 
ant cannot  enter  judg- 
ment for  costs,  716. 
ig.  What  is  a  discontinuance  and 
not  a  retraxit,  716. 


DISCONTINUANCE— Coni'i. 

20.  Suit  cannot  be  discontinued 

after  final  judgment, 
716. 

21.  Consent  required  to  discon- 

tinue, 717. 

22.  Discontinuance  after  rule  to 

open  judgment,  717. 

23.  Practice  when  one  or  more 

parties  desire  to  dis^ 
continue,  717. 

24.  Failure  of  defendant  to  ap- 

pear and  of  plaintiff  to 
file  statement  does  not 
amount  to  a,  291. 

25.  When  discontinuance  of  ac- 

tion will  enable  plain- 
tiff to  hold  defendant 
to  bail  a  second  time, 
321. 

DISCOVERY. 

See    Bill    of    Discovbry; 
Execution,   600-602. 

1.  In  aid  of  execution,  1936. 

2.  How  bill  should  be  framed, 

1936. 

3.  What    questions    are    raised 

by  general  demurrer, 
1937. 

4.  Plaintiff's     remedy     at     law 

does  not  deprive  him 
of  other  remedy,  1937. 

5.  For  what  bill  lies,  1938-1940. 

6.  Jurisdiction  of  bill,  1938. 

7.  Pendency     of     civil     action 

lays  foundation  of  bill, 
1938,  1939- 

8.  Defendant  is  not  obliged  to 

discover  anything  crim- 
inal, 1939. 

9.  On  filing  bill  scire  facias  may 

be  awarded  requiring 
the  defendant  to  an- 
swer the  bill,  1941. 

10.  Interrogatories,  1941,  1942. 

11.  Proceedings  are  the  same  as 

in  foreign  attachment, 
1942. 

12.  Awarding  execution,  1943. 

13.  Bill    for    discovery    against 

corporation,  1958. 
See  Bill  of  Discovery; 
Execution,  600-602. 

DISTRICTS. 

Of  supreme  court,  3. 
See  Common  Pleas,  2. 
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DIVIDED  COUNTIES. 

I.  Jurisdiction  of  common  pleas 
in,  31. 

DIVORCE. 

1.  Nature  of  proceedings,  3299. 

2.  Contract   of  marriage,  3300. 

reputation  and  cohabitation 
no  evidence  of  mar- 
riage, 3301,  3302. 

when  presumption  of  mar- 
riage exists,  3303. 

by  what  law  is  validity  of 
marriage  determined, 
3303. 

3.  What    does    divorce    mean, 

3305. 

4.  Causes  of,  3305. 

what  are  unknown  to  the 

common  law,  3306. 
precontract,  bigamy,  3307- 

3309- 
fraud  and  coercion,  3309- 

3311. 
impotency,  3311. 
consanguinity   and  affinity, 

3312. 
adultery,  3314. 

5.  Election  of  remedies  between 

a  vinculo  and  a  mensa 
et  thoro,  3315. 

6.  All  the  facts  in  proof  of  the 

charge  should  be  stat- 
ed, 331S,  3359- 
7;  Condonation,  3316,  1184. 

8.  Evidence   of    reputation    for 

virtue,  3317. 

9.  Desertion,  3317. 

burden  of  proof,  3319. 

separation  is  not  desertion, 
.  3319. 

articles  of  separation 
agreement,  3320. 

period  of  desertion,  3320. 

separation  followed  by  re- 
fusal to  return,  3321. 

change  of  home,  3321. 

desertion  is  a  question  of 
intention,  3321. 

evidence  must  be  confined 
to  averment  in  the  li- 
bel, 3321. 

on  what  testimony  divorce 
may  be  granted,  3322. 
10.  Cruel  and  barbarous  treat- 
ment, 3322. 

it  is  distinguished  from  in- 
dignities to  the  person, 
3323- 
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kind  of  evidence  required, 

3324- 
facts  and  not  opinions  must 

be  adduced,  3325. 
defenses,  3326-3328. 

11.  Conviction   of   felony,   3328- 

3330. 

12.  Lunacy,  3330. 

13.  Jurisdiction,  3330. 

when  parties  reside  in  dif- 
ferent countries,  3331, 
3338. 

when  the  cause  of  action 
arose  in  another  state, 
3332. 

length  of  residence  re- 
quired, 3333. 

kind  of  service  required, 
3334- 

meaning  of  state  in  the  act 
of  1903,  3335. 

libellant  must  have  a  bona 
fide  residence  with 
domiciliary  intent, 
3336. 

when  supreme  court  will 
take  cognizance  of  the 
question,  3337. 

effect  of  removal,  3337. 

when  proceedings  will  be 
dismissed,  3337. 

14.  The  libel,  what  averments  it 

must     contain,     3338- 
3340,  3341,  3342-334S- 

15.  Affidavit  required,  3341. 

i5.  How  libel  may  be  amended, 
3345-3347- 

17.  When  libel  may  be  exhibited 

by     relative    or     next 

friend,  3347. 
when    wife    is    a    lunatic, 

3347- 
or     non     compos     mentis, 

3347. 

18.  The  subpoena,  3348-3350. 

how  it  is  signed,  3348. 
allowance  of,  3349. 

19.  Service    of    subpoena,    3350, 

3351. 

service  of  subpoena  in  an- 
other state,  3351. 

acceptance  of  service,  3351, 
3352. 

return  of  subpoena,  3352. 

when  it  need  not  be  issued 
and  served,  3353. 

mode  of  service  in  another 
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county,  3353. 
service  by  publication,  33S4. 

20.  Issue  of  alias  subpoena,  335S. 

21.  Proceedings   ex   parte,   3356, 

3358. 

22.  Appearing       and       hearing, 

3357,  3358. 
what  is  the  eflfect  of  a  vol- 
untary        appearance, 

3357. 
when   an   appearance  may 
be    entered    nunc    pro 
tunc,  3357. 

23.  What  examiner  must  require 

of  witnesses,  3358. 

24.  When  respondent  may  enter 

a  rule  on  libellant  to 
furnish  bill  of  particu- 
lars, 3359-3361. 

25.  If  not  furnished  a  decree  of 

non-pros  may  be  en- 
tered, 3359. 

26.  Rule   for  bill  of  particulars 

may  be  stayed  by  rule 
to    pay    counsel    fees, 
3360. 
time    for    asking   for   bill, 

3360- 
amendment  of  bill,  3360. 

27.  Respondent   may   demand   a, 

jury  trial,  3360,  3361, 
3362,  3377- 

27.  How  issue  is  formed,  3361. 

28.  Practice     with      regard     to 

feigned  issue,  3362. 

29.  On  whom  the  demand  should 

be  made,  3363,  3364. 

30.  Time  of  making  it,  3364. 

31.  Court  has  no  power  to  issue 

an  attachment  against 
libellant  for  contempt 
on  his  refusal  to  file 
one,  3360. 

32.  Appointment     of     examiner, 

3379.       . 

33.  Taking  of  testimony,  3380. 

34.  Depositions,  3380. 

35.  Competency   of    libellant    as 

witness,  3381-3383- 

36.  Mode   of   examining   a   wit- 

ness, 3383. 

37.  Amount   or   quality   of    evi- 

dence required,  3383. 

38.  Testimony  taken  in  previous 

proceedings,  3384. 

39.  Defenses,  3384. 


DIVORCE— Con/'d. 

condonation,  3316,  3384, 
3385. 

collusion,  3386. 

pendency  of  another  ac- 
tion, 3387. 

absence  with  libellant's 
consent,  3387. 

discontinuance,  3388. 

40.  Master's  report,  3384-3390. 

41.  Review  of  report,  3390. 

42.  Decree,  3390. 

default  for  want  of  an  ap- 
pearance, 3391. 

rule  for  final  decree,  3392. 

when  decree  may  be  vacat- 
ed, 3392. 

effect  of  foreign  decree, 
3393- 

effect  of  decree,  3394. 

43.  Appeal,  3395-3397. 

44.  When  divorce  from  bed  and 

board  may  be  decreed, 
3397-3398. 

45.  Alimony  in  such  cases,  3398. 

46.  Suspension  or  revival  of  de- 

cree, 3399-3401. 

47.  Divorce  in  case  of  insanity, 

3402. 

48.  Statute  of   limitations,  3403. 

49.  Operation  of,  in  divorce  pro- 

ceedings, 3403. 

50.  Husband  is  bound  to  main- 

tain hei;  pendente  lite, 
336s,  3368,  3377- 

51.  When     temporary     alimony 

will    not    be    granted, 

3365,  3371,  3373. 

52.  When    it    wilj    be    granted, 
,  3361. 

53.  Amount  that  will  be  granted, 

3366,  3368,  3372. 

54.  An  order  for  temporary  ali- 

mony is  not  a  lien  on 
real  estate,  3396. 

55.  She    is    entitled    to    counsel 

fees  immediately  after 
service  of  subpoena, 
3367. 

56.  If  he  cannot  pay  proceedings 

will  be  stayed,  3367. 

57.  Payment    of    travelling    ex- 

penses to  testify,  3367. 

58.  Allowance  may  be  enforced 

by  attachment,  3369, 
3370. 

59.  Also  when  the  libellant  is  a 

minor,  3370. 


41 66 


Index. 


Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-1967;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


DIVORCE— CoMfif. 

60.  When  husband  will  be  com- 

mitted for  contempt  in 
refusing  to  comply 
with  order,  3369. 

61.  What   petition    for    alimony 

should  state,  3369. 

62.  Judgment  for  alimony  in  an- 

other state  will  sup- 
port an  action  for  its 
recovery  here,  3374, 
3369. 

63.  How  decree  for  alimony  may 

be  revived,  3369. 

64.  Alimony   in    adultery   cases, 

3371. 

65.  When  alimony  ceases,  3374. 

66.  Permanent  alimony,  3401. 

the  maximum,  3401. 

67.  Counsel  fees,  3375. 

68.  Attachment  will  lie  to  recov- 

er costs,  337S. 

69.  When  libellant  must  give  se- 

curity for  costs,  3376. 

70.  The  trial  and  evidence,  3377- 

3379- 

DOCKET. 

I.  Mechanics     and     municipal 
liens  are  to  be  kept  in 
separate  docket,  26. 
See  Execution,  457 ;  Con- 
tinuance, 23. 

DOCUMENTS. 

1.  Notice  to  produce,  827. 

2.  Admission  of  copies,  827,  828. 

3.  To    whom    notice    must    be 

given,  829. 

4.  Admission  of  parol  evidence 

of  contents,  829. 

5.  All  the  papers  produced  need 

not  be  used,  829. 

6.  Order    for   production,   829- 

831. 

7.  Motion  required,  829. 

8.  When   the   court   will   make 

the  order,  829. 

9.  Party  cannot  be  subjected  to 

fishing       investigation 
of  his  books,  830. 
ID.  Order  cannot  apply  to  a  pub- 
lic record,  831. 

11.  When    receiver   of    partner- 

ship is  entitled  to  or- 
der, 831. 

12.  Order  is   discretionary,   831, 

832,  833,  838. 


DOCUMENTS— Confrf. 

13.  Affidavit  required,  833,  83S. 

14.  What  it  may  include,  831,  832. 

15.  How  and  when  objections  to 

order  must  be  made, 
830. 

16.  What  party  applying  for  or- 

der must  show,  830. 

17.  On    whom    order    may    be 

made,  832,  833. 

18.  Stockholder's    right    to    en- 

force inspection  o  f 
books  and  papers,  834. 

19.  Party    must    obtain    rule    to 

show  cause,  834. 

20.  Affidavit  required,  835. 

21.  Proceedings  at  trial,  837,  838. 

22.  When  non-suit  will  be  grant- 

ed, 837. 

23.  In    case    of    non-production, 

notice  of  motion  for 
judgment  is  not  requi- 
site, 838. 

24.  Production  of  books,  etc.,  in 

replevin,  838. 

25.  Inspection    will    be    allowed 

without  regard  to  cus- 
tody, 838. 

26.  When   order   may   be   made 

for  medical  examina- 
tion of  person  injuired, 
838. 

27.  Ordering   of   papers   in    ad- 

vance of  trial,  838. 

DOMESTIC   ATTACHMENT. 

1.  Distinction   between   foreign 

and  domestic  attach- 
ment, 3077. 

2.  What    constitutes    residence 

or  inhabitancy,  3077. 

3.  In  what  cases  this  process  is 

necessary,  3079. 

4.  What  courts  may  isstiie  the 

writ,  3079. 

5.  Against  whom  writ  may  be 

issued,  3080. 

6.  Mode  of  issuing,  3080,  3082. 

7.  Nature  of  affidavit  required, 

3081. 

8.  How  the  writ  is  served,  3082. 

9.  Issue  of  testatum  writ,  3083. 
ID.  Dissolution    of    the    attach- 
ment, 3084. 

11.  Sale    of    perishable    goods, 

308s. 

12.  Mode  of  proceeding  with  the 

cause,  3085. 
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DOMESTIC   ATTACHMENT— 
Cont'd. 

13-  Effect    of     the     attachment, 
3086. 

14.  Appointment      of      trustees, 

3086. 
their    powers    and    duties, 
3087. 

15.  Distribution  of  the  proceeds, 

3091. 
See  Foreign  Attachment. 

DOWER. 

1.  When  widow  is  entitled  to, 

3557. 

2.  Statutory  dower,  3558. 

3.  Who  entitled  to,  3559. 

4.  How  dower  is  barred,  3560. 

5.  Testamentary        p  rovisions, 

3563. 

6.  Assignment  of,  3565. 

7.  Action  of  dower,  3565. 

8.  Praecipe  and  writ  of  dower, 

3565. 

9.  Parties  and  appearance,  3567. 

10.  Declaration  or  count,  3567. 

11.  View,  3568. 

12.  Pleas  in  abatement,  3569. 

13.  Nontenure,  3570. 

14.  Pleas  in  bar,  3571. 

15.  Notice    of    special    matter, 

3574. 

16.  Pleas     in     confession     and 

avoidance,  3574. 

17.  Tout  tempis  prist,  3575. 

18.  Partition  between  the  heirs  is 

not  pleadable,  3576. 

19.  Double  pleading,  3576. 

20.  Evidence,  3577. 

21.  Judgment  by  default,  3578. 

22.  Writ  or  seisin  and  inquiry, 

3579- 

23.  Damages,  3580. 

24.  Verdict,  3582. 

25.  Assignment    by    metes    and 

bounds,  3584. 

26.  Subsequent  proceedings,  3585. 

EJECTMENT. 

1.  History  of  action,  2368. 

2.  Remedies    attained    by    this 

form  of  action,  2371. 

3.  When    it    lies    to    determine 

title   to   real   property, 
2372-2374. 
and   not  the   title  "to   per- 
sonal property,  2374. 

4.  It  is  a  proper  action  to  en- 


EJECTMENT— Coui'd. 

force  payment  of  a 
mortgage,  2374. 

5.  Or    installments    due    on    a 

mortgage,  2374. 

6.  It    will    not    lie    for   dower, 

2376. 

7.  Nor  by  a  purchaser  of  the  in- 

terest of  a  beneficiary 
under  a  trust  deed, 
2376. 

8.  For  what  equitable  ejectment 

may  be  brought,  2377, 
2379,  2380. 

9.  Is  similar  to  a  bill  in  equity, 

2377-2379- 

10.  Chancellor's  duty,  2379. 

11.  The   law   will   consider  that 

done  which  chancery 
would  decree  to  be 
done,  2379. 

12.  Enforcement  of  trusts,  2380- 

2383. 

13.  Enforcement  of  lost  contract, 

2383. 

14.  Action  by  vendor  to  recover 

purchase  money,  2383. 

15.  Action     by    vendee    against 

vendor,  2386,  2387. 

16.  What    plaintiff    must    show, 

2387. 

17.  Tender  of  purchase  money, 

2388. 

18.  Action  by  a  person  who  has 

made  advances  to  an- 
other to  purchase  land, 
2388. 

19.  When  purchaser  at  sheriff's 

sale  may  maintain 
ejectment,  2389. 

20.  Also  plaintiff  who  has  equita- 

ble title  against  the 
holder  of  the  legal  ti- 
tle, 2389. 

21.  Court  of  equity  will  not  en- 

tertain a  mere  eject- 
ment bill,  2389,  2390. 

22.  Persons  having  the  legal  or 

equitable  title  must  be 
the    parties,    2390-2392. 

cestui  que  trust,  2391. 

minor,  2391. 

purchaser,  2392. 

executor  and  administra- 
tor, 2392,  2393. 

lunacy  commission,  2394. 

married  women,  2394. 

railroad  companies,  2394. 
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EJECTMENT— CoM^'rf. 

trustees,  2395. 

owners  of  easements,  les- 
sees, etc.,  2395. 

joint  tenants,  2395. 

tenants  in  common,  2396. 

claimants  under  different 
sheriffs'  sales,  2397. 

parties  subsequently  added, 
2397- 

23.  Submission  of  action  to  ar- 

bitrators, 2398. 

24.  Amicable  action,  2399. 

25.  Issue  of  writ,  2400. 

26.  Mode  of  service,  2401. 

27.  Voluntary  service,  2401. 

28.  Return  of  sheriff,  2401. 

29.  Notice   to   landlord   of   pro- 

ceedings, 2402-2404. 

30.  Filing   of    declaration,   2404, 

2409. 

31.  Abstract  of  title  and  amend- 

ment, 2404-2406. 

32.  Time  for  filing  it,  2407,  2409. 

33.  Should  be  filed  before  the  re- 

turn day  of  the  writ, 
2407,  2409. 

34.  Nature  of  claimants  and  affi- 

davits, 2406. 

35.  Answer,  2407. 

36.  Must  be  concise,  2407,  2408. 

37.  Effect  of  defendants  refusal 

to  file  answer,  2408. 

38.  When  more  specific  answer 

may  be  required,  2408. 

39.  Proper  plea  to  make,  2409. 

40.  When  judgment  may  be  en- 

tered by  default,  2409- 
2412. 

41.  A   disclaimer   may  be   filed, 

2413,  2414. 

42.  Who  may  file  it,  2414. 

43.  A  witness  is  not  made  com- 

petent by  filing  a  dis- 
claimer without  ten- 
dering costs,  2414. 

44.  Who  may  be  admitted  to  de- 

fend, 2415-2418. 

45.  Several  persons  may  be  join- 

ed holding  under  sepa- 
rate titles  who  may  de- 
fend, 2392. 

46.  Plaintiff  may  have   writ   of 

estrepement  to  prevent 
waste,  2418,  2420. 
before   issuing  it   plaintiff 
must    file    a    bond    to 
protect  the  defendant, 


EJECTMENT— Cowi'rf. 
2419. 

writ  is  a  continuing  injunc- 
tion while  ejectment  is 
pending,  2419. 

and  defendant  may  be  ar- 
rested, 2419. 

on  dissolution  of  writ 
court  may  require  the 
defendant  to  give  a 
bond  to  indemnify  the 
plaintiff  against  dam- 
ages, 2419. 

a  verdict  in  ejectment  will 
authorize  suit  on  the 
bond,  2419. 

47.  How  action  of  ejectment  is 

tried,  2423. 

48.  Severance     of      defendants, 

2423. 

49.  All  the  defendants  should  be 

included,  2392,  2423. 
so.  Plaintiff's   right   to   proceed, 
2423. 

51.  If  the  defendant  pleads  gen- 

erally he  cannot  nar- 
row his  defense,  2424. 

52.  When  motion  may  be  made 

to  withdraw  the  case, 
2425. 

53.  Plaintiff   has   right   to   open 

and     close     the    case, 
2425. 

54.  Plaintiff    must     show     title, 

2425. 

55-  When  naked  possession  is 
good  title,  2427. 

56.  If  having  no  title  at  time  of 
bringing  suit,  plaintiff 
cannot  recover  b  y 
gaining  a  title  after- 
ward, 2428. 

57-  Presumption  of  title  from 
length  of  time,  2429. 

58.  Title  in  cases  between  land- 

lord and  tenant,  2430- 
2433. 

59.  How  and  when  plaintiff  must 

show  title  out  of  com- 
monwealth,   2433-2437. 

patent  is  prima  facie  evi- 
dence of  title  of  sur^ 
vey,  2435. 

deed  as  evidence,  2435- 
2437- 

60.  Actions  by  purchaser  at  sher. 

iff's  sale,  2437-2439. 
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EJECTMENT— Cowi'd. 

61.  Action  to  establish  a  result- 

ing trust,  2439,  2440. 

62.  Action  by  vendor,  2440. 

63.  Action  by  devisee,  2441. 

64.  Actions   founded   on  tax  ti- 

tles, 2441-2445. 

there  must  be  a  compliance 
with  the  jurisdictional 
prerequisites  of  the 
statutes,  2441. 

distinction  between  seated 
and  unseated  lands, 
2442. 

how  sale  must  be  made, 
2443. 

property  sold  must  be  ac- 
curately described, 
2443. 

burden  of  proof  whether 
land  assessed  and  sold 
is  the  land  in  contro- 
versy, 2445. 

title  acquired  by  adverse 
possession,  2445. 

65.  All    matter   must   appear   in 

the  pleadings,  2446. 

66.  Defendant's  defense,  2446. 

he  may  show  better  title, 
2446. 

his  right  to  set  up  an  out- 
standing title  in  a 
third  person,  2446-2448. 

adverse  possession  as  a  de- 
fense, 2448. 

what  a  bona  fide  purchaser 
must  prove,  2448. 

67.  Improvements  as  evidence  of 

title,  2449. 

68.  When  surprise  will  be  pre- 

sumed to  have  been 
waived  in  the  admis- 
sion of  evidence,  24.49. 

69.  What   evidence   the   plaintiff 

may  give  in  rebutal, 
2449,  2450. 

70.  What  will  jus"tify  a  non-pros, 

2450. 

71.  When   may  a  nolle  pros  be 

entered,   2451. 

72.  Plaintiff  who  fails  to  show  a 

good  title  may  be  non- 
suited, 2451. 

73.  Verdict,  2452-2454. 

what  the  jury  must  do, 
2452-2454. 

74.  How    the    verdict    may    be 

amended,  2454. 


EJECTMENT— Cont'd. 

75.  What    amendment    may    be 

made  after  verdict, 
245s. 

76.  One    verdict    is    conclusive, 

.  2455- 

77.  Verdict    and     judgment     in 

equitable  ejectment  is 
in  the  nature  of  specif- 
ic performance,  2455- 
2460. 

78.  Its  conclusiveness,  2455-2460. 

79.  Verdict  may  be  conditional, 

2459. 

80.  Bill  in  equity  may  be  requir- 

ed to  enforce  condi- 
tional verdict,  2460. 

81.  How  judgment  may  be  en- 

tered, 2460-2462. 

82.  Costs,  2463-2465. 

83.  Defendant   may  be   arrested 

on  a  capias  if  he  fails 
to  pay  them,  2465. 

84.  Cannot  be  used  as  a  set-off, 

2465- 

84.  Issue  of  execution,  2465-2467. 

85.  When    attachment    will    be 

granted  in  executing 
the  writ,  2467. 

86.  What  plaintiff  may  do  when 

turned  out  of  posses- 
sion by  a  stranger, 
2468. 

87.  Execution   of  the  writ  may 

be  delayed  by  agree- 
ment, 2469. 

88.  Execution  of  writ  for  an  un- 

divided part,  2469. 
8g.  Persons  who  cannot  be  put 
out  by  the  sheriff,  2470. 

90.  How  writ  is  executed  and  is- 

sued on  a  conditional 
verdict,  2471. 

91.  Execution  of  writ  in  amica- 
'  ble     ejectment,     2471- 

2473- 

92.  Personal  property  cannot  be 

seized,  2473. 

93.  An  award  of  restitution  may 

be  enforced  either  by 
attachment  or  writ  of 
restitution,  2473. 

94.  Where  a   stay  of   execution 

will  be  granted,  2474. 

95.  When  equity  will  restrain  the 

executing  of  the  writ, 
2474. 

96.  When  the  judgment  may  be 
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EJECTMENT— CoMi'rf. 

stricken  off  or  quash- 
ed, 2475. 

97.  When  judgment  will  be  open- 

ed, 2475. 

98.  Judgment  cannot  be  attached 

collaterally,  2476. 

99.  Appeals,  2477. 

100.  Effect  of  notice  by  lis  pen- 
dens, 2477. 

loi.  Operations  of  statute  of  limi- 
tations, 2478. 

Action  for  Quieting  Title. 

102.  Action     for     quieting     title 

when  land  is  sold  by 
sheriff,  treasurer  and 
county  commissioner, 
2478,  2479. 

103.  Mode  of  service  and  return, 

2480. 

104.  Judgment  in  default  of  an- 

swer, 2480,  2481. 

105.  Appeals,  2481. 

106.  Action     for     quieting     title 

when  possession  i  s 
clear  but  title  is  in 
dispute,  2481. 

107.  Nonpossessor   may  be   com- 

pelled to  bring  eject- 
ment, 2481. 

108.  How     jurisdiction     of     the 

court  is  decided  in 
limine,  2483. 

109.  Who  may  bring  the  action, 

.     2483. 
no.  Also  when  husband  and  wife 
who  hold  an  estate  by 
entireties  are  divorced. 

111.  Court  should  not  change  re- 

lief from  that  provid- 
ed by  one  act  to  an- 
other, 2483. 

112.  When  time  for  bringing  ac- 

tion may  be  extended, 
2484. 
appeals,  2484. 

113.  Action     for     quieting     title 

when  both  possession 
and  title  are  disputed, 
248s. 

114.  Who  may  petition  for  issue, 

2485. 

115.  Mode  of  procedure,  2486. 

116.  It  is  a  new  remedy  for  an 

old  right,  2487. 

117.  What   petition   must   be    set 

forth,  2487. 


EJECTMENT— Coni'rf. 
jurisdiction,  2488. 

118.  What  kind  of  possession  pe- 

titioner must  have, 
2489,  2490. 

119.  Service  of  petition,  2490. 

120.  Mode  of  trial,  2490. 

121.  Evidence,  2490. 

122.  Verdict,  2491. 

123.  Judgment,  2491. 

124.  Discontinuance,  2491. 

Action  for  re-entry. 

125.  Re-entry  for  breach  of  cove- 

nant, 2491,  2492. 

126.  Proceedings  at  common  law, 

2492,  2493. 

127.  Demand  of  rent,  2494. 

128.  Mode  of  proceeding,  2494. 

129.  Enforcement     of     re-entry, 

2495. 

130.  When     formal     proceedings 

are  necessary,  2495. 

131.  Procedure     in     action     for 

mesne  profits,  2496, 
2497. 

132.  Who  may  recover,  2498. 

133.  Vendor  in  lawful  possession 

need  not  account  to 
the  vendee  who  brings 
ejectment,  2499. 

134.  Amendment    of    action    for 

mesne  profits  wrong- 
fully brought  in  name 
of  husband  and  wife, 
2499. 

135.  Action   by   executor   or   ad- 

ministrator for  mesne 
profits,  2499. 

136.  Action  for  mesne  profits  by 

tenants     in     common, 
.  .  2500. 

137.  Actions    on    appeal     bonds, 

2501. 

138.  Effect    of   the    judgment    in 

ejectment,  2502. 

139.  Recovery  of  rents  and  prof- 

its of  land  retained 
after  judgment  pend- 
ing a  writ  of  error  re- 
sulting in  affirmance 
of  judgment,  2502. 

140.  Recognizance  required,  2503. 

141.  Survival  of  action  for  mesne 

profits  must  set  forth, 
2503. 

142.  What   declaration   in   action 

for  mesne  profits  must 
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EJECTMENT— Cowfd. 

set  forth,  2503. 

143.  Trial  and  evidence,  2504. 

144.  Defenses,  3504-2508. 

145.  Damages,  2504-2508. 

146.  When  improvements  may  be 

set  off,  2506,  2509. 

rightful  owner  is  not 
obliged  to  pay  for 
them,  2508. 

when  possessor  may  re- 
cover for  them,  2509. 

See  Execution,  525,  Serv- 
ice op  Writ;  Amica- 
ble Action,  s,  10. 

ELECTION  DAYS. 

1.  Supreme   court   justice   may 

sit  on,  7. 

2.  Supreme   court   may    depute 

member  to  sit  on,  10. 

ELECTION  OF  REMEDIES. 

See  Action,  18-25,  31;  Di- 
vorce, 5. 

EQUITY. 

I.  History  of,  loi. 
•  2.  Administration    of,    under 
form  of  common  law, 
S4-_ 

3.  Assumpsit,  in  what  cases  it 

will  lie,  58. 

4.  Is  a  substitute  for  a  bill  in 

equity,  58. 

5.  Chancellor  may  send  an  is- 

sue to  the  jury,  58. 

6.  Assumpsit  in  matters  of  ac- 

count, 59. 

7.  When  it  will  not  lie,  61. 

8.  In  actions  formerly  of  cove- 

nant, 62. 

9.  Replevin  when  employed,  63. 

10.  Ejectment,   when  used  as   a 

remedy   for   enforcing 
.  equitable  rights,  64. 

11.  How  this  happened,  65. 

12.  When  vendee  can  use  it,  65, 

66. 

13.  Mortgagor  against  mortgagee 

66,  (a. 

14.  Enforcement   of   a   trust   or 

conveyance,  (£,  68. 

15.  Enforcement    of    agreement 

for  exchange  of  prop- 
erty, 67. 


EQUITY— Cowfd. 

16.  Court  of  equity  will  not  en- 

tertain a  mere  eject- 
ment bill,  68. 

17.  Use  of  action  to  determine 

validity  of  title  of  pur- 
chaser at  creditor's 
sale,  68. 

18.  Equitable  estate  is  sufficient 

to  support  action  of 
partition,   68. 

19.  Action    to    recover    on    lost 

bond  ordered,  69. 

20.  May  declare  without  making 

profert,  69. 

21.  Action  against  representative 

of  a  deceased  joint 
debtor,  69. 

22.  Judgment  aginst  one  of  sev- 

eral joint  debtors  is  no 
bar  against  those  not 
joined,  70. 

23.  Action   may    be    brought   in 

name  of  legal  party  to 
contract  for  use  of 
equitable  assignee,  70. 

24.  Party  to  whose  use  an  action 

is  brought  is  liable  for 
costs,  71. 

25.  When  equitable  assignee  may 

maintain  an  action  in 
his  own  name,  71. 

26.  How  title  of  equitable  plain- 

tiff may  be  traced,  71. 

27.  When    defendant    may    give 

evidence  of  equitable 
matters  under  the  gen- 
eral issue,  72. 

28.  He  is  in  effect  a  plaintiff  in 

equity,  72. 

29.  What   evidence   may   be   re- 

ceived in  administering 
equity,  73. 

30.  Evidence  of  payment,  73. 

31.  Notice   of   payment   in    sub- 

stance amounts  to  bill 
in  equity,  74. 

32.  Use  of  pleas  of  non-assump- 

sit and  of  performance 
with  notice  of  special 
matter,  75. 

33.  Equitable  pleas,  77-80. 

34.  Conditional  verdict,  80. 

35.  In  cases  of  specific  perform- 

ance, 81. 

36.  In  cases  between  vendor  and 

vendee,  81. 

37.  In  case  of  debt  on  bond,  82. 
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EQUITY— Co«/'rf. 

38.  In  cases  of  ejectment,  82. 

39.  Conditional   verdict   for   de- 

fendant may  be  amend- 
ed into  conditional  ver- 
dict for  plaintiff,  83. 

conditional  verdict  must  be 
clear  and  certain,  83. 

should  fix  time  of  pay- 
ment, 83. 

what  statement  should  set 
forth,  83. 

40.  Jurisdiction  of,  prior  to  1790, 

103. 

41.  Powers  conferred  by  consti- 

tution of  1790,  103. 

42.  Powers   conferred  by  legis- 

lature, 105. 

43.  Present    equity    jurisdiction, 

107. 

44.  General  principles,  no. 

45.  Citizens  of  the  state  are  sub- 

ject to  proceedings  of 
courts  of,  regardless 
of  locus  of  subject 
matter,  113. 

46.  If  cognizance  of  a  litigation 

is  taken  what  is  em- 
braced, 113. 

47.  When  ignorance  or  mistake 

is  ground  of  relief,  113, 
114. 

48.  Misconception  not  of  a  fact 

but  of  its  effect,  114. 

49.  M  i  s  t  a  k  e  s    in    discharging 

mortgages,  114. 

50.  Preferences,  115. 

51.  Equitable   concession,    115. 

52.  Court    will    not    aid    party 

guilty  of  laches,  115, 
131,  132. 

53-  When      written      agreement 

may  be  rescinded  by 
parol,  115. 

54-  Use  of  bill  in   equity  when 

legal  remedies  are  in- 
adequate, 116-121. 

55.  In  cases  of  specific  perform- 

ance, 117,  119. 

56.  In   cases   in   which   the   law 

does  not  give  adequate 
compensation  in  dam- 
ages, 118-121. 

57.  Remedy  afforded  vendor  or 

vendee,  119.  129,  130. 

58.  Relief  when  legal  remedy  is 

vexatiously  inconveni- 
ent, 120. 


EQUITY— Co»/'rf. 

59.  When    specific    performance 

will  not  be  granted, 
120,  121. 

60.  Nature  of  proof,  121. 

61.  Correction  of  mistake  in  en- 

try of  judgment,  122. 

62.  Relief     of     executor     from 

agreement  concerning 
payment  of  counsel, 
122. 

63.  Contract  must  be  mutual  to 

entitle  party  to  relief, 
122. 

64.  Rule  applies  only  to  execut- 

ing contracts,  123,  130. 

65.  Contract  entirely  lacking  in 

consideration  will  not 
be  enforced,  123. 

66.  Enforcement     of     unilateral 

agreements,  123. 

67.  Enforcement  of  option  con- 

tracts, 123. 

68.  Contracts  equity  will  not  en- 

force,  124-133. 

69.  Hard  or  unconscionable  bar- 

gains,  124. 

70.  Contracts     in     restraint     of 

trade,  125. 

71.  Correction  of  mistakes,  ma- 

terial facts,  etc.,  125, 
130- 

72.  Correction  of  omissions,  125, 

126. 

73.  Contract  admitted  by  answer 

must  correspond  with 
one  in  bill,  to  be  re- 
lieved, 127. 

74.  Burden   of  proof   when   an- 

swer sets  up  a  super- 
seded contract,  127. 

75.  Employment    of     equity    in 

cases  of  vendee,   128. 

76.  Reformation     of     voluntary 

conveyance,   126,   131. 

77.  Relief  in  xase  of  deed  con- 

veying estate  of  feme 
covert,  124. 

79.  Relief  in  case  of  a  contract 

with  lunatic,  124. 

80.  Gambling  transactions,   131. 

81.  Party    desiring    relief    must 

act  promptly,  131. 

82.  Injunctions,  133. 

83.  Election  by  heir  to  whom  a 

devise  is  given,  150, 
151. 

84.  Jurisdiction  of  court  of,  to 


Index. 


4173 


Vol.  I,  pp.- 1.942;    Vol.  11,  pp.  943-1967;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


EQXJirY—Confd. 

correct  fraud,  151,  152, 

'53- . 
in    the    issue    of    spurious 

certificates     of     stock, 

151. 
in  revocation  of  goods  lost 

by  confusion,  152. 
in     correction     of     docu- 
ments, 152. 
in  cases  of  inadequacy  of 

price,  152. 
in  rescinding  or  cancelling 

contracts,  152. 
85.  Against    what    fraud    equity 

will  relieve,  153. 
and,  will  not  relieve,  154. 

85.  Fraud    must    be    specifically 

charged,  153. 

86.  Demurrer,  153. 

87.  How      subpoena      must     be 

served,   155. 

88.  Use  of  demurrer  or  answer, 

157,  158. 

89.  When  it  must  be  filed,  158. 

90.  Waiver  of  demurrer,   158. 

91.  Who  may  represent  the  par- 

ties, 158. 

92.  Objection  to  the  remedy  can- 

not be  taken  after  the 
defendant  has  an- 
swered, 158. 

93.  What  will  justify  the  court 

in  taking  possession  of 
the  property,   158. 

94.  What  answer  must  contain, 

159- 
how  it  must  be  read,  160. 

95.  What    amendments    will    be 

permitted,  160. 

96.  Costs  must  be  paid.  160. 

97.  If  bill  is  wholly  defective  he 

should  file  a  new  one, 
160. 

98.  Arguments,  161. 

99.  Effect,  of    setting    down    a 

cause    for   hearing   on 

bill  and  ans-yver,  161. 
TOO.  Technical    objections   cannot 

be  interposed,   161. 
loi.  Relief  must  correspond  with 

prayer,  161. 

102.  Costs  that  may  be  allowed, 

162. 
but  not  for  prolixity,  162. 

103.  Expense  for  counsel,  162. 

104.  Appeal   lies    from   final   de- 

cree, 163,  164. 

voi,.  IV — 76 


EQUITY— Cont'd. 

105.  When  it  lies  from  interlocu- 

tory decree,  163,  164. 

106.  In  injunction  cases,  163. 

107.  Security  is  required,  163. 

108.  Order  refusing  specific  per- 

formance, 163. 

109.  Only  one  appeal  is  allowed 

from  same  decree,  165. 

no.  Final  decree  is  a  lien  on 
debtor's  real  estate, 
165. 

III..  Plaintiff's  remedy  for  its  re- 
vival and  continuance, 
16S. 

112.  Use  of  scire  facias,  165. 

113.  Writ  of  execution,  165. 

114.  Equity  rule;  165. 

See  Injunctions. 

ESTOPPEL. 

See  Action,  31. 

ESTREPEMENT. 

See    Amendments,    2  2  ; 
Ejectment,  46. 

EVIDENCE. 

1.  Proof  must  conform  to  the 

issue,  801. 

2.  Everything     put     in     issue 

must  be  proved,  801. 

3.  Evidence   must   be   the   best 

of   which   the   case   is 
susceptible,  801. 

4.  Use   of   secondary  evidence, 

801. 

5.  On    general    issue    plaintiff 

must      prove      whole 
case,  801. 

6.  On  special  issue  only  the  par- 

ticular point,  801. 

7.  Of    what    written    evidence 

consists,  801. 

8.  Parol     evidence     and     how 

given,  801,  802. 

9.  Depositions,  802. 

See     Witness  ;      Deposi- 

TiONs;  Divorce; 

Ejectment  ;    Demurrer, 

32 ;     Assumpsit,     and 

other   actions. 

EXCEPTIONS. 

How     taken     by     stenogra- 
pher, 185, 
To  decision  of  court,  186. 
See  Appeal. 
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EXAMINER. 

See  Divorce. 


EXECUTION. 

Nature  of  Bxecution. 

1.  Nature  of,  1356. 

2.  Diflferent     kinds     of,     136S- 

1367. 

3.  When  it  can  issue,  I3S7-I3S9- 

4.  On  justice's  transcript,  1359. 

5.  On  outstanding  writs,   1361, 

1373. 

6.  When     execution     will     be 

stayed  by  matters  sub- 
sequent to  the  judg- 
ment, 1361. 

7.  Effect   of    death   of   parties, 

1362. 

on  execution,  1362. 

judgment  may  be  revived 
for  purpose  of  lien 
and  execution,  1362, 
1373- 

if  either  party  die  after 
final  judgment,  his 
personal  representa- 
tive must  become  a 
party  before  execution 
can  issue,  1363,  1364. 

8.  When  judgment  may  be  as- 

signed and  execution 
issue,  1364. 

9.  By  what  court  is  an  execu- 

tion granted,   1365. 

10.  Order    in   which    executions 

may  issue,  1367. 

11.  What    must   be    taken    first,  , 

second,  etc.,  1367,  1368. 

12.  Issue     of     contemporaneous 

writs     for    the     same 
debt,  1369,  1370. 
but  cannot  be  executed  at 
same  time,  1371. 

13.  At   what   time   the   hen   be- 

gins, 1370. 

14.  Need    of    levy    to    continue 

lien,  1370. 

15.  After  a  levy  of  fi.  fa.  on  real 

property  it  cannot  be 
abandoned  and  a  ca. 
sa.  taken  without  leave 
of  court,  1370,  1373. 


EXECUTION— CoMfi. 

16.  Issue  of  an  alias  or  pluries, 

1372-1374. 

17.  Two  successive  writs  cannot 

be  issued  returnable 
to  the  same  term,  1372. 

18.  Danger  of  abandoning  a  pro- 

ceeding for  another, 
especially  if  property 
is  in  grasp  of  sheriff, 
1372-1374. 

19.  What  may  be  taken  in  exe- 

cution, 1374,  1375. 

20.  Personal  chattels,  1374. 

21.  Stocks,  1375. 

coin  and  bank  notes,  1376. 
chattels  bailed,  1377-1379. 
goods   in   custody   of   law 

cannot  be  taken,  1379. 
what  they  are,  1379. 
goods  of  a  stranger,  1379- 

1381. 
sheriff  may  refuse  to  levy 

on  them,  1380. 

22.  Goods  that  have  been  fraud- 

ulently sold,  1381-1384. 
collusive  sales,  1384-1386. 
cases  of  actual  fraud,  1386- 

1388. 

24.  Effect    of    a    voluntary    as- 

signment, 1388. 

25.  Sale  after  notice  of  the  exe- 

cution,  1389. 

26.  Goods  purchased  but  not  de- 

livered, 1389,  1390. 

27.  Goods   that   are   intermixed, 

1390,  1391. 

28.  Goods  belonging  to  the  de- 

fendant's wife,  1392- 
1394- 

29.  Partnership      goods,      1394, 

1395- 

30.  Corporate     property,      1395, 

1396. 
franchise    of    a    railroad, 
1396. 

31.  Fixtures,  1396-1398. 

what  are,  1396,  1398. 

32.  What  is  included  in  a  mort- 

gage of  a  machine 
shop,  1398. 

33.  What  are  as  between  lessee 

and  judgment  credi- 
tors of  landlord,  1398- 
1400. 

34.  When  a  levy  may  be  made 

on  growing  crops, 
1400. 
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EXECUTION— Confrf. 

35.  Chattels   real,    1400. 

a  lease,  timber,  etc.,   1400. 

36.  Real  property,  1401,  1402. 

what  interest  in,  may  be 
taken,  1401,  1402. 

corporate  lands,  1402,  1403. 

land  not  subject  to  execu- 
tion, 1403. 

settlements  of  real  estate, 
1404. 

devises,  1405. 

37.  Fraudulent   conveyances, 

1406-1408. 

38.  Estates   of   married  v^omen, 

1408. 

39.  When  an  injunction  will  lie 

by  her  to  restrain  the 
taking  of  her  property, 
1409. 

40.  Gifts  from  husband  to  wife, 

1409,  1410. 

41.  After-acquired  land,  1410. 

42.  If  a  judgment  is  a  lien  only 

on  designated  land, 
other  property  may  be 
taken  in  execution, 
1411. 

43.  A  lien  with  a  restriction  may 

be  revived  without  it, 
141 1. 

44.  Effect  of   a   warrant  of  at- 

torney containing  a 
restriction  that  no  exe- 
cution be  levied,  1411. 

45.  Effect  of  entering  judgment 

in  violation  of  agree- 
ment, 141 1. 

46.  Lands   of   deceased   persons 

are  assets  for  payment 
of  debts,  1411. 

47.  If   the   lien   expire   between 

the  levy  and  sale  the 
purchaser  acquires  no 
title,  1411. 

48.  If  process  be  issued  too  late 

for  fully  executing  the 
execution,  a  sci.  fa. 
should  be  issued  to 
continue  the  lien,  1411. 

49.  Effect  of  selling  land  after 

judgment,  1411-1413. 

50.  The  levying  on  life  estates 

and  incomes,  1413. 
physical    property    outside 
the  state  limits  cannot 
be  attached  by  writ  of 
attachment  on  the  gar- 


EXECUTION— Coni'd. 

nishee  within  the  jur- 
isdiction, 1414. 

Exemption. 

51.  What    property    is     exempt 

from    execution,    1419, 

1420,  1421. 

52.  What  property  is  not  exempt, 

142 1. 

53.  What  persons,  1414,  1419. 

54.  When  plaintiff  in  action  of 

tort  is  entitled  to  his 
exemption,   141S,   1419. 

55.  Mortgagor,  1416. 

56.  Tenant,  1416. 

57.  Surety,  1416. 

58.  Debtors    in    other    relations, 

1417. 

59.  Non  resident  debtor,  1418. 

60.  Who  are  not  entitled  to  ex- 

emption,   1418,   1419. 

61.  Who  are,  1419. 

62.  Garnishee      in      attachment, 

1419. 

63.  Exempted    property    cannot 

be  taken  if  transform- 
ed, 1421. 

64.  Against      whom      exemptor 

must  make  claim,  1422. 

65.  Claim  of  exemption  need  not 

be  in  writing,  1423. 

66.  When  it  must  be  made,  1424, 

1425. 

67.  Within    a    reasonable    time, 

1425-1427. 
and  before  the  expense  of 
advertising  is  incurred, 
1427. 

68.  When  garnishee  is  not  bound 

to  make  any  claim  on 
behalf  of  debtor,  1427. 

69.  Appraisement     of     debtor's 

property,  1427-1429. 

70.  When       the       appraisement 

should  be  made,  1430. 

71.  Who  should  be  selected,  1431. 

72.  Mandamus    will    not    lie    to 

compel  a  constable  to 
make  an  appraisement, 

1431. 

73.  If  appraisement  is  not  prop- 

erly  made   it   may   be 
set  aside,  143 1,  1432. 

74.  Sheriff's  neglect  does  not  de- 

feat debtor's  right  of 
exemption,  1432. 

75.  If  exemption  be  of  real  es- 
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EXECUTION— Coni'd. 

tate  that  cannot  be 
easily  decided,  what 
shall  be  done,  1432. 

76.  If  officer  disregards  debtor's 
claim  of  exemption, 
he  becomes  a  trespass- 
er, 1432,  1433. 

^^.  Plaintiff's  debt  cannot  be  de- 
falked against  the 
damages  sustained  by 
the  debtor,  1433. 

78.  If  defendant  dies  after  levy 

and  before  sale  of 
property  and  exemp- 
tion is  claimed  b  y 
widow,  sheriff  is  liable 
if  he  sells  it,  1433. 

79.  Officer's  diregard  of  exemp- 

tion will  not  vitiate  ti- 
tle of  purchaser,  1433. 

80.  When  rule  to  set  exemption 

aside  is  res  adjudicata, 
1433- 

81.  Exemptor  may  withdraw  ex- 

emption, 1433. 

82.  How  court  will  settle  ques- 

tion of  disputed  own- 
ership , of  property 
claimed  to  be  exempt, 
1434- 

83.  How  disallowance  of  an  ex- 

emption is  reviewed, 
1434. 

84.  Cannot  be  reviewed  on  cer- 

tiorari, 1434. 

85.  Exemption   may   be  waived, 

1434-1437. 

86.  Effect  of  waiver,   1437-1441. 

who  is  benefited,  1437-1441. 

87.  A    judgment    containing    a 

waiver  of  exemption 
may  be  set  off  against 
a  judgment  not  con- 
taining a  waiver.  1439. 

88.  Judgment-debtor     who     has 

waived  his  exemption 
cannot  buy  a  judgment 
for  this  purpose,  1439. 

89.  Widow's  exemption,  1441. 

when  she  is  entitled  to 
claim,  1442. 

her  waiver  of  claim,  1444. 
appraisement,  144s, 
1446.  _ 

confirmation  of  the  ap- 
praisement vests  estate 
in  her,  1447. 


EXECUTIO  N— Co«*'rf. 

Stay  of  Execution. 

go.  When  and  how  execution 
may  be  stayed,  1447, 
i486. 

91.  By     agreement     of     parties, 

1447-1450. 

92.  When  the  court  will  not  in- 

terpose, 1448-1449. 

93.  When  the  effect  of  the  agree- 

ment is  to  postpone 
the  lien  of  the  writ  on 
the  property  to  the 
writs  of  other  judg- 
ment creditors,  1448. 

94.  When   defendant   is   entitled 

to  stay  by  statute,  1450. 

95.  Statute   applies    to   corpora- 

tions, 1455- 

96.  When  injunction  may  be  em- 

ployed,  1453. 
judge    may    make    staying 
order  in  vacation,  1454. 

98.  Appeal    from    judgment    of 

justice  of  the  peace  is 
a  supersedeas  of  an 
execution,  1455. 

99.  Appeal  supersedes  an  execu- 

tion though  a  levy  has 
been  made,  1455. 

100.  Liability  of  sheriff  who  sells  ' 
under  a  junior  execu- 
tion and  distributes  the 
money  among  junior 
.  execution  creditors, 
1455- 

loi.  Effect  of  appeal  from  refusal 
to  stay  or  set  aside  an 
texecution,   1455. 

102.  Freeholder  is  not  entitled  to 

a  stay  on  that  ground, 
1455- 

103.  When    defendant   has    given 

special  bail  he  is  en- 
titled to  stay,  1457, 
1548-1461. 

104.  Computation  of  stay  period, 

1458-1461. 

105.  When  bail  for  stay  must  be 

entered,   1458. 

106.  What     affidavit     must     set 

forth,  1458. 

107.  When  entry  of  bail  for  stay 

is  a  waiver  of  the 
right  of  appeal,  1459. 

108.  Lien  is  not  affected  by  stay, 

I4S9. 
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109.  Written  promise  to  act  as 
bail  in  stay  requires  a 
consideration,  1459. 

no.  Surety  for  stay  must  make 
affidavit,  1460. 

111.  Who  is  not  entitled  to  stay 

on  giving  bail,  1461. 

112.  Who  may  enter  bail,  1461. 

113.  Nature  and  affect  of  recog- 

nizance, 1462. 

Issue  and  return  of  execution. 

114.  Time    when    execution    may 

issue,  146s,  1467,  1468. 

115.  Different   times   in   different 

cases,  1466. 

116.  When  it  may  issue  without  a 

scire  facias,  1466. 

117.  On  a  judgment  on  a  general 

verdict  execution  may 
at  once  issue,  1466. 
subject   to   be   superseded 
by  appeal,  1466. 

118.  When   justice   of    the   peace 

may  issue  an  execu- 
tion, 1467. 

119.  Execution     prematurely     is- 

sued may  be  abandon- 
ed and  an  alias  writ  is- 
sued, 1467. 

120.  Issuing  of  an   alias  without 

disposing  of  a  levy  re- 
turned on  the  original 
is  an  irregularity,  1467. 

121.  When   execution  is  not  im- 

providently  ent  e  r  e  d' 
though  prothonotary 
failed  to  sign  assess- 
ment of  damages,  1467. 

122.  Time  within  which  execution 

may  issue  on  judgment 

notes,  1468. 
on  judgment  bonds,    1469. 
on    judgments    five    years 

old,  1470-1472. 
on    judgments   of   justices 

of  the  peace,  1472. 

123.  By  whom  an  execution  may 

be  sued  out,  1473,  1474- 

124.  Against  whom  it  may  be  is- 

sued, 1474,  1475. 
issue  of  execution  against 

surety,  I47S- 
executors,  1476. 
survivors,  1476I 
issue  by  equitable  plaintiff 

on  a  judgment  against 

a  legal  plaintiff,  1477- 


EXECUTION— Coni'rf. 

a  judgment  against  a  de- 
fendant in  hisTifetime 
continues  a  lien  on  his 
real  estate  against  his 
heirs  and  devisees,  1477. 

125.  When  the  writ  is  returnable, 

1477. 

126.  What  indorsement  the  con- 

stable should  make, 
1478. 

127.  When  and  how  the  writ  may 

be  amended,  1478,  1479. 

128.  What  indorsement  the  pro- 

thonotary should  make, 
1479.  1480. 

129.  Indorsement  must  be  taken 

to  be  correct,  1480.       • 

130.  Amount  that  may  be  levied, 

1480-1482. 

131.  Power  of  the  court  to  con- 

trol execution,  1482- 
1486. 

132.  Execution   improvidently  is- 

sued will  be  set  aside 
on  the  plaintiff's  ap- 
plication, 1487. 

133.  What  will  be  done  when  part 

of  the  execution  has 
been  paid  and  an  alias 
execution  has  been  is- 
sued for  the  full 
amount,   1488. 

134.  On  stay  of  execution  the  lien 

should  be  preserved, 
1489. 

135.  Rule    to    show    cause    why 

judgment  should  not 
be  opened  does  not 
stay  proceedings,  1489. 

136.  Liability   of   sheriff   for   ne- 

glect to  sell  goods 
levied  on,  1489. 

136.  •Authority  of  judge  in  stay- 

ing proceedings,    14^. 

may  be  enforced  by  at- 
tachment, 1489. 

disobedience  of  it  is  con- 
tempt of  court,  1489. 

mode  of  proceeding,  1489. 

137.  Who   can   intervene  to   stop 

execution,  1490. 
and  in   what   cases,    1490, 
1491. 

138.  An  execution  issued  before 

the  stay  of  execution 
has  expired  is  irregu- 
lar, 1492. 
and  will  be  set  aside,  1492. 
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139.  Other    cases   in   which    stay 

will  be  granted,   1492. 

140.  Decision  on  stay  cannot  be 

attacked  collaterally, 
1492.  _ 

141.  The    lien    that    is    acquired, 

1493- 

142.  How    delivery    of    writ    to 

sheriff   may  be  made, 

1493-1495-    ,     .„, 
is  not  lost  by  sheriff  s  ne- 
glect, 1494. 

143.  Effect  of  sale  of  goods  to  an 

innocent  party  after 
delivery  of  the  writ  to 
the  sheriff,  I49S- 

144.  What  goods  are  not  bound, 

149s. 
14s.  Sheriff's  return,  1496,  1497. 

how  far  it  is  within  his 
control,  1497. 

is  not  required  to  make 
special  return  of  sale 
under  act  of  1846,  1497. 

time  for  return  may  be  en- 
larged, 1497,  1498. 

amendment  of  return,  1498, 

1499- 

effect  of  return,  1499. 

conclusiveness  of  return, 
iSoo,  1513. 

cannot  be  traversed,   1501. 

cannot  be  attacked  collat- 
erally, 1502. 

when  creditor  who  attacks 
return  must  pay  costs, 
1503. 

146.  When  the  process  is  void,  the 

party  acting  thereun- 
der is  liable  from  the 
beginning,  1503-1506. 

147.  If  the  process  is  voidable,  to 

what  extent  the  party 
issuing  it  is  liable, 
1503-1506. 

148.  When  execution  is  lost  court 

may  grant  permission 
to  issue  new  fi.  fa., 
1506,  1507. 

149.  Effect    of    revival    of   judg- 

ment under  which  sale 
took  place,  1517. 

Powers  and  Duties  of  Officer. 

150.  Should  not  be  entrusted  with 

process  when  he  is  a 
party,  1508,  1509. 
152.  Cannot    serve    process   after 


EXECUTION— Co»f(/. 

execution  of  term, 
1509,  1510. 

153.  When  plaintiff  may  have  a 

distringas  issued,  1 5 10, 
1511,  1327. 

154.  Authority  of  sheriff  is  limit- 

ed to  his  county,  1511- 
1513- 

155.  When  he  can  go  beyond  it, 

1512. 

156.  What  he  may  do  in  execut- 

ing a  writ  of  replevin, 
1512. 

157.  Also   in   executing   a   fi.    fa. 

against  the  goods  of 
an  intestate,  1513. 

158.  Cannot  seize  goods  in  posses- 

sion of  receiver,  1513. 

159.  Sheriff  is  liable  for  neglect 

and  misconduct  in  exe- 
cuting the  writ,  1513- 
15,  1516-1517- 

160.  A  wrongful  levy  is  a  tres- 

pass, 1514. 

161.  Effect  of  constable's  seizure 

of  goods  on  which 
sheriff  has  levied,  1514. 

162.  Bond  required  of  s  h  e  r  i  ff, 

ISIS. 

163.  Bond  given  by  coroner,  1515. 

nature  and  scope  of  bond, 

15 16. 

164.  Liability  of  sheriff  if  he  re- 

fuses to  levy  on  de- 
fendant's  goods,   1516. 

165.  When     damages     are     only 

nominal,  1516. 

166.  When  constable  is  not  liable 

for  refusing  to  execute 
writ,  1517. 

168.  Action    by    married    woman 

against  sheriff  for  sell- 
ing her  goods,  1517. 

169.  Sheriff  is  liable  if  he  takes 

goods  of  third  person, 

1517,  1527-1529. 

170.  When  he  is  liable  if  he  re- 

fuses to  levy,  1517. 

171.  When   he   may    demand   in- 

demnity, 1517-1521. 

172.  When  sheriff  is  liable  if  he 

abandons  levy,  1521- 
1523. 

173.  If  sheriff  levies  and  refuses 

to  sell  the  goods  plain- 
tiff is  entitled  to  re- 
cover the  amount,  1523. 
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174-  Liability   of   sheriff   to   pur- 

chaser for  failure  to 
deliver  them,  1523. 

175-  Sheriff  is  liable  for  not  re- 

turning the  writ,  1523. 

176.  Liability    for    false    return, 

1524. 
and  for  not  returning  the 
money  collected,   1524, 
1525. 

177.  Liability    of    sheriff    if    he 

pays  to  wrong  parties, 

o    ^         ^525.  . 

178.  Can   free  himself  from  this 

liability  by  paying 
money  into  court,  1525. 

179.  Parties  rightfully  entitled  to 

fund  may  follow  it, 
1525. 

180.  Liability    of    sheriff    to    de- 

fendant for  abuse  of 
authority  in  executing 
the  writ,  1526. 

181.  Defenses  sheriff  may  make, 

1525,  1530. 

182.  Liability  of  the  plaintiff  for 

directing  or  assenting 
either  himself  o  r 
through  his  attorney  to 
wrongful  levy,  iS30- 
IS32. 

183.  He  is  also  on  process  void 

for  want  of  jurisdic- 
tion of  court,  1531, 
1532. 

184.  Officers'  compensation,  1532- 

IS34- 

185.  For    what    expenses    officer 

cannot  charge,  1534. 

186.  Liability  of  officer  for  illegal 

fees,  1535- 

Execution  against  Gaods  and  Chat- 
tels. 

187.  Nature  of  writ  of  fieri  facias, 

^536-  .       ,     .     , 

188.  How    the    writ   is    obtained, 

1536. 
l8g.  Defendant   may   pay   to   the 
sheriff,  1537- 

190.  Effect  of  payment,  IS37- 

191.  Liability  of  sheriff  for  money 

paid,  1537. 

192.  If   the   defendant   does   not, 

sheriff  must  levy,  1538. 

193.  How  levy  is  made,  1538,  1539, 

1540. 


EXECUTION— CoMi'd. 

194.  Delivery     of     execution     to 

sheriff   does   not   con- 
I        stitute  a  levy,  1538. 

195.  Constable  must  proceed  with 

his  execution  until  it  is 
stayed   or    superseded, 

1539,  1540. 

196.  When  purchaser  gets  a  good 

title,  1539. 

197.  Return  that  must  be  made, 

1539. 

198.  How  property  must  be  desig- 

nated, 1540. 

198.  Levy  as  between   successive 

execution  credi  tors, 
1540. 

199.  Time  for  making  levy,  1541, 

1543. 

200.  Mode  of  making  levy,   1542, 

1543. 

201.  Sheriff  must  have  control  of 

the  property,  1543- 
I545V 

202.  Effect  of  levy,  1545,  1546. 

203.  Effect  of  levy  on  the  debtor, 

1546-1548. 

204.  When  he  is  discharged,  1546, 

1547. 

205.  He  is  not  when  the  goods  are 

left  in  his  possession, 
1547,  1549- 
or  they  are  insufficient  in 
value,  1547. 

206.  Effect  of  intervention  in  an 

execution  by  assignee 
for  benefit  of  credi- 
tors, 1548. 

207.  Effect   of   levy   as   to   other 

creditors  of  debtors, 
1549. 

208.  When  a  levy  stayed  by  order 

of  plaintiff  does  not 
amount  to  a  satisfac- 
tion nor  postpone  the 
plaintiff  to  junior  judg- 
ments, 1549,  1560. 

209.  Issue  of  second  writ,  which 

is  withdrawn,  is  not  an 
abandonment  of  levy, 
1549- 

21*0.  Officer  must  retain  custody 
of  goods  until  their 
sale,  1550,  1551-1553. 

211.  May  take  security  and  leave 

them    in     defendant's 

possession,   1550,   1551. 

when  the  officer  by  leaving 

them     in     defendant's 
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possession  without 
making  an  inventory 
and  they  are  distrained 
for  rent,  lien  of  fi.  fa. 
is  gone,  1551. 

212.  Officer   cannot   reseize  them 

in  the  possession  of 
the  purchaser,  1551. 

213.  When  levy  is  lost  by  leaving 

the  goods  in  defend- 
ant's possession,   1552, 

ISS3. 

214.  Or    plaintiff    may    lose    his 

priority,  1553. 

215.  Effect  of  giving  instructions 

to  officer  by  execution 
creditor,   I5S4-ISS7- 

216.  Does    not   lose    his    lien    by 

officer's  delay  in  sell- 
ing, I5S4.  1625. 

217.  But  he  may  lose  his  priority, 

ISS4. 

218.  Effect  of  giving  instructions 

on  Sunday,  1554,  1625. 

219.  Effect  of  giving  instructions 

that  are  a  fraud,  1557- 
IS59,  1625. 
when  lien  is  thereby  lost, 
1559-1561. 

220.  If    a    subsequent    execution 

creditor  seeks  to  post- 
pone a  prior  execution 
on  the  ground  o  f 
fraud,  burden  of  proof 
is  on  him,  ISSS-IS57- 

221.  Effect    of    removing    goods 

from  officer's  custody 
without  his  consent, 
1561. 

222.  When  the  sheriff  may  inter- 

plead,   1561-1563. 

223.  Discretion  the  court  may  ex- 

ercise in  allowing  it, 
1563,  1564. 

224.  When    it    will    be    granted, 

1564. 
when  refused,  1561. 

225.  Claimant    must    give    bond, 

1567. 

226.  To   whom  bond  may  inure, 

1568. 

227.  Only  one  bond  is   required, 

1568. 

228.  When  claimant  may  file  his 

own  bond,   1568,   1569. 

229.  Effect    on    claimant    of    not 

giving  bond,  1569-1571. 
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230.  Will  not  be  allowed  an  issue, 

1570. 

231.  Time  for  filing  bond,   1569- 

1571. 

232.  How  value  of  goods  is  de- 

termined, 1573. 

233.  Cost  of   appraisement,   1573. 

234.  Sheriff's   retention   and   sale 

of  goods,  1574. 

235.  Proceedings    on    the    issue, 

1574,  IS7S. 

236.  Parties  to  the  cause,  1574. 

237.  In  what  county  proceedings 

shall  be  had,  1575. 

238.  Application  must  be  prompt- 

ly made,  1575,  1578. 

239.  Affidavit   of   claim   must   be 

filed,  1575. 

240.  Awarding  of  issue,  IS75. 

241.  Statement  must  be  filed  with- 

in proper  time,  1575. 

242.  Or  non  pros  may  be  entered, 

IS7S. 

243.  When     defective     statement 

should  be  disposed  of 
by  demurrer,  1575. 

244.  What  claimant  must   prove, 

1575. 

245.  Nature   of   the   issue   to   be 

tried,  1576. 

246.  Verdict  and  interest  thereon, 

1576. 

247.  How    costs    must    be    paid, 

IS77. 

248.  On  return  of  rule  if  parties 

maintain  their  respec- 
tive claims,  rule  is 
made  absolute,  1577. 

249.  What  will  be  done  if  plain- 

tiff does  not  appear  or 
abandon  his  claims, 
IS77,  1578. 

250.  An    order    discharging    rule 

cannot  be  entered  be- 
fore return  day,  1577. 

251.  Effect    of    intervening    with 

respect  to  the  goods, 
1579. 

252.  Proper    practice    when    rule 

for  interpleader  is  dis- 
charged, 1579. 

253.  Appeals,  1579. 

Sheriff's  Sale  of  Personalty. 

254.  Mode    of    sale    by    sheriff, 

1581,  1582. 
254.  Sale  must  be  public,  1582. 
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255.  Goods  must  be  sold  by  par- 

cels, 1583,  1584. 
may   be   sold   by   piece   or 
lump,  1584. 

256.  Who    may    purchase,     1585, 

1586. 

257.  Stockholders   of   a   company 

may  bid,  1586. 

258.  Delivery,  1586. 

259.  Effect  of  leaving  property  in 

defendant's  possession 
after  its  sale,  1587. 

260.  Effect  of  taking  notes  in  pay- 

ment, 1588. 

261.  Debtor's  liability  for  the  debt 

ceases  on  return  day 
of  writ  for  amount  of 
sale,  1588. 

261.  Title  acquired  by  purchaser, 

1S89. 

262.  Plaintiff,    if    purchasing,    is 

bound  to  the  sheriff 
for  payment  though 
his  judgment  is  set 
aside,  1588. 

263.  Priority  of  individual  credi- 

tors over  partnership 
creditors  in  partner- 
ship property,  1590. 

264.  Sale  of  partnership  property 

on      execution,      1590, 

1591- 

265.  Sale  of  bank  stock,  IS91. 

and  of  national  bank  stock, 

IS9I- 

266.  When  affidavit  and  recogni- 

zance must  be  filed  be- 
fore stock  can  be  tak- 
en, 1592. 

267.  Sale  of   pawnbroker's  prop- 

erty, 1592. 

268.  Sale    of    property    acquired 

through  false  state- 
ments, 1592. 

269.  Liability     of     purchaser     if 

knowing  sale  is  illegal, 

IS93. 

270.  When  sale  can  be  set  aside, 

IS93- 

271.  When  the  effect  of  sale  is  to 

transfer  lien  of  at- 
tachment from  the 
property  to  the  fund, 
1588. 

272.  Effect  of  sale  on  legal  holi- 

day, 1594- 

273.  Effect  of  defective  descrip- 

tion, IS94,  ISPS- 


EXECUTION— Co«<'d. 
274.  Inadequacy  of  price,  1595. 
sale,  if  fraudulent,  will 
be  set  aside,  1596. 

276.  Other  causes  for  setting  sale 

aside,  lack  of  publica- 
tion, bidders,  failure  to 
appraise  debtors  ex- 
emption, etc.,  1596, 
IS97. 

277.  Reasons  for  setting  sale  aside 

must  be  substantial, 
IS97. 

278.  Mode    of    procedure    to    set 

sale  aside,  1598. 

279.  Discretionary  power   of   the 

court,  1598. . 
costs    of    the    proceeding, 

1599- 

280.  Return  of  the  writ,  1599-1602. 

281.  Payment    into    court,    1602, 

1603,  1525. 

282.  Proceeds    of    sale    of    real 

estate  must  be  paid 
into  court,  1624. 

283.  Sheriff    may    distribute    the 

proceeds,     1603,     1604, 
1525. 
at  his  own  risk,  1604,  1625. 

284.  Authority   of    court   to    dis- 

tribute, 1605,  1606, 1525. 

285.  For  what  reasons  may  funds 

be  ruled  into  court, 
1606-1609. 

286.  When   court  will   award  an 

issue,  1608. 

287.  Who  have  a  right  to  an  is- 

sue, 1609. 

288.  Rule  to  open  judgment  at  in- 

stance of  subsequent 
creditor  will  be  dis- 
charged, 1609. 

289.  Proper    practice    to    secure 

rightful  distribution, 
1609. 

290.  At   what   stage   of   the  pro- 

ceedings should  court 
order  the  money  into 
court,  1609. 

291.  Sheriff  is   entitled  to  notice 

of  the  order,  1609. 

292.  What    a    purchaser    of    the 

property  may  do,  1610. 

293.  Non  judgment  creditors  can- 

not restrain  distribu- 
tion by  injunction, 
1610. 

294.  How  the  court  will  distribute 

the  fund,  1610. 
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wages  of  labor,  161 1. 
who    is    a    wage    laborer, 

1612. 
time   within   which   wages 

must  be  earned,   1614. 
kind    of    notice    preferred 

claimant     must     give, 

1615. 

295.  Property    exempt    from    at- 

tachment and  sale, 
1616,  1617. 

296.  Landlord's     preference     for 

rent,  1618-1623. 

is  not  limited  in  his  claim 
to  rent  of  current  year, 
1620. 

his  preference  does  not 
exceed  one  year's  rent, 
1621. 

if  he  has  distrained  for 
part  of  his  rent,  he  is 
not  stopped  from 
claiming  the  residue 
from  proceeds  of  sher- 
iff's sale,  1622. 

to  retain  his  preference  he 
must  give  notice  of  his 
claims,  1622. 

297.  Priority  between  execution 

creditors,    1623-1625. 

298.  When  proceeds  are  improp- 

erly distributed,  sheriff 
is  liable,  1625. 

299.  Burden  is  on  the  plaintiff  to 

show  his  lien  and  right 
to  participate  in  the 
proceeds,  1625. 

300.  Description   of    property   on 

which  sheriff  levied,  if 
lost,  may  be  proved  by 
parol,  1625. 

301.  Sale  of  partnership  property, 

1626-1631. 

302.  Effect  of  sale  of  entire  in- 

terest, 1626. 

303.  Effect  of  putting  executions 

against  separate  mem- 
bers and  against  the 
firm  into  s  h  e  r  i  ff's 
hands  at  same  time, 
1626. 

304.  Surplus,  1631. 

305.  When  an  alias  fi.  fa.  may  is- 

sue, 1631. 

306.  Effect  of  issuing  it,  1632. 

307.  When  plaintiff  may  sue  out  a 

venditioni  exponas, 
1633,  1634. 


EXECUTION— Con/'rf.     " 
Attachment-Execution     against 
choses  in  action. 

308.  What  is  an  attachment  exe- 

cution, 1634,  163s. 

309.  It  is  a  process  to  enforce  a 

judgment,  1635. 

310.  When  it  lies,  1637. 

311.  What  may  be  attached,  1639- 

1641. 
checks  and  deposits,   1641, 

1660. 
unpaid  assessments,  1641. 
what   cannot   be   attached, 

1642. 
debts,  1643. 
debts      due     corporations, 

164s,  1660. 
partnership     debts,      1646, 

1661. 
rent,  1645,  1665. 
interest  of  debtor  after  his 

assignment,  1647. 
legacies     and     distributive 

shares,  1647-1651,  1660. 
wages  and  salaries,  1651. 
wages      of      non-resident 

debtor,  1652. 
pension  money,  1653. 

312.  Who   should   be   made   gar- 

nishee, 1653,  1654. 
assignee,  1653,   1654. 
attorney,  1653. 
corporation,  1654. 
bailee,  1654. 
trustee,  1654. 

313.  When   assignee   is   the   gar- 

nishee judgment  will 
not  be  entered  against 
him  in  what  cases, 
1655-1657. 

314.  What  is  bound  by  the  attach- 

ment, 1655-1657,  1659- 
1661,  1662,  1663. 

315.  When    funds    may    be    paid 

into  court,  1657. 

316.  Liability  in  cases  of  exempt- 

ed property,  1657-1659. 

317.  Effect  of  attachment,  1659. 

318.  Creates  an  equitable  assign- 

ment, 1661. 

319.  Operates    from    service    of 

writ,  1662. 
32a.  Lien  that  is  created,  1662. 

321.  Subsequent  fund,  1663. 

322.  Priority  between  an  attach- 

ment   and    assignment 


IndBx. 


4183 


Vol.  I,  pp.  1-942;   Vol.  II,  pp.  943-1967;   Vol.  Ill,  pp.  1969-2972;   Vol.  IV,  pp.  2974-3619 


EXECUTION— Cont'd. 

for  benefit  of  credi- 
tors, 1663. 

323.  Attachment     suspends     run- 

ning of  interest,   1664. 

324.  Garnishee    must    retain    the 

property,  1664. 

325.  Judgment  in   favor   of   gar- 

nishee is  no  bar  to 
subsequent  action  by- 
defendant  against  him, 
1665. 

326.  Attachment  execution  prose- 

cuted to  judgment 
against  garnishee  is 
not  satisfaction  of  the 
debt,  1665. 

327.  Attaching    creditor    acquires 

no  claim  against  gar- 
nishee superior  t  o 
debtor's,  1665. 

328.  What    garnishee    must     do, 

1666-1668. 

329.  Effect     of     non-appearance, 

1667,  1677. 

330.  When     judgment     may     be 

opened,  1667,  1668. 

331.  Effect   of   attachment   as   to 

strangers,  1668. 

332.  Garnishee's  duty  to  give  no- 

tice of  attachment, 
1668. 

333.  Nature  of  the  writ,  1669. 

334.  How  served,  1669-1672. 

service      on      corporation, 
1670. 

335.  What     return     must     show, 

1671. 

336.  Names  of  garnishees  may  be 

added  after  service  of 
the  writ,  1671. 

337.  Service  on  executor  and  ad- 

ministrator, 1672. 

338.  When  an  affidavit  and  recog- 

nizance are  needful  to 
confer  jurisdic  t  i  o  n, 
1672. 

339.  Return  of  writ,  1672. 

340.  Amendment  of  it,  1673. 

341.  When    motion    to    quash    it 

may    be    made,    1673- 

342.  Writ  will  not  be  set  aside  or 

quashed  for  irregu- 
larities, 1674. 

343.  Defendant  in  attachment  may 

take  advantage  of  de- 


EXECUTION— Coni'rf. 

fective  service  of  writ 
on  garnishee,  1675. 

344.  Creditors  of  defendant  can- 

not take  advantage  of^ 
irregularities    in    writ, 

1675. 

345.  When  attachment  will  be  dis- 

solved, 1675. 
346  When    a    second    attachment 
execution  is  an  aban- 
donment  of   the   first, 

1677. 

347.  When  question   of   jurisdic- 

tion is  unsolved,  mo- 
tion to  quash  is  proper, 
1677. 

348.  Execution  attachment  cannot 

be  referred  to  arbitra- 
tion, 1677. 

349.  Garnishee  must  appear  or  de- 

fault may  be  entered 
against  him,  1677,  1678. 

350.  Exhibition  of  interrogatories, 

1678,  1679. 
motion  to  quash  for  defec- 
tive service  should  be 
made  before  or  con- 
currently with  filing 
them,  1675. 

351.  Garnishee  is  entitled  to  rea- 

sonable notice  to  an- 
swer them,  1679. 

352.  Answers,  1681. 

353.  If  interrogatories  are  not  an- 

swered an  attachment 
for  contempt  may  be 
issued,  1683. 

354.  Pleadings  by  garnishee,  1684- 

1686. 

355.  General  issue  is  nulla  bona, 

1684,  1687. 

356.  When  he  may  be  ordered  to 

file  more  specific  an- 
swers, 1685, 

357.  PlaintiflF  may  file  exceptions 

to  them,  demur  or  go 
to  issue,  1685. 

358.  What  defenses  garnishee  can 

make,  1687. 

359.  His   rights  of   set-off,   1686, 

1687. 

360.  When  garnishee  should  with- 

hold payment,  1687. 

361.  Who  may  be  joined  or  sev- 

ered in  pleading,  1687. 

362.  Granting  of  separate  trial  to 

one    of    several    gar- 


4184  Index. 

Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-1967;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


EXECUTION— CoMi'rf. 

nishees    is    matter    of 
discretion,  1688. 

363.  Burden    of    proof    at    trial, 

1688. 

364.  Evidence,  1688. 

365.  Verdict,  1689. 

366.  Judgment,  1690-1692. 

is  for  value  of  the  goods, 
1690. 

if  garnishee  makes  de- 
fault, what  is  the  prop- 
er judgment,  1690. 

how  form  of  judgment 
s  hould  be  varied,  1690. 

if  defendant  dies  pending 
attachment  personal 
representative  need  not 
be  brought  in  before 
entering  judgment 
against  garnishee,  1690. 

judgment  should"  not  be 
rendered  on  answer 
unless  containing  dis- 
tinct admission  o  f 
funds,  1690,  1691. 

if  debt  is  not  presently  de- 
mandable  judgment 
should  conform  to 
terms  of  payment, 
1691. 

when  judgment  of  non 
pros  can  and  cannot  be 
entered,  1691,  1692. 

when  judgment  against 
garnishee  is  bar  to  fur- 
ther action,  1692. 

367.  Costs   in   attachment   execu- 

tion, 1692,  1693. 
counsel     fees,      1693-169S, 
1263. 

368.  May  be  taken   in   execution 

and  sold,  1695. 

stock  held  in  the  defend- 
ant's name,  1696. 

when  not  held  in  the,  de- 
fendant's  name,    1697. 

stock  cannot  be  attached  in 
actions  begun  outside 
the  state,  1698. 

nor  can  stock  belonging  to 
a  resident  be  attached 
in  another  state,  1698. 

stock  of  building  associa- 
tion is  subject  to  an 
attachment  execution, 
1698. 

attachment  will  not  lie  for 


EXECUTION— CoMfrf. 

unpaid  stock  of  a  cor- 
poration, 1698. 

Execution   against   real    estate. 

369.  When    real    estate    may    be 

taken  on  execution, 
1701. 

370.  Nature    and    form    of    writ, 

1702. 

371.  The   levy,   how   it  is   made, 

1703. 

372.  Plaintiff  should  give  sheriff 

a  description,  1704. 

373.  Consequences    of    making   a 

mistake,  1705. 

374.  Levy  need  not  be  on  all,  1702. 

375.  How     defective     description 

may  be  remedied,  1707. 

376.  Lien  that  is  created,  1708. 

377.  How  inquest  is  summoned  to 

ascertain  whether  the 
rents  and  profits  with- 
in seven  years  will  sat- 
isfy the  judgment  on 
which  execution  was 
issued,  1709,  1720. 

inquisition  must  be  held  by 
sheriff  himself,  1709. 

when  inquisition  will  be 
set  aside,  1710. 

when  it  is  not  required, 
1710. 

when  it  is  waived,  1711. 

form  of  waiver,  1712. 

how  waiver  may  be  shown, 
.1713. 

notice  that  must  be  given 
of  holding  inquisition, 

1714- 

what  the  jury  do,  1715. 

remedy  if  they  do  not  act 
properly,  1716. 

return  of  inquisition,  1716. 

return  is  not  final,  1717. 

if  return  is  that  rents  and 
profits  will  pay  debt 
in  seven  years,  plain- 
tiff cannot  discontinue 
fi.  fa.  and  take  out  new 
one  without  leave  of 
court,  171 7. 

what  is  included  in  return, 
1718. 

378.  Approval    of    condemnation, 

1719- 

379.  Issue  of  liberari  facias,  1720. 

380.  Nature  of  it,  1720. 
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381.  Return  sheriff  must  make  of 

it,  1720. 

382.  An  erroneous  extent  will  set 

aside,  1721,  1724. 

383.  If  property  be  extended,  how 

the  rents  are  to  be  ap- 
plied, 1721. 

384.  One  judgment  creditor  hav- 

ing a  Hen,  who  is 
proceeding  to  execute 
it,  cannot  be  intercept- 
ed by  another,  1723. 

385.  Different  writs  must  be  exe- 

cuted according  t  o 
priority  of  judgments, 
1723. 

386.  Effect  of  demise  to  defend- 

ant to  retain  posses- 
sion, 1724. 

387.  Notice  by  plaintiff  to  the  de- 

fendant to  retain  the 
land,  1725. 

388.  Effect  of   retention   of   land 

by  defendant,  1726. 

389.  Failure    to    pay    in    install- 

ments, 1728. 

390.  When  land  can  be  sold,  1729- 

1731. 

391.  Issue  of  venditioni  exponas, 

1730. 

392.  When  it  may  or  may  not  be 

issued,  1731. 

393.  Return  of  nulla  bona  to  afi. 

fa.  is  not  a  prerequis- 
ite, 1730. 

394.  Court    may    restrain    sheriff 

from  selling  fixtures 
without  levying  on  the 
freehold,  1731. 

395.  Form  of  writ,  1731. 

396.  What   officer   may   serve   it, 

1733. 

397.  Time  of  sale,  1734. 

398.  Notice  of  sale,  I73S- 

399.  Advertising  sale  of  property, 

1736-1738. 

400.  Description     required,     1737. 

1739- 

401.  Mode  of  sale,  1740. 

402.  Sheriff  must  regard  his  rule 

in  regard  to  order  of 
selling,  1741. 

403.  Lumping  sales,  1741,  1742. 

404.  When   property   may  be   di- 

vided, 1743- 

405.  Conditions  of  sale,  I743-I74S- 

406.  Mortgages,  1744,  1745- 


EXECUTION— Cont'd. 

407.  Notice      of      encumbrances, 

1746,  1747- 

408.  Who  may  purchase,  1748. 

409.  Lien  creditors  may  purchase, 

1749-1753,  1784. 

410.  Disposition    of    balance    of 

fund  raised  by  sale  ot 
decedent's  estate,  1752. 

411.  If  lien  creditor  has  two  funds 

what  he  must  do,  1753. 

412.  Attorney    as     purchaser    of 

land  for  lien  creditor, 

1753,  I7S4. 

412.  Trustee   as    purchaser,    1754. 

413.  Return  sheriff  makes  of  sale, 

1750,   1751,   1768,   1785. 

414.  At  what  time  it  must  be  filed, 

1 750. 

415.  When  special  return  is  made 

that  purchaser  is  lien 
creditor,  persons  in- 
terested may  have  an 
auditor  appointed  or 
an  issue  awarded,  1751. 

416.  Cost    of    audit,    1751,    I7S2, 

1785. 

417.  What  may  be  done  if  audi- 

tor's report  is  lost  after 
confirmation,  1753. 

418.  How  purchaser's  knowledge 

of  facts  unknown  to 
others  attending  sale 
affects  it,  I7S5- 

419.  How  and  when  sale  may  be 

set  aside,  I7S6. 

420.  What     applicant     must     do, 

1756.         . 

421.  Time  for  applying,  1756. 

421.  Grounds     for     setting     sale 

aside,  I7S8. 

422.  Inadequacy    of    price,    1758, 

1759- 

423.  Misdescription,  1760. 

424.  Mistake  and  surprise,  1761. 

425.  Misconduct,  1761. 

426.  Irregularity,  1762,  1763. 

427.  Defect  in  the  title,  1763. 

428.  Illness,  1763. 

429.  Fraud,  1763. 

430.  What  security  applicant  must 

give,  1759. 

431.  Liability  of  defaulting  pur- 

chaser, 1764-1767. 

432.  Action   must   be  brought   in 

sheriff's  name,  1765. 

433.  Sheriff    must    act    promptly, 

1767. 

434.  Nonpayment  of  highest  bid 
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necessitates  a  resale, 
1767. 

435.  Omission  to  return  the  writ 

does  not  invalidate  the 
sale,  1768. 

436.  Amendment  of  return,  1768, 

1769. 

437.  If  attorney  should  swear  to 

exceptions  to  sheriff's 
sale  he  must  explain 
why  the  party  did  not 
do  so,  1769. 

Sheriff's  Deed. 

438.  What     passes     by     sheriff's 

deed,  1769. 

439.  Recitals  in  the  deed,  1771. 

440.  Possession  of  deed  is  prima 

facie  evidence  of  de- 
livery, 1772. 

441.  Acknowledgment,  1772,  1773, 

1774.  1775- 

442.  Before   whom  this  must  be 

done,  177s. 

443.  By  whom  it  is  made,  ex-sher- 

iff, I77S. 
444  Acknowledgment  by  sheriff's 
possessor,  1776. 

445.  Time     of     acknowledgment, 

1777. 

446.  Former  method  of  acknowl- 

edgment, 1777. 
how  proved,  1777. 

447.  Effect     of     acknowledgment 

without  delivery,  1778. 

448.  Recording     of     deed,     1773, 

1774- 

449.  If  deed  is  lost  what  may  be 

done,  1772. 

450.  What  defects  of  the  process 

or  its  execution  are 
cured  by  acknowledg- 
ment, 1779,  1780,  i860. 

45 1.  Acknowledgment     does    not 

preclude  inquiry  into 
legality  of  proceedings, 
1780,  1781,  1782. 

452.  For  what  irregularities  sher- 

iff's acknowledgment 
may  be  opposed,  1781, 
1782. 

453-  By  returning  sale  and  ac- 
knowledging deed 
sheriff  becomes  liable 
for  amount  of  bid, 
1780. 

454.  If  fraud  has  been  committed 
defendant  in  execution 


EXECUTION— CoMi'd. 

may  have  a  remedy  by 
action  of  ejectment  or 
bill  in  equity,  1781. 

Purchase  Money  and  Distribution. 

454.  Payment  of  purchase  money, 

1782. 
purchaser  cannot  resist  be- 
cause deed  is  defective, 
1783. 

455.  Interest,  1783. 

456.  Purchase  by  a  lien  creditor, 

1784,  1785. 

457.  When   court   may   order   an 

issue  to  determine  va- 
lidity of  purchaser's 
lien,  1785. 

458.  And    may   order    or    resale, 

1785. 

459.  What  applicant  must  do  be- 

fore awarding  issue, 
1786. 

460.  Purchaser's  right  can  be  con- 

tested only  by  lien 
creditors,  1786. 

461.  Their    mode    of    procedure, 

1786. 

462.  Court  may  order  trial  of  is- 

sue or  send  the  case  to 
an  auditor,  1787. 

463.  Sheriff    may    distribute    the 

proceeds  himself,  1787. 

464.  In  doing  so  he  acts  unofficial- 

ly, 1787. 

465.  How  he  must  distribute  the 

fund,  1788. 

466.  Sheriff    may    be    sued    for 

wrongful  distribution, 
1787-1789. 

467.  Burden  of  proof  is  on  plain- 

tiff, 1789. 
in  what  time   distribution 
must  be  made,  1789. 

468.  His    mode    of    distribution, 

469.  Distribution    of    arrears    of 

ground  rent,  1789. 

470.  Payment    of    money    into 

court,  1790,  1791. 

471.  Effect  of  agreement  concern- 

ing  distribution,    1791. 

472.  Effect  of  death  of  sheriff  or 

prothonotary  while 
money  is  in  court,  1791. 

473.  Who  may  intervene  in  distri- 

bution, I792._ 

474.  Mode  of  distribution  by  the 

court,  1792,  1793. 


Index. 


4187 


Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-1967;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


EXECUTION— CoMfrf. 

475.  Liens    not    estates    are    dis- 

charged, 1793-179S, 
l8oi. 

a  rent  charge  is  not  affect- 
ed, 1794. 

mortgage  is  discharged, 
1794.. 

when  it  is  not  discharged, 
1796,    1797,    1801-1804. 

mechanics'  lien,  1795. 

municipal  lien,   1801. 

discharge  lien  cannot  be 
revived,  1795. 

476.  Sale  on  conditions,  1797. 

477.  Title  of   purchaser   at   sher- 

iff's sale  is  paramount 
to  what  conveyances, 
1798. 

478.  Sale  subject  to  charge  under 

order  of  court,  1798. 

479.  Sale    subject    to    fixed    lien, 

1799-1801. 

480.  Lien  of  legacy  is  divested  by 

sheriff's  sale,  1800. 

481.  Sale   charged   with   payment 

of  sum  to  a  testator's 
son,  1800. 

482.  Who  can  be  paid  from  the 

proceeds,  1804-1808. 

483.  Right  of  mortgagees  to  them, 

1808-1810. 

484.  Who  may  purchase  premises 

at  sale  on  a  mortgage, 

1809. 
life    tenant   may   purchase, 

1809. 
also  mortgagee,  1809. 
purchase      by      judgment 

creditors,  1910. 

484.  Judgment  is  a  lien  on  every 

vested  interest  of  deb- 
tor in  land,  1811-1814. 

485.  Judgment    docket    is    prima 

facie  evidence  of  order 
of  entry  of  liens,  1811. 
how  moneys  collected  on  a 
judgment  are  to  be 
distributed  among  all 
creditors,   181 1. 

486.  If  there  be  a  sheriff's  sale  of 

land  subject  to  the  lien 
of  a  judgment  pend- 
ing a  scire  facias  to  re- 
vive, lien  of  judgment 
is  discharged,  1812. 

487.  Various  ways  in  which  judg- 

ment liens  are  affected 
by  official  sale,  1812. 


EXECUTION— CoMi'd. 

488.  When  equities  are  equal  dis- 

tribution is  according 
to  legal  priority,  1813. 

489.  Deputy   _  prothonotary     who 

gains  a  priority  by  vir- 
tue of  his  position  will 
be  postponed,  1813. 

490.  On    distribution    there    can 

be  no  inquiry  into  the 
judgment  on  which  the 
writ^  issued  by  the 
sheriff,  proper  way  is 
to  open  judgment,  1814. 

491.  Creditors  who  have  not  re- 

duced their  claims  to 
judgment  have  no 
standing  to  prevent 
distribution  by  injunc- 
tion, 1814. 

492.  An  award  creates  no  lien  un- 

til judgment  is  enter- 
ed, 1815. 

493.  Decree   in   equity   has    same 

effect  as  judgment  at 
law,  ISIS. 
495.  Report  of  auditor  must  be 
entered  on  judgment 
docket  and  indexed  to 
create  a  lien,  181S. 

495.  What    commonwealth    must 

do  to  acquire  a  lien, 
181S. 

496.  Effect  of  judgment  to  secure 

futurp  advances,   1815. 

498.  Distribution    as    between 

equitable  claims,   1817. 

499.  Costs,  1818-1820. 

costs  of  judgment,  1819. 

costs  of  extention,  1819. 

costs  of  writ  which  has 
been  stayed  are  not  a 
lien  on  the  fund,  1820. 

500.  Landlord's    claim    for    rent, 

1820. 

501.  When    prior    claim    will    be 

postponed  to  junior, 
1820. 

502.  Distribution  of  proceeds   of 

corporation,  1821. 

503.  Taxes,  1821. 

504.  Municipal  claims,  1822. 

505.  Arrears  of  ground  rent,  1823- 

182s. 

506.  Mechanics'  liens,   1795,   1825. 

507.  Priority  of  judgments,  1826. 

508.  Judgments    for   purchase 

money,  1827. 
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509.  Partnership  judgments,  15828- 

1830. 
Sio.  Disposition  of  surplus  from 

sale,  1830-1833. 
SI  I.  Distribution      by      auditors, 

1832,  1833. 

when  petition  to  open  con- 
firmation of  an  audi- 
tor's report  and  decree 
redistribution  will  be 
allowed,   1832. 

distribution  of  sale  of 
lands  in  different  coun- 
ties, 1833. 

mode  of  distribution  by 
auditors  of  proceeds 
of  sale  in  cases  of  dis- 
pute, 1833. 

auditor  should  make  distri- 
bution to  the  liens  in 
their      proper     order, 

1833,  1834. 

who  may  serve,  1834. 

powers  of  auditor,  1835, 
1836. 

auditor  must  report  facts, 
1836. 

conclusiveness  of  report, 
1837. 

exceptions  and  recommit- 
ment, 1838. 

compensation  of  auditors, 
1839. 

costs  of  audit,  1840. 

512.  Lien  creditor  is  entitled  to  a 

feigned  issue  as  matter 
of  right,  1840. 

513.  Also   an   attaching   creditor, 

1841. 

514.  Other  persons  who  are  en- 

titled to  feigned  issue, 
1841,  1842. 

how  form  of  issue  may  be 
settled,  1843. 

burden  of  proof  in  feigned 
issue,  1843^ 

several  issues  may  be  tried 
by  same  jury,  1844. 

affidavit  required  of  appli- 
_  cant,  1844,  1845. 

action  of  court  on  applica- 
tion for  a  feigned  is- 
sue, 1840-1845. 

515.  Appeals,  1845. 

516.  Joint  ap'peals,  1846. 

517.  Distribution    by    agreement, 

1846,  1847. 


EXECUTIO  H— Cont'd. 
Title  and  Rights  of  Purchaser, 

518.  What  title  the  purchaser  ac- 

quires, 1850. 

519.  He  is  not  entitled  to  any  ad- 

vantage debtor  did  not 
have,   1851. 

520.  When  his  title  vests,  1851. 

521.  Notice  to  the  purchaser,  1851. 

522.  Ejectment  may  be  brought  to 

test  his  title,  1852. 

523.  If  the  defendant  had  no  title 

purchaser  acquires 
none,  1852. 

524.  What  will  affect  purchaser's 

title,  1853. 

525.  Notice  by  lis  pendens,  1855. 

526.  Actual  of  adverse  title  will 

conclude  a  purchaser 
at  sheriff's  sale,  1855, 
1856. 

527.  Constructive  notice  of  unre- 

corded conve  y  a  n  c  e, 
1857,  or  deed  defec- 
tively     acknowledged, 

1857. 

528.  What  irregularities  will  af- 

fect the  purchaser's  ti- 
tle,  1857-1859- 

529.  Irregularities,  1859. 

530.  In  obtaining  judgment,  1859. 

531.  What  irregularities  are  cured 

by  sheriff's  deed,  i860. 

532.  No  title  is  acquired  by  pur- 

chaser through  fraud, 
1861. 

533.  If  sale  is  void  no  title  is  ac- 

quired, 1862. 

534.  Nor  can  it  be  under  an  ex- 

pired  judgment,    1863. 
535-  What  quantity  passes  by  the 
sale,  1863  1865. 

536.  Easement   passes   as   an   ap- 

purtenance, 1865. 

537.  Fixtures,  1866. 

538.  Growing  crops,  1867,  1870. 

539.  Crops  between  date  of  sale 

and  sheriff's  deed,  1868. 

540.  Rule  as  between  tenant  and 

purchaser,  1869. 

541.  The  estate  passing  to   pur- 

chaser is  the  defend- 
ant's on  which  levy 
was  made,  1870. 

542.  When    the    defendant    is    a 

vendee  by  agreement, 
the  purchaser  at  the 
sheriff's  sale  of  his  in- 
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EXECUTION— Coni'rf. 

terest  takes  subject  to 
payment  of  purchase 
money,  187 1. 

543-  When  the  estate  of  a  vendor 
by  agreement  is  sold 
on  a  judgment  against 
him,  prior  in  date  to 
the  agreement,  the 
whole  estate  and  equit- 
able passes,  1872. 

544.  What  estate  of  decedent 
passes  sold  under  a 
judgment  against  his 
representatives,  1873. 

545-  What  estate  passes  when 
defendant  has  convey- 
ed land  in  fraud  of  his 
creditors,   1874. 

546.  Purchaser's  relation  to  lessee, 

1874. 

547.  Liability  of  purchaser,   1877. 

for  ground  rent,  1877. 
to     mortgagor     or     mort- 
gagee, 1847. 
to  devisee,  1879. 

548.  Damages  that  may  be  recov- 

ered of  defaulting  pur- 
chaser,   1880. 

549.  And  when  he  holds  in  trust, 

1881-1883. 

550.  The  land  to  which  the  pur- 

chaser's title  relates, 
1883. 

551.  Proceedings  by  purchaser  to 

obtain  possession,  1884. 

notice  to  occupant,  1885. 

what  petition  to  recover 
possession  must  set 
forth,  1885. 

how  it  must  be  served, 
1887. 

answer  and  at  what  time 
it  is  required,  1888, 
i88g. 

there  may  be  a  trial  by 
jury  on  the  disputed 
issues,  1889. 

facts  may  also  be  brought 
before  court  by  agree- 
ment by  depositions, 
1889. 

when  judgment  is  render- 
ed in  petitioner's  fa- 
vor, 1890. 

costs  of  the  proceeding, 
1890. 

when  judgment  is  render- 

voL.  IV — "jy 


EXECUTION— Con^<f. 

ed  against  petitioner, 
i8go. 

when  judgment  is  render- 
ed in  tenant's  favor, 
1890. 

when  alias  and  pluries 
writs  may  issue,  1890. 

when  writ  of  possession 
may   be    stayed,    1892, 

1893. 
pleadings  may  be  amended, 

1893. 

appeal  from  refusal  of 
court  to  open  judg- 
ment, 1894. 

purchaser  must  show  good 
title  in  himself,  1894, 
1896. 

he  is  entitled  to  defend- 
ant's possession  with- 
out regard  to  the  ex- 
tent of  his  title,  1895. 

tenant  cannot  set  up  a  title 
adverse  in  himself, 
1896. 

he  may  set  up  better  title 
than  that  of  plaintiff, 
1896. 
o52.  If  defendant's  defense  is 
payment  and  satisfac- 
tion, or  release,  he 
may  apply  to  court  to 
stay  proceedings  and 
put  in  his  defense, 
1897. 

553.  He  may  also  annly  to  have 

judgment  opened,  1897 

554.  If  wife  claims  on  an  execu- 

tion against  her  hus- 
band what  can  be  done, 

555.  Defenses    terre    tenant    may 

make,  1898-1900. 

556.  How  fraudulent  sale  may  be 

tested,  1900. 

557.  Creditor  may  sell  under  exe- 

cution against  debtor, 
purchase  it  himself 
and  bring  ejectment, 
1900. 

558.  Damages    for   wrongful    de- 

tention of  property, 
1901. 

559.  Defenses       defendant      can 

make,   1901. 
sale  under  sci.  fa.  proceed- 
ings   on    a    municipal 
claim,  igoi. 
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EXECUTION— Confd. 

Execution  Against  the  Person. 

560.  Issue  of  capias  ad  satisfacien- 

dum, 1902. 

561.  Who    may    be    arrested    on, 

1902-1905. 
and  for  what  goods,  1902- 

190S. 
insolvent  debtor,  1905. 

562.  Plaintiff  may  have  fi.  fa.  and 

ca.    sa.   at   same   time, 
1906. 

563.  When  both  cannot  be  served, 

1906,  1907. 
5C4.  How  sheriff  should  serve  ca. 
sa.,  1907. 

565.  Privilege  from  arrest,  1908. 

566.  Difference  betwreen  arrest  on 

mesne    and    on     final 
process,  1908,  1909. 

567.  If  defendant  is  illegally  ar- 

rested what  is  his  re- 
lief, 1909. 

568.  Use  of  habeas  corpus,  1909. 

569.  Liability  of  sheriff  for  party's 

escape,  1910,  1911. 

570.  Prisoner    may    be    retaken, 

1910. 

571.  Return  sheriff  should  make, 

1911-1913. 

572.  Alternatives     of     defendant, 

payment,  1913. 
to  give  a  bond,  1913,  1914. 
or  remain  in  custody,  1913, 

1914. 

573.  Sheriff's  commissions,  1914. 

574.  Set-off  of  executions  held  by 

different  officers,  1914. 

575.  Discharge      from      custody, 

1914,  1915- 

576.  Defendant's   death   does  not 

satisfy  execution,  1916. 

577.  Discharge     under     insolvent 

laws,  1916. 

578.  Discharge   under   bread   act, 

1917. 

579.  Debtor  may  remain  in  prison, 

1918. 

Testatum  Fieri  Facias. 

580.  To  take  goods  or  land  in  an- 

other    county,     1919- 
1921. 

581.  What    prothonotary_   should 

do  before  issuing  writ, 
1920. 

582.  When    it    may    issue,    1922- 

1923. 


EXECUTION— CoMi'rf. 

583.  How  long  lien  of  writ  con- 

tinues, 1923. 

584.  How   judgment   obtained   in 

one  court  may  be 
transferred  to  another, 
1924. 

585.  What  sheriff  must  do  when 

land  lies  in  two  coun- 
ties, 1925. 
must  summon   an  inquisi- 
tion, 1925. 

586.  Return  of  inquisition,  1927. 

587.  What  must  be  done  if  prior 

liens  exist,  1925.  , 

588.  Restriction   of   judgment   to 

particular  lands  by 
agreement,  1927. 

589.  Judgments  which  from  their 

nature  affect  particu- 
lar lands,  1925. 

Levari  Facias. 

590.  How  it  differs  from  fieri  fa- 

cias, 1929. 
•  591.  What  can  be  done  under  this 

writ,  1931. 
-    592.  Sale  thereunder,  193 1. 

593.  Of  mortgaged  land,  1932. 

594.  Notice  of  sale,  1932. 

595.  Sale  of  part,  1932. 

596.  How   sale  shall  be  made  if 

there  is  lack  of  buyers, 

1933- 

597.  What     title     the     purchaser 

takes,  1934. 

598.  Distribution      of      proceeds, 

I93S- 

599.  Contribution    between    joint 

defendants,  1936. 

600.  Discovery   in  aid  of  ■  execu- 

tion, 1936. 

601.  For  what  it  lies,  1939. 

602.  Bill  for  discovery  lies  against 

corporation,  1959. 

603.  Execution    against    life    es- 

tates, 1944. 

604.  Claim  of  wife  of  execution 

debtor,  1945. 

605.  Notice  to  non-resident,  1945, 
„         1946. 

606.  Sequestration,  1946-1950. 

what  sequestrator  may  do, 

i9Sp. 
possession  of  sequestrator. 

I.9S2. 

607.  Execution    by    sequestration 

against  corporations, 
I9S3.  I95S. 
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EXECUTION— Cont'd. 

what  is  exempt,  1954. 
when    creditor's    bill    will 

lie,  1953. 
execution   by   fieri    facias, 

,.     .1955. 

Lability  of  new  organiza- 
i  tion   which   has   taken 

property  of  old  one, 
1958. 

attachment  execution  ma> 
issue  aginst  corpora- 
tion, 1958. 

608.  How  execution  may  be  had 

on  a  judgment  against 
a  county,  1963. 

609.  When  a  mandamus  may  is- 

sue, 1963-1966. 

610.  Ordinary  writ  of   execution 

will  not  lie  against  a 
municipal  corporation, 
1966. 

EXECUTOR   AND   ADMINIS- 
TRATOR. 

1.  How  they  may  prosecute  ac- 

tions, 2889,  2890. 

2.  Within  what  time  they  must 

do  so,  or  they  are  bar- 
red by  statute  of  limi- 
tations, 2891. 

3.  If  there  are  several  all  must 

join,  2891. 

4.  When    terre-tenant   and_  de- 

visees may  be  joined, 
2892. 

5.  What  parties  cannot  be  join- 

ed, 2892. 

6.  When  executors  cannot  sue, 

2893.  ,    . 

when  they  may  sue  in  their 
own  right,  2893-2895. 

7.  How  an  executor  of  the  de- 

fendant may  be 
brought  on  the  record, 
2895,  2896. 

8.  When  an   executor  may  in- 

tervene, 2897. 

9.  When  and  how  a  foreign  ad- 

ministrator may  sue, 
2897. 

ID.  Attachment  execution  may 
be  served  on  a  non- 
resident administrator 
defendant  and  gar- 
nishee, 2897. 

II.  How   writ  must  be   served, 


EXECUTOR   AND   ADMINIS- 
TRATOR—Cojt/'d. 

12.  And  in  cases  of  two  execu- 

tors, 2898. 

13.  Pleading,  2898. 

14.  What  declaration  must  aver, 

2898. 
profert  of  plaintiff's  letters 
is  esential,  2898. 

15.  Use  of  pleas  in  abatement  or 

bar,  2898. 

16.  Demands  as  executor  and  in 

one's  own  right  cannot 
be  joined,  2899. 

17.  Words  that  are  surplusage, 

2899. 
administrator  is  not  requir- 
ed to   file  affidavit  of 
defense,  2900. 

18.  If   he    does,    what   he   need 

state,  2900. 

19.  Set-off,  2900. 

20.  Costs,  2901-2903. 

21.  Actions    against    executors, 

2903. 
if  there  are  several  execu- 
tors    they     must     be 
jointly  sued,  2904. 

22.  Where  executor  may  be  sued, 

2904. 

23.  To  what  extent  they  are  per- 

sonally liable  for  mis- 
pleading or  lack  of 
pleading,  2904. 

24.  Actions  on  implied  promises, 

2905. 

25.  A  resident  claimant  may  sue 

a  non-resident  execu- 
tor or  administrator, 
2905. 

26.  Also  before  a  justice  of  the 

peace,  2905. 

27.  An  action  will  lie  against  an 

executor  in  his  per- 
sonal character  to  re- 
cover a  distributive 
portion  of  the  testa- 
tor's estate,  2905. 
at  what  time  a  demand 
against  an  executor 
must  be  made,  2906. 

28.  Actions    for   legacies,    2906- 

2908. 

29.  Persona'  liability  of  execu- 

tor, 2909. 

30.  When  trial  of  case  against 

him  cannot  be  forced 
by  rule,  2909. 
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EXECUTOR   AND   ADMINIS- 
TRATOR—Cow/'rf. 

31.  Judgment    against    executor, 

2910. 

32.  Authority    of     executor    to 

confer  judgment,  2910. 

33.  Execution     that    is     issued, 

2910. 
when  remedy  of  the  credi- 
tor   is    exclusively    in 
the      orphans'      court, 
291 1. 

34.  When  the  judgment  may  be 

opened,  291 1. 

35.  Action   by   administrator   de 

bonis  non,  2911-2913. 

36.  When  he  brings  suit  before 

his  predecessor  has 
settled  his  account,  the 
court  may  stay  pro- 
ceedings therein,  2913. 

37.  Executors    and    administra- 

tors are  not  bound  to 
plead  the  statute  of 
limitations,   2914. 

38.  How  an  executor  must  act  if 

he  is  also  a  claimant 
against  the  estate,  2914. 

39.  Appeals,  2915. 

EXEMPTION. 

See  Execution. 

EXONERETUR. 

1.  When  court  will  order  entry 

of   it   nunc   pro   tunc, 
336. 
other  cases  in  which  court 
will  order  entry,  340. 

2.  On  surrender  exoneretur 

should  be  entered  on 
bond,  338. 

3.  Will  be  entered  when  bail  is 

excused      from      per- 
formance, 339, 
See  Capias. 

FEIGNED  ISSUE. 

1.  Purpose  of,  3113. 

2.  Granting  of,  is  discretionary, 

3114- 

3.  How  demand  for,  should  be 

framed,  3115. 

4.  Mode  of  demanding,  3115. 

5.  Issues  in  the  orphans'  court. 

6.  When  an  issue  is  of   right, 

31 16. 

7.  When  the   register   may   di- 


FEIGNED  ISSVE—Confd. 

rect  an  issue  to  be 
formed,  3117. 

8.  Orphans'  court  cannot  send 

a  mixed  issue  to  the 
common  pleas,  3117. 

9.  The  precept  is  not  the  issue, 
,  3117- 

10.  Framing  of  issue  need  not 
be  delayed  by  appeal, 
31 18. 

ir.  Issue  in  interpleader,  3118.  ^ 

12.  The  declaration,  31 19. 

13.  Use  of  transcript  of  justice 

as  declaration,  31 19. 

14.  Issue  must  correspond  with 

claim,  3119. 

15.  Plaintiff     must     prove     his 

claim,  3119. 

16.  Issue  to  try  the  validity  of 

a  judgment,  3121. 

17.  Holders     of     several     judg- 

ments may  agree  on 
the  form  of  issue  to 
determine  amount  of 
the  judgments,  3121. 

18.  Issue  on  rule  to  open  a  judg- 

ment, 3122. 

19.  Issue  to  try  right  to  money 

in  court  awaiting  dis- 
tribution, 3122. 

20.  Issue  to  determine  distribu- 

tion of  proceeds  under 
sheriff's  sale,  3124. 

21.  Issue  in  divorce  proceedings, 

3125- 
22;  How  applicant  must  prepare 
his  application,  3125. 

23.  Where  order  for  issue  will 

not  be  made  before 
publication  of  evi- 
dence, 3125. 

24.  Proper  practice  by   creditor 

to  obtain  an  issue, 
3126. 

25.  Trial  of  issue,  3126. 

26.  Non-suit    and    striking    off, 

3127. 

27.  Costs,  3127. 
•28.  Appeals,  3129. 

See  Affidavit  of  Defense, 
32;  Judgment,  73,  74, 
99.  100. 

FELONIOUS  HOMICIDE; 

Appeals  in  cases  of.  9. 
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FIERI  FACIAS. 

Nature  of  writ,  1365. 
See  Execution. 

FORiEIGN  ATTACHMENT. 

1.  When  it  is  employed,  2975. 

2.  A  proceeding  in  rem,  2976. 

3.  Equivalent  to  a  summons  for 

commencement     of     a 
personal  action,  2977. 

4.  May    be    allowed    in    equity, 

2977. 

5.  Rules  in  equity  practice  are 

followed,  2978. 

6.  There  must  be  good  ground 

for  granting  the  peti- 
tion, 2978. 

7.  Foreign  attachment  and  as- 

sumpsit are  cumulative 
remedies,  2978. 

8.  Against    whom    foreign    at- 

tachment lies,  2979. 

9.  Non-resident  of  county,  2979. 

10.  Non-resident     of     common- 

wealth, 2980. 

11.  To  confer  jurisdiction  resi- 

dence in  another  state 
is  not  required,  2981. 

12.  May  issue  against  one  who 

flees  to  escape  process 
for  tort,  2981. 

13.  Burden  of  proving  non-resi- 

dence, 2981. 

14.  Resident    of    another    state 

cannot  employ  process, 
2982. 

15.  May  be  employed  against  a 

foreign       corporation, 
2892. 
also       foreign      insurance 
company,   2985. 

16.  Foreign     beneficial     associa- 

tion, 2985. 

17.  When  the  process  will  not 

lie    against    a    foreign 
corporation,  2985. 

18.  Use   of   process   against   re- 

ceiver of  foreign  cor- 
poration, 2986. 

19.  It  lies  for  torts  and  breaches 

of  contracts,  2986. 

20.  Foreign  corporation  may  be 

garnishee,  2988. 

21.  An  assignee   for  benefit  of 

creditors     cannot     be 
made  a  garnishee,  2989. 

22.  Attachment    of    warehouse- 

man, 2989. 


FOREIGN      ATTACHMENT— 

Confd 

23.  What  may  be  attached,  2989. 

unliquidated  claims,  2989. 

legacies,  2990,  2995,  3042. 

debts  due  partnership, 
2990. 

foreign  judgments,  2992. 

corporation  stock,  2992. 

claims  assigned  to  non- 
resident, 2993. 

choses  in  action,  2993. 

24.  A  beneficiary  has  a  right  to 

the  writ  against  a  de- 
faulting trustee,  2994. 

25.  Rights  of  an  attaching  credi- 

tor to  the  writ,  2994. 

26.  Issue   of    writ   against   con- 

tractor, 299s,  2996. 
2y.  Demands  recoverable  in  for- 
eign   attachment    that 
cannot   be  garnisheed, 
2995. 

28.  What    cannot    be    recovered 

in  foreign  attachment, 
2996. 

debts,  2996. 

shares  of  stock,  2997. 

wages,  2997. 

funds  in  receiver's  posses- 
sion, 2998. 

29.  Instructions  to  sheriflf,  2999, 

3000. 

30.  Garnishees  may  be  joined  in 

the  same  writ,  2999. 

31.  Writ  may  be  issued  on  day 

of  dishonor  of  note, 
3002. 

32.  When  alias   may  be  issued, 

3002. 

3Z-  Attachment-bond,  3002. 

34.  Sheriff  may  demand  security, 
3002. 

35-  When  a  right  of  action  ac- 
crues on  the  bond, 
3004. 

36.  Surety's     name     cannot     be 

withdrawn,  3006. 

37.  How  the  writ  of  foreign  at- 

tachment is  served, 
3006,  3008. 

38.  On  a  corporation,  3008. 

39.  How   the  goods   are   seized, 

3007. 

40.  Return  of  the  writ,  3009. 

how  return  may  be  amend- 
ed, 3009. 

if  service  is  defective, 
proper    practice    is    to 
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FOREIGN    attachment- 
Co*! /'rf 

move  to  set  aside  the 
return,  3010. 

defendant  may  move  to  set 
aside  return  without 
entering  an  appear- 
ance, 3010. 

garnishee  may  attack  va- 
lidity of  service,  3010. 

when  it  is  too  late  to  move 
to  set  aside  service, 
3010. 

when  and'how  service  may 
be  set  aside,  3010,  301 1. 

41.  Attachment   of    real    estate, 

301 1, 
what    return    must    show, 
3012. 

42.  When  writ  may  be  quashed, 

3012-3016. 

when  proceedings  are  ir- 
regular, 3024,  3025. 

defective  or  improper,  3013. 

defendant's  absence  from 
county  or  state  as  a 
cause,  3013. 

introduction  of  evidence  to 
show  inhabitancy,  3016. 

when  motion  to  quash 
should  be  made,  3014. 

a  foreign  attachment  Will 
be  quashed  that  is 
brought  by  a  foreign 
administrator,  3015. 

when  motion  to  quash  is 
too  late,  3015. 

43.  A  general  judgment  against 

the  garnishee  will  be 
stricken  off  on  motion, 
3016. 

44.  How     court     inquires     into 

cause  of  action  on  a 
foreign  attachment, 
3016. 

45.  In    same    manner    as    on    a 

capias,  3016. 

use  of  affidavits,  3017-3019. 

what  affidavit  should  con- 
tain, 3019. 

affidavit  may  be  amended, 
3019,  3020. 

46.  Entry  of  appearance  waives 

any  defect  in  the  affi- 
davit, 3020. 

47.  Supplemental  affidavit  cannot 

be  filed  without  leave 
of  the  court,  3020. 

48.  Either     defendant     or     gar- 


FO  REIGN      ATTACHMENT— 

Confd 

nishee  may  rule  plain- 

tiflf  to  show  his  cause 

of  action,  3020. 
49.  At    what    term    the    motion 

may  be  made,  3020. 
so.  Amendment  of   the  original 

cause  of  action,  3021, 

3022. 

51.  How  and  when  notice  to  file 

statement  may  be  serv- 
ed, 3022. 

52.  How  attachment  may  be  dis- 

solved, 3022-3027. 

53.  It    cannot    be    dissolved    by 

entry   of    special   bail, 
3024. 
54;  Defendant's  death  works  dis- 
solution, 3024. 

55.  For  what  reasons  it  will  not 

be  dissolved  or  quash- 
ed, 3025. 

56.  Rule  to  dissolve  cannot  be 

taken  by  defendant 
who  has  not  appeared, 
302s. 

57.  Effect  of  general  appearance, 

3025. 

58.  Giving    of    bail    to    dissolve 

amounts  to  an  appear- 
ance by  defendant, 
3025. 

59.  Signing  an  order  for  taking 

depositions  as  attorney 
for  defendant  is  not  a 
general  appearance, 
3025. 

60.  Introduction     of      evidence, 

3026. 

61.  What  can  be  shown,  3026. 

62.  Counter  affidavits,  3026. 

63.  Who  can  move  to  dissolve, 

3026. 

64.  To   whom   garnishee's   bond 

to  dissolve  should  be 
given,  3026. 

65.  When  attachment  is  dissolv- 

ed the  suit  may  pro- 
ceed as  if  begun  by 
summons,  3O27,  3036. 

66.  How    long    defendant    may 

have  to  file  affidavit  of 
defense  and  disprove 
claim,  3027. 

67.  When  court  will  order  per- 

ishable goods  to  be 
sold,  3027-3029. 

68.  Effect  of  attachment,  3029. 
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FOREIGN      ATTACHMENT— 
Confd 

69.  Priority      between      several 

writs  of  attachment, 
.3029-3031. 

70.  Priority  over  an  assignment, 

3029 
71  Is  a  lien  from  time  of  service, 
3030,  3031 

72.  Effect  of  service  of  writ  on 

executor,  3031. 

73.  Effect  of  service  of  writ  on 

a  receiver,  3032. 

74.  Effect  as  between  attaching 

creditor  and  garnishee, 
3032. 

75.  Effect    on    money    attached, 

3032-3034. 

76.  Money  held  by  an  officer  of 

the  court  cannot  be  at- 
tached, 3033. 

77.  Nor    money   in   a   receiver's 

possession,  3033. 

78.  Effect  of  attaching  real  es- 

tate, 3034. 

79.  What  must  be  done  to  create 

a  valid  lien,  3035. 

80.  Attachment  of  real  estate  in 

a     guardian's     posses- 
sion, 3036. 
effect   of   selling  the  land 
by  agreement,  3036. 

81.  Defendant   may   appear  and 

defend,  3036,  3037. 

82.  Effect     of      judgment      for 

plaintiff,  3037. 

83.  How   question    of    pendency 

of  another  suit  may  be 
raised,  3098. 

84.  Pending    attachment    cannot 

be  pleaded  in  abate- 
ment, 3098. 

85.  Court  will   mould  judgment 

and  control  execution, 
3038. 

86.  Defenses  that  may  be  made, 

3038. 
use  of  set-off  by  garnishee, 

3039. 

87.  When     plaintiff     may    take 

judgment,  3039- 

88.  I/ien    of    attachment   is   not 

disturbed  by  the  entry 
of  a  judgment  by  con- 
fession, 3040. 

89.  Where  an  attachment  is  is- 

sued with  a  clause  of 
summons  against  a 
resident   co-defendant, 


FOREIGN      ATTACHMENT— 

Confd 

how  the  plaintiff  may 
proceed,  3041. 

90.  How  levy  is  made  on  part' 

nership  property,  3041. 

91.  When   judgment   in   foreign 

attachment  is  good  as 
a  personal  judgment, 
3042. 

92.  Proceeding    by    foreign    at- 

tachment is  not  within 
the  affidavit  of  defense 
law,  3042. 

93.  But  is   after  action   is   con- 

verted into  an  action 
of      assumpsit,      3042, 

3043- 

94.  And  affidavit  is  then  acquir- 

ed to  prevent  judg- 
ment, 3042. 

95.  Proper  remedy  of  defendant 

against  whom  judg- 
ment has  been  entered 
for  want  of  sufficient 
affidavit  of  defense, 
3043. 

96.  When  an  appeal  does  not  lie, 

3043. 

97.  Issue     of     execution,     3043, 

3044- 

98.  Assessment      of      damages, 

3044- 

99.  Judgment  is  conclusive  as  to 

property  attached,  3043. 

100.  What  garnishee  must  do  to 
protect  himself,  3043. 

loi.  Judgment  is  not  conclusive 
against  a  third  person 
as  to  ownership  of 
property,  3045. 

102.  Judgment  in  foreign  attach- 

ment by  a  creditor- 
debtor  on  money  or 
property  in  his  own 
possession,  3045,  3046. 

103.  Expenses  allowed  sheriff  for 

keeping  goods,  3046. 

104.  Costs,  3046. 

See  Affidavit  op  Defense, 
28 ;  Amendments,  21 ; 
Deposition,  40,  41. 

FOREIGN  CORPORATION. 

1.  Bail  by,  41. 

2.  May  maintain  sci.  fa.,  2573. 

See  Scire  Faqas,  57 ;  For- 
eign Attachment; 
Corporation  ;  Service 
OF  Writ. 
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FORGERY. 

See  Scire  Facias,  78. 

FORMS. 

Account  Render, 

summons,  3S40. 

statement  by  an  administrator 
against  a  bailee,  3540- 

by  an  executor  of  partner 
against  one  of  surviving  part- 
ners, 3S4I. 

by  a  tenant  in  common  against 
another,  3542. 

against  a  bailiff  for  not  render- 
ing account  of  goods,  3S42-. 

another  statement  against  bail- 
iff, 3S43- 

consignor  of  goods,  3542. 

against  a  bailiff  of  lands,  3544. 

judgment  quod  computet,  3S44. 

demand   for   an   issue   of   law, 

3S44. 
demand  of  defendant  that  an 

issue  of  law  be  sent  to  court 

for  decision,  3S4S. 
demand   for  an   issue  of   fact, 

3S4S. 
statement  and  plea  in  feigned 
issue,  3546. 

AfUdavit 

by  plaintiff  to  statement,  428. 

of  defense,  580. 

of  defense  by  a  stranger,  581. 

and  motion  to  produce  books 
and  documents,  836. 

for  rule  to  dissolve  attachment, 
386. 

of  appeal,  39. 

of  appeal  (Philadelphia  form), 
40. 

by  freeholder  to  abate  a  capias, 
239- 

to  hold  to  bail,  trespass,  break- 
ing into  a  dwelling,  318. 

in  warrant  for  arrest,  355. 

of  arrest,  356. 

of  fraudulent  removal  of  goods, 
374. 

for  fraudulent  concealment,  374. 

to  hold  to  bail,  deceit,  fraud, 
318. 

to  hold  to  bail  for  slander,  319. 

for  security  for  costs,  1351. 

for  stay  until  costs  of  former 
suit  are  paid,  1353. 

Agreement  for  amicable  ac- 
tion, 396. 


FORMS— Cont'd. 

Appearance  in  court,  283. 
Application    to    continue    case, 
852. 

Arbitration 

for  choosing  arbitrator  after 
compulsory  rule  of  reference, 

965-  / 

to  refer  under  act  of  1836,  964. 

another  agreement  to  refer  un- 
der act  of    1836,  964,  965. 

an  open  court  for  a  rule  to  re- 
fer under  act  of  170S,  9^3- 

to  refer  under  act  of  1784,  970. 

arbitration  bond,  966. 

award,  967. 

award  of  facts,  968. 

appeal  and  affidavit  in  are  caus- 
ed, 968. 

certificate  of  arbitrators  of  dis- 
orderly conduct,  3167. 

Assumpsit 

praecipe  and  statement  on  a 
promissory  note  for  goods 
sold  and  delivered,  2121. 

plaintiff's  statement  of  claim, 
2122. 

amendment  of  statement  before 
affidavit  of  defense  filed,  2123. 

amendment  to  statement,  2123. 

judgment  for  want  of  affidavit 
of  defense  and  assessment  of 
plaintiff's  damages,  2126. 

rule  for  judgment  when  affida- 
vit is  insufficient,  2127. 

Bail  piece,  336. 

Bail  for  appeal,  42. 

Bill  of  costs  on  continuance  at 
trial,  1352. 

Bill  of  .  costs,  proceedings  on 
taxation,  1353. 

Bill  of  discovery  in  aid  of  an 
execution,  146. 

Bond  on  appeal,  1155. 

Capias  ad  respondendum,  302. 

Case  stated,  948. 

Certificate  of  judge  to  tran- 
script of  testimony  and  ex- 
ceptions taken  during  trial, 
893. 

Certificate  of  appomtment  of 
arbitrators,  967. 

Certiorari  to  a  magistrate  or 
justice,  51. 

Certificate  of  official  stenogra- 
pher. 182. 

Commission  of  lunacy,  3425. 


IndSx. 
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FORMS— Co«<U 

Commission  to  take  depositions, 

842. 
Confession  of  judgment,  595. 
Craving  oyer,  630. 
Cross-interrogatories  to  letters 

rogatory,  840. 
Demurrer  to  statement,  727. 

Detinue 

praecipe  for  summons  in  de- 
tinue, 35S4. 

statement  on  a  bailment  to  be 
delivered  on  request,  3555- 

general  issue  plea,  3555. 

Directions  to  commissioners  to 
take  depositions,  843. 

Discontinuance,  711. 

Divorce 

libel.  3340. 

libel  for  desertion,  3404. 

libel  for  abandonment,  cruelty, 
etc.,  3405. 

libel  for  adultery,  3406. 

libel  for  bigamy,  3407. 

libel  for  cruelty,  3408. 

subpoena,  3348. 

notice  to  respondent,  3356. 

order  for  issues,  3362. 

indorsement  for  libel,  3403-. 

praecipe  for  order  of  publica- 
tion, 3410. 

order  of  publication,  3410.  _ 

return  to  order  of  publication. 

34II- 
motion  in  case  of  non-appear- 
ance, 3411. 
rule  to  answer,  3412. 
notice  of  rule  to  answer,  3412. 
rule  for  particulars,  3412. 
bill  of  particulars,  3413- 
affidavit  for  alimony  and  coun- 
sel fees.  3413. 
affidavit  of  respondent,  3414- 
answer  to  rule  for  alimony  and 

counsel  fees,  3414. 
rule  to  take  depositions,  3415- 
petition  for  attachment,  3415- 
answer  denying  the   marriage, 

3416. 
answer  denymg  desertion,  3417. 
appointment  of  master,  3419. 
notice  where  proceeding  is  ex 

parte,  3419-        ,       .  , 

petition  by  a  husband  to  annul 

decree  of   divorce   from  bed 

and  board,  3420. 
Domestic  attachment,  3082. 


FORUS— Cont'd. 
Dower 
praecipe    and    writ    of    dower, 

3565- 
declaration,  3566. 
another  form,  3567. 
Exceptions    to    interrogatories, 

845. 
Exceptions   to   the   form   of   a 
commission    to    take    deposi- 
tions, 779. 

Execution 

claim  of  exemption,  1423. 
request     for    appraisement    of 

personal  property,   1429. 
election    to    retain    real    estate, 

1430. 
summons  of  appraisers  of  real 

property,  1430. 
notice  to  sheriff  of  waiver  of 

exemption,  1437. 
waiver    of    stay    of    execution, 

1450. 
plea   of    freehold    for   stay   of 

execution,  1457. 
bond    for    stay    of    execution, 

1462. 
prascipe  for  issue  of  fi.  fa.  1536. 
bond  in  interpleader,  1571.  _ 
approval  of  surety  in  sheriff's 

interpleader,  1572. 
notice  of  sheriff's  sale,  1583. 
claim  of  landlord  for  payment 

of    rent    from    proceeds    of 

sale,  1623. 
praecipe  for  attachment  execu- 
tion, 1636. 
attachment  execution,  1637. 
return  to  attachment  execution, 

1673. 
interrogatories     to     garnishee, 

1679. 
rule  for  judgment  against  gar- 
nishee  for   want   of   answer, 

1683. 
attachment  for  contempt,  1683. 
fieri  facias,  1702. 
notice   of   levy   on   real   estate, 

1704. 
return  to  fieri  facias,   1707. 
sheriff's   notice    of    inquisition, 

1710. 
writ  of  liberari  facias,  1721. 
election  to  demise  to  defendant, 

1725. 
petition    for   distribution    after 

extent,  1727. 
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FORMS— Cont'd. 

afiklavit  of  non-payment  of 
rent  after  acceptance  of  land 
by  defendant,  1729. 

venditioni  exponas,  1732. 

sheriff's  deed,  1771. 

writ  of  possession,  1891. 

capias  ad  satisfaciendum,  1905. 

suggestion, '  aiBdavit  and  praeci- 
pe for  testatum  fi.  fa.,  1921. 

testatum  fi.  fa. 

inquisition  of  lands  in  adjoin- 
ing counties,  1826. 

praecipe  for  levari  facias,  1929. 

writ  of  levari  facias,  1929. 

return  to  lev.  fa.,  1930. 

application  to  sequester  life  es- 
tate, 1951. 

notice  to  plaintiff  of  request  to 
value  life  estate,  1951. 

notice  to  sheriff  ,  to  appraise 
yearly   value   of    life    estate, 

1951- 

writ  of  sequestration,  1952. 

petition  for  citation  under  act 
of  1828,  i960. 

order  of  court,  i960. 

interrogatories,  1961. 

return  of  sheriff,  1961. 

recognizance  to  appear,  1962. 

bail  bond,  1962. 

order  for  commitment,  1962. 
Ejectment 

writ  of,  2372. 

landlord's  petition  to  become  a 
party,  2397. 

praecipe  for  summons  in  eject- 
ment, 2400. 

praecipe  for  the  habere,  2412. 

habere,  2412. 

disclaimer,  2415. 

affidavit  of  estrepment,  2420. 

praecipe,  2421. 

writ,  2421. 

petition  to  quiet  title,  2488. 

demand  of  rent,  2494. 

Foreign  Attachment,  2977. 

praecipe  in  foreign  attachment, 
3001. 

instructions  to  sheriff  in  for- 
eign attachment,  3000. 

writ  of  fraudulent  attachment, 
37S. 

return  of  writ  of  fraudulent  at- 
tachment, 380. 

liond  in  fraudulent  attachment, 
383. 


FORMS— Confrf. 

Habeas  corpus  ad  testifican- 
dum, 827. 

Indorsement  of  demurrer  to 
statement,  728. 

Indorsement  of  petition  for 
change  of  venue,  646. 

Inquisition  on  a  writ  of  inquiry, 
619. 

Judgment 

for  want  of  appearance,  289. 
for  want  of  a  plea,  492. 

Letters  Rogatory,  786. 

Motion. 

for  judgment  on  point  reversed, 
909. 

for  judgment  on  point  reversed 
non  obstante  verdicto,  912.    ' 

to  take  off  non-suit,  926. 

for  a  new  trial,  976. 

to  set  aside  service  of  sum- 
mons, 269. 

to  quash  service  of  summons, 
270. 
Notice^. 

of  application  for  appeal  in 
award  without  payment  of 
costs,  970. 

of  action  against  justice  of  the 
peace,  2945. 

of  special  matter,  708. 

another  form  of  notice,  708. 

to  prothonotary  to  issue  sum- 
mons, 230. 

Partition  at  law. 
praecipe  in  partition,  3594. 

writ  of  partition,  3594. 

praecipe  for  writ  to  make  parti- 
tion, 3605. 

writ  de  partitione  facienda, 
3606. 

declaration  in  partition,  3598. 

declaration  where  there  is  a  life 
estate  in  the  land,  3599. 

affidavit  that  parties  are  un- 
known, 3591. 

decree  of  publication  to  un- 
known parties,  3592. 

affidavit  of  publication,  3592. 

petition  for  appointment  of 
guardian  ad  litem,  3596. 

decree,  3596. 

plea  of  confession,  3600. 

plea  of  non-tenant  insimul, 
3601. 
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FORMS— CoM<U 

judgment  quod  partitio  fiat, 
3003- 

judgment  setting  out  plaintifFs 
purpart  only,  3604. 
judgment  of  partition  among  par- 
ties appearing  only,  3604. 

order  of  court  answering  parti- 
tion and  appointing  commis- 
sioners, 3609. 

return  of  the  commissioners, 
3609. 

notice  of  inquisition,  3609. 

return  making  partition,  3611. 

Order  for  security  for  costs, 
1352. 

Order  of  court  to  produce 
books,  etc.,  836. 

Answer  to  rule  to  produce 
books  and  papers,  839. , 

Petition. 

to  appeal  in  an  award  without 

paying  costs,  969. 
to   appoint   guardian   ad   litem, 

271. 
for  writ  of  restitution,  1210. 
for  opening  judgment,  1055. 
petition  and  affidavit  for  habeas 

corpus  ad  testificandum,  825. 
for  change  of  venue,  645. 

Pleas. 

in  assumpsit,  705,  706. 

plea  puis  darrein  continuance, 
861. 

plea  and  afiidavit  demand  and 
notice  of  non-payment,  707. 

plea  and  affidavit  denying  part- 
nership, 707. 

plea  and  affidavit  denying  sig- 
nature, 706. 

plea  of  statute  of  limitations, 
706. 

Prcecipe. 

for  appeal  to  supreme  court, 
1152. 

for  writ  of  certiorari,  1222. 

for  fi.  fa.  for  costs,  I3S4- 

for  writ  of  inquiry,  614. 

and  affidavit  for  certiorari  to  a 
magistrate  or  justice,  50. 

for  writ  of  summons,  230. 

in  trespass  vi  et  armis,  306. 

Recognizance  on  appeal  in  an 
award,  969. 

Refunding  bond  after  restitu- 
tion and  appeal,  1211. 


FORMS— CoMiU 

Refusal  to  file  cross-interroga- 
tories, 842. 
Remittitur  of  damages,  939. 

Replevin. 

praecipe  in  replevin,  2309. 

affidavit  of  value,  2313. 

bond,  2313. 

justification  of  surety,  2314. 

writ  of  replevin,  2314. 

praecipe  for  rule  to  declare, 
2319. 

declaration,  2319. 

praecipe  for  judgment  by  de- 
fault, 2324. 

Retraxit,  718. 

Return  to  certiorari,  51. 

Rule. 

to  plea,  686. 

of  reference,  966. 

to  take  judgment  for  admitted 

amount,  566. 
to  withdraw  appearance,  494. 
to  take  deposition,  744. 
to  enter  non-pros,  402. 
for  more  specific  statement,  419. 
indorsement  of   rule  for  more 

specific  statement,  420. 
rule  to  show  cause  of  action 
,and    why    defendant    should 

not  be  discharged  on  common 

bail,  322. 
to  file  an  appeal  nunc  pro  tunc, 

45- 

for  commission  to  take  deposi- 
tions, 772. 

to  take  them   in   shorter  time, 
74S.  ■ 
Scire  Facias,. 

sur  mortgage,  2563. 

praecipe  and  affidavit,  2569, 

sur  mechanics'  lien,  2640. 

to  revive  lien,  2659. 

sur  claim,  26&. 

lev.  fa.  on  claim,  2674. 

sci.  fa.  to  revive  claim,  2675. 

praecipe  for  sci.  fa.  on  recog- 
nizance, 2688. 

bond,  2719. 

statement,  2719. 

suggestion  to  be  made  a  party, 
2720. 

appearance,  2722. 

praecipe  for  sci.  fa.  to  revive, 
2753. 

sci.  fa.  to  continue  lien,  2752. 
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Satisfaction  of  Judgment. 
Form,  1083. 

Statement,. 
commencement,  427. 

acceptor  of  a  bill  of  exchange 
for  the  accomodation  of  de- 
fendant for  not  indemnifying 
the  plaintiff,  463. 

action  for  damages  against  the 
county  for  injuries  commit- 
ted by  a  ;nob,  487. 

administrator  against  maker, 
432. 

assault  and  battery,  476. 

attorney — against  an,  for  not 
appearing  and  suffering  judg- 
ment, 441. 

attorney — against  an,  for  im- 
properly conducting  a  de- 
fense to  an  action,  442. 

attorney — against  an,  for  negli- 
gence in  investigating  a  se- 
curity, 442. 

attorney — claim  against,  for 
not  putting  in  a  sufficient 
plea,  440. 

attorney — against  an,  for  im- 
properly   conducting    a    suit, 

444- 

bailee,  on  commodatum_  for 
loan  or  bailee's  use,  without 
reward  to  bailor  for  not  re- 
turning casks  or  paying  for 
them,  445. 

bailee,  on  a  claim  against  a 
bailee  without  reward  for  not 
caring  for  and  re-delivering 
goods  intrusted  to  his  care, 
446. 

bailee,  on  a  claim  against,  for 
not  taking  care  of  goods,  4S0. 

battery  of  daughter  or  serv- 
ant, 477. 

bond — on  a  simple,  453. 

bond — on  a  simple  bond  by  an 
assignee,  454. 

bond — on  a  bond  with  condition 
other  than  for  payment  of 
money,  454. 

building  agreement — on  a,  for 
not  performing  part  of  the 
work  and  for  performing  the 
residue  inartistically,  456. 

calls  on  shares  in  a  corporation. 

on  a  claim  for,  457. 

carrier    by    land — on    a    claim 
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against,  for  the  loss  of  goods, 

458- 
carrier    by    land— on    a    claim 
against,  for  the  loss  of  goods, 

452. 
carrier    by    land — on    a    claim 
against,  for  losing  a  box,  453. 
carrier  by  water — against  a,  for 
the  loss  of  goods  and  injur- 
ing them  in  unloading,  457. 
claim  for  injuries  sustained  by 
negligence  of  passenger  rail- 
way company,  486. 
claim    for    a    penalty    for    not 

satisfying  a  judgment,  488. 
claim  against  the  owner  of  a 
coach  for  the  negligence  of 
his  servant  in  driving  the 
same  against  plaintiffs  chaise, 
480. 

claim  against  the  proprietor  of 
a  coach  for  negligently  driv- 
ing, whereby  the  coach  was 
overturned  and  plaintiff's 
wife  injured,  481. 

claim  for  keeping  a  hole  so  bad- 
ly covered  that  plaintiff  fell 
down  and  broke  his  leg,  466. 

criminal  conversation,  on  a 
claim  for,  459. 

digging  in  a  coal  mine  and  car- 
rying away  coals  therefrom, 
479- 

distraining  for  more  rent  than 
is  due,  460. 

diverting  the  water  from  a  river 
from  plaintiff's  mill,  473. 

drawer  against  acceptor  of  a 
bill  payable  to  a  third  person 
and  returned  to  and  taken  up 
by  drawer,  435. 

false  imprisonment,  477. 

raise  warranty  qn  the  sale  of  a 
horse,  484. 

false  warranty  on  the  exchange 
of  a  horse,  48s. 

execiitor  of  payee  of  note 
against  maker,  451. 

farrier,  on  a  claim  against  a, 
for  badly  shoeing  plaintiff's 
horse,  451. 

first  or  subsequent  endorser 
against  acceptor,  436. 

first  endorsee  against  endorser, 
432. 

first  endorsee  against  maker, 
430. 
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remote  endorsee  against  maker, 
430. 

endorsee  of  an  executor  against 
maker,  431. 

harboring  an   apprentice,   2284. 

hirer   of   a   horse,   on   a   claim 
against,  for  taking  a  different 
journey   from   that   which   if 
was  hired,  448. 

on  a  claim,  for  not  caring  for 
furniture  let  to  hire,  449. 

illegal  distress,  459. 

indorsee  against  drawer  on  de- 
fault of  acceptance,  440. 

indorsee  against  second  endors- 
er, 433- 

keeping  a  dangerous  dog,  479. 

manufacturing  candles  near  ai 
dwelling  house,  471. 

obstructing  plaintiff's  private 
right  of  way  appurtenant  to  a 
messuage  and  garden,  475. 

on  promissory  note  and  for 
goods  sold,  433. 

on  a  note  for  one  or  more  in- 
stallments due  in  which  there 
is  no  clause  that  the  whole 
shall  be  payable  in  one  de- 
fault, 429. 

on  a  note,  bearer  against  mak- 
er, 430. 

on  record  of  judgment  of  court, 
468. 

pawnbroker,  on  a  claim  against, 
for  losing  a  pledge,  447. 

payee  against  drawer  on  de- 
fault for  payment,  438. 

payee  against  drawer  on  default 
of  acceptance  if  the  defend- 
ant has  no  effects  in  drawee's 
hands  and  no  notice  was 
given  to  defendant  of  the 
non-acceptance,  438. 

payee  against  a  drawer  who  has 
dispensed  with  presentment 
for  payment,  430. 

payee  against  drawer  when 
drawee  could  not  be  found  to 
accept  or  pay,  439- 

payee  against  executor  of  a, 
maker,  434. 

payee  against  acceptor,  436. 

payee  against  drawer  on  de- 
fault of  acceptance,  437- 

payee  against  maker  on  a  note 
payable  at  a  particular  place, 

429- 
payee  agamst  maker  on  a  note 


FORMS— Cont'd. 

payable  generally,  and  not  a 
particular  place,  428. 

party  wall,  on  a  claim  of  the 
owner  of  a,  which  defendant 
cut  into,  467. 

payee  against  administrator  of 
maker,  435. 

promise  to  marry  generally,  465. 

promise  to  marry  generally 
where  the  defendant  has  mar- 
ried another  person,  466. 

reversioner,  by,  for  damage 
done  to  a  messuage  in  the 
possession  of  his  tenant,  472. 

reversioner  against  his  tenant 
for  voluntary  waste  by  cut- 
ting down  trees,  473. 

reversionary  interest,  injury  to 
plaintiff's  goods  in  possession 
of  a  hirer,  471. 

reward  offered  for  discovering 
an  offender,  469. 

reward  for  arresting  an  offend- 
er, 469. 

sheriff,  against  a,  for  escape  of 
prisoner,  461. 

promise  to  be  accountable  for 
goods  sold  to  a  third  person, 
462. 

sheriff,  for' not  indemnifying 
bail  to  the  sheriff,  464. 

trespassing  in  dwelling  house 
and  seizing  goods  therein,  478. 

turning  away  a  domestic  serv- 
ant without  a  month's  notice, 
470. 

submission  to  an  award,  445. 

vendor  of  an  estate  in  fee  sold 
at  auction  against  purchaser 
for  not  completing  purchase 
and  paying  the  loss  on  a  re- 
sale, 482. 

Subpoena  duces  tecum,  824. 

Subpoena  ad  testificandum,  818. 

Summons  in  personal  action, 
246. 

Suggestion  by  defendant  of 
death  of  plaintiff,  709. 

Suggestion  of  death  of  plaintiff 
by  plaintiff's  attorney  and 
substitution  of  personal  rep- 
resentatives, 709. 

Suggestion  of  defendant's 
death,  after  suit  brought,  to 
continue  lien  against  realty 
2785. 

wages  of  domestic,  salaries  of 
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clerks,  etc.,  468. 

warranty  that  a  horse  sold  is 
sound,  485. 

watchmaker,  on  a  claim  against 
a,  for  losing  a  watch  deliver- 
ed for  repair,  450. 

work  and  materials,  on  a  claim 
for,  charged  in  book  entries, 
4SS. 

work,  on  a  claim,  for  prevent- 
ing plaintiff  from  completing 
a  work  which  he  had  under- 
taken under  a  written  agree- 
ment, 45S. 

Warrant  of  attorney  to  defend 
an  action,  198. 

Warrant  of  attorney  to  prose- 
cute an  action,  198. 

Writ  of  inquiry,  61S. 

Writ  of  restitution,  1210. 

Writ  of  warning  to  look  to  real 
estate     for     satisfaction     of 
claim,  2800. 
Trespass. 

negligence,  form  of  statement, 
2.154. 

libel,  form  of  statement,  2236. 

slander,  form  of  statement, 
2237. 

averment  of  special  damages, 
2239. 

for  slander  of  title  to  real  es- 
tate, 2240. 

for  slander  of  plaintiff's  ship, 
2242. 

affidavit  to  hold  to  bail,  to  con- 
spiracy, to  slander,  etc.,  2245. 

malicious  prosecution,  form  of 
statement,  2268. 

seduction,  form  of  statement, 
2280. 

conspiracy,  form  of  statement, 
2281. 

crim  con.,  form  of  statement,. 
2282. 

enticing  away  servant  or  ap- 
prentice, 2^3. 

FRACTIONS  OF  A  DAY. 

See  Affidavit  of  DEFeNSE, 

23- 

FRAUDULENT  ATTACH- 
MENT. 

1.  Remedy  by,  364. 

2.  When  it  lies,  364,  365. 

3.  What   is    a    fraudulent    dis- 

posal, 3075. 


FRAUDULENT     ATTACH- 
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4.  Does   not  include   exempted 

goods,  366. 

5.  Actual  fraud  must  be  shown, 

366,  367,  368. 

6.  May  issue  against  an  agent 

who  has  embezzled, 
367. 

7.  Mere    confession    of    judg- 

ment  will   not  justify 
an  attachment,  367. 
against   whom   an   attach- 
ment   will    be    issued, 
o   ,,r,.      368,  369,  370,  376,  377- 
o.  What   property  may   be   at- 
tached,   370,    371,    376, 
377. 
9.  Nature  of  affidavit  employed, 
^       ,  371-374,  3075. 

10.  Supplemental  affidavit  is  al- 

lowed, 371,  3076. 

11.  Proof  of  specific  facts,  371. 

12.  Who  may  make  affidavit,  373. 

13-  Must  be  verified  by  oath,  373. 

14-  Issue  of  the  writ,  375. 

15-  Practice,  375. 

16.  What  defendant  can  do,  375. 

17.  Quashing  of  writ,  375. 

18.  Service  of  writ,  378,  3076. 

19.  Property  need  not  be  taken 

into  sheriff's  posses- 
sion, 378,  379. 

20.  Sheriff   must    return    inven- 

,,„    tory.  378, 379. 

21.  What  return  he  should  make 

379. 

22.  If     substituted     service     be 

made  on  defendant's 
wife,  she  may  author- 
ize attorney  to  appear 
for  him,  379. 

23.  When   the   proceeding   must 

proceed  as  a  case  of 
foreign  attachment, 
379- 

24.  When  the  writ  is  returnable, 

379,  380. 

25.  Return-days,  379,  380. 

26.  Seizure  of  property,  381. 

27.  Bond  therefor  may  be  giv- 

en, 381. 

28.  Effect  of  officer's  failure  to 

take  i>roperty  into  his 
possession,,  381. 

29.  Plaintiff   must   also   give   a 

bond,  381. 

30.  Nature  of  it,  381-383. 
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31.  Is   given   to   secure   the   de- 

fendant, 382. 

32.  How    it    may    be    executed, 

383. 

33.  Second  bond  cannot  be  sub- 

stituted for  a  defective 
bond,  383. 

34.  It  must  be  quashed  and  at- 

tachment is  dissolved, 
383. 

35.  What  lien  is  acquired  by  the 

attachment,  385. 

36.  From  what  time  it  dates,  384. 

37.  Is  not  affected  by  an  assign- 

ment, 384. 
nor  by  time  of  service  on 
garnishee,  384. 

38.  Priority  of  attachment,  384, 

38s. 

39.  Priority  of  lien  of  first  at- 

taching creditor  is  not 
lost     by     assignment, 

38s. 

40.  Dissolution     of     attachment, 

386. 

41.  Motion  to  dissolve,  3076. 

42.  When  this  will  be  done,  386. 

43.  Effect  of  dissolution  before 

judgment,  386. 
and  afterward,  386. 

44.  What  defense  defendant  can 

make,  387. 

45.  May  file  a  bond  and  retain 

the  goods,  387. 

46.  May  file  an  affidavit  denying 

the  fraud  and  move 
the  court  to  dissolve 
the  attachment  and  en- 
ter an  exoneretur,  387. 

47.  May  move  the  court  to  quash 

the  writ,  387. 

48.  Evidence  of  fraud,  387. 

49.  Depositions,  387. 

SO   Examination    of    defendant, 
388. 

51.  Who  can  apply  for  dissolu- 

tion, 388. 

52.  Garnishee  cannot,  388. 

he  has  no  right  of  set  off, 

388. 
his  right  to  claim  property 

is  not  affected,  388. 

53.  A  defendant  who  has  assign- 

ed may  move  to  dis- 
solve, 388. 

54.  Right  of  defendant's  wife  to 


FRAUDULENT     ATTACH- 
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make  affidavit  to   dis- 
solve, 388. 

55.  Reason    for   dissolving,   388, 

389- 

56.  Order  for  dissolving  is  not 

reviewable,  389,  390. 

57.  Nor  does  a  certiorari  bring 

up  the  evidence,  390. 

58.  Effect  of  dissolution,  390. 

59.  Mode   of   proceeding   in   at- 

tachment  suit,    act   of 

1769,  391. 

60.  Exhibition  of  interrogatories 

to  the  garnishee,   391. 

61.  Filing  of  additional  ones,  391. 

62.  When  judgment  may  be  en- 

tered by  default,  391. 

63.  Court    may    order    sale    of 

goods,  391. 

64.  After  judgment  a  fi.  fa.  may 

issue  to  sell  the  goods 
attached,  391. 

65.  When  writ  may  be  quashed, 

391,  393- 

66.  Or    the    attachment   be   dis- 

solved, 392. 

67.  When  defendant  must  make 

his  motion  to  quash, 
392. 

68.  When  motion  to  dissolve  is 

too  late,  392. 

69.  Defendant  may  move  to  dis- 

solve attachment  for 
irregularity,  392. 

70.  On  motion  to  dissolve  court 

will  consider  no  alle- 
gations except  those 
in  affidavit,  392. 

71.  Latitude    allowed    in    taking 

depositions  of  defend- 
ant's fraudulent  con- 
duct, 393. 

72.  Proceedings    on    fraudulent 

sale  of  goods,  under 
act  of  190S,  393- 

73.  When   it   must   be   brought, 

393- 

74.  Applies   to    open    accounjts, 

393- 

75.  Judgment  creditors  may  pur- 

sue same  remedy  as 
before,  393. 

76.  Purchaser    must    be    made 

party,  393. 

77.  Creditor  cannot  maintain  re- 

plevin, 394. 
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78.  Levy  must  be  made  within 

ninety  days,  394. 

79.  Use   of   bill   in   equity,   393, 

rr-         394- 

80.  Affidavit  required  by  the  law, 

394- 

81.  Writ  of  attachment  may  be 

issued  against  a  person 
under  sentence  of  im- 
prisonment, 394. 

82.  Attachment  in  cases   of  ar- 

rest for  homicide,  as- 
sault and  battery,  394 

83.  Opening    of    the    judgment, 

3076.  ' 

Interpleader. 

84.  If  there  be  an  adverse  claim 

to  goods  attached  par- 
ties may  interplead, 
38s. 

85.  Who  may  grant  interpleader, 

38s. 

86.  Claimant    must    give    bond, 

38s. 
or  look  to  the  plaintiff  for 
damages,  385. 

87.  Defendant  is  entitled  to  bene- 

fits of  exemption  laws, 
38s. 
See  Attachment. 

GARNISHEE. 

1.  Proceedings      against     him, 

3047. 

2.  How  he  may  be  summoned, 

3047. 

3.  How  the  scire  facias  is  is- 

sued, 3048. 

4.  H    delayed,    garnishee    may 

rule  the  plaintiff  to  is- 
sue it,  3048. 

5.  How  a  confessed  judgment 

in  a  foreign  attach- 
ment may  be  revived, 

3049- 

6.  Interrogatories,  3049. 

7.  How  they  are  served,  3049. 

8.  Garnishee    must    make    full 

answers,  2921,  3050. 

9.  Answers    denying    indebted- 

ednesss    are   not   con- 
clusive, 3051. 
10.  What  may  be   done  if  an- 
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swers  are  not  specific, 

3052- 

11.  Consequences  of  not  answer- 

ing, 3052. 

12.  Nature  of  notice  to  garnishee 

of  time  and  place  to 
answer,  3053. 

13.  Enforcement   of    penalty   to 

adjudicate  for  insuffi- 
cient answers,  3053. 

14.  Garnishee  may  be  ruled  to 

plead  to  the  scire  fa- 
cias, 3053. 

15.  Plea  of  nulla  bona,  3053. 

16.  May  plead  specialty,  3053. 

17.  What  garnishee  may  do  un- 

der plead  of  nulla 
bona,  3053. 

18.  When    garnishee    may    take 

advantage  of  a  defec- 
tive assessment  of 
damages,  3054. 

19.  What  jury  must   find   on   a 

plea  of  nulla  bona, 
3054. 

20.  Garnishee    may    plead    prior 

attachment  of  proper- 
ty, 3054. 

21.  To    what    extent    garnishee 

may  plead  set-off,  3054. 

22.  Garnishee  must  guard  inter- 

est of  defendant,  3055. 

23.  Must   make   every  legal  de- 

fense, 3055. 

24.  What  defenses  he  can  make, 

3056. 

25.  Cannot  question   validity  of 

judgment  against  the 
defendant,  3057. 

26.  What  evidence  may  be  intro- 

duced, 3057. 

27.  If  a  judgment  is  attacked  by 

a  creditor  of  the  plain- 
tiff, proceeds  will  be 
ruled  into  court,  3057. 

28.  Proceedings  will  not  be  stay- 

ed, 3057. 

29.  Disclosure    of    assets    by    a 

judgment  creditor, 
3057. 

30.  What    the    jury    may    find, 

3057,  3058. 

31.  How  trial  may  be  conducted, 

use  of  interrogatories 
anid  answers,  and 
pleadings,   3058. 
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32.  Verdict  should  not  be  enter- 

tered  for  a  stated  sum, 
3059. 

33.  When  a  general  verdict  may- 

be treated  as  amended, 

A.    .3?S9- 

34.  Admissions     by     garnishee, 

3059. 

35.  Plamtiff  may  have  judgment 

against  garnishee,  eith- 
er for  want  of  appear- 
ance, default  of  an- 
swers, or  after  verdict 
on  scire  facias,  3059- 
3061. 

36.  Proper  form  of  judgment  by 

default,  3059,  3060. 
yj-  Judgment  of  court  in  an- 
other state  on  a  for- 
eign attachment  is  not 
conclusive  evidence  of 
the  debt  in  an  action 
on  the  judgment,  3062. 

38.  Judgment      in      garnishee's 

favor  is  no  bar  to  sub- 
sequent action  by  de- 
fendant against  him, 
3062. 

39.  Effect   of   judgment   against 

garnishee,  3062. 

40.  A  judgment  against  him  does 

conclude  the  rights  of 
third  parties,  3062. 

41.  Defendant    who    appears    to 

take  a  rule  to  dissolve 
attachment  becomes  a 
party  to  the  proceed- 
ing, and  a  judgment 
may  be  obtained 
against  him,  3062. 

42.  Only    property    attached    is 

bound,  3063. 
judgment  against  garnishee 
operates  as  assignment 
of  the  fund  attached, 
3063. 

43.  When     judgment     may     be 

opened,  3063,  3064. 
44..  Garnishee   is   not   liable    for 
intent,  3064. 

45.  Security  may  be  acquired  to 

restore  property,  3064. 

46.  What    plaintiff    may   do    in- 

stead of  giving  securi- 
ty, 3065..         .      ^    . 

47.  Issue  of  writ  of  scire  facias 

ad  disprobandum,  3065. 
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GARNISHEE— Co»M. 

48.  Granting     of      interpleader, 

30(56. 

49.  Issue   of   attachment   execu- 

tion, 3066. 

50.  Nature  of  it,  3066. 

51.  Issue  of  it  against  joint  de- 

fendants, 3067. 

52.  Execution    against   partners, 

3067. 

53.  Execution    when    land    has 

been  attached,  3068. 

54.  Issue  of  execution  in  cases 

before  a  justice  of  the 
peace,  3068. 

55.  On  justice's  transcript,  3069, 

3070. 

56.  Practice  after  plaintiff's   re- 

fusal for  a  year  to  pro- 
ceed, 3070. 

57.  Intervention    and    setting 

aside  judgment  by  a 
third  party,  3070-3072. 

58.  When  fractions  of  a  day  are 

considered  between  as- 
signments and  attach- 
ments, 3071. 

59.  Corporation   with   notice   of 

transfer  of  stock  must 
protect  the  assignee  in 
attachment  proceed- 
ings, 3072. 

60.  Garnishee  is   a   mere  stake- 

holder of  money  in  his 
possession,  3072. 

61.  Costs  in  foreign  attachment, 

3073. 

62.  Non-resident  must  enter  se- 

curity, 3074. 

63.  Counsel  fees,  3074. 

See  Fraudulent  Attach- 
ment ;  Corporation, 
21 ;  Abatement,  26 ; 
Assignees  and  'Trus- 
tees, 7 ;  Deposition, 
42. 

GUARDIAN. 

See  Affidavit  of  Defense,  130. 

HABEAS  CORPUS. 

1.  Use  of  sanctioned  by  act  of 

1836,  9. 

2.  Supreme   court   justice   may 

issue,  7,  12,  13. 

3.  When  prisoner  should  be  dis- 

charged, 13. 
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HABEAS  CORPVS—Confd. 

4.  Must  be  heard  before  court 

in  banc,  13. 

5.  Cannot    be    substituted    for 

writ  of  error,  13. 

6.  When  no  relief  may  be  ad- 

ministered on,  13. 

7.  When  habeas  corpus  and  cer- 

tiorari  may   be   ancil- 
lary, 13,  14. 

8.  When  certiorari  may  issue  to 

bring  up  record,  14. 
and  the  prisoner,  14. 
I  and  admit  him  to  bail,  14. 

form  of  recognizance,   14. 
See  SuBpcSNA,  21. 

HEARINGS  AND 

ARGUMENTS. 

1.  What  action  court  will  take 

in  default  of  appear- 
ance, 1 186. 

2.  Appellee  may  plead  or  demur 

to   assignment    of    er- 
rors, 1 186. 

3.  Pleas  in  error  are  common 

or  special,  1186. 

4.  Different    pleas,    statute    of 

limitations,    etc.,    that 
may  be  pleaded,  1 186, 

1 187. 

5.  Time  for  hearing  cases,  1187. 

6.  Return  days,  1187,  1188. 

7.  How   cases   shall   be   called, 

1 188. 

8.  Time  for  argument,  1188. 

9.  Cases    assigned    each    week, 

1189. 
10.  Where  case  may  be  barred,  ' 

1 189. 

II  Daily  list,  1 189. 

12.  Separate  list  for  short  cases, 

m         "^■ 

13.  Transfer  of  causes,  iigo. 

14.  What  causes  shall  have  pre- 

cedence, 1190. 

15.  When  cause  can  be  put  back 

on  regular  list,  1190. 

16.  Time  for  short  causes,  1190. 

17.  Rearguments,  iigo. 

See  Appeals. 

HOLIDAY. 

See  Appeal,  2;  Judgment 
BY  Confession,  43. 

HUSBAND  AND  WIFE. 

I.  Authority  of  husband  to  con- 
stitute an  attorney  to 


HUSBAND  AND  WIFE— Coni'rf. 
appear  in  court  for 
both,  284. 

2.  Appeals  that  may  be  taken  in 

cases  of,  directly  to 
the  supreme  court,  9. 

3.  Husband  is  not  liable  to  ar- 

rest for  securing  debt 
due  to  his  wife,  350. 
See  Married  Women; 
Execution;  Affidavit 
OF  Defense  ;  Assump- 
sit and  other  actions. 

INJUNCTION. 

1.  What  courts  may  grant  them, 

133. 

2.  Will   not    lie   to    enforce    a 

penal  statute,  133. 

3.  To  prevent  erection  of  what 

works,  133. 

4.  To   restrain   abuse  of   fran- 

chise, 133. 

5.  To  restrain  a  breach  of  con- 

tract, 134. 

6.  To  restrain  a  trespass  or  nui- 

sance or  waste,  134, 
13s,  136,  137- 

7.  To  control  and  regulate  offi- 

cers    in      discharging 
their     functions,     136, 
,       '37- 

8.  When  injunction  will  not  be 

granted,  136. 

9.  Will  take  no  jurisdiction  in 

their  amotion,  136. 

10.  To  enjoin  a  bank  from  pay- 

ing out  money,  137. 

11.  To  prevent  persons  from  en- 

ticing apprentices,  137. 

12.  To  restrain  a  justice  in  part- 

nership matters,  137. 

13.  To  restrain  removal  of  body 

from  cemetery,  137, 
138. 

14.  Preliminary   injunction   can- 

not be  issued  until 
bond  is  given,  138. 

notice  of,  138. 

when  motion  must  be  ar- 
gued, 138. 

a  clear  right  must  be 
shown,  139. 

equity  rule  relating  to 
granting  of,  140. 

dissolution  of,  140,  141. 

when  it  will  not  be,  141. 

See  Equity;  Execution, 
96. 
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INFIRM  WITNESS. 

See  Deposition. 
INSANE. 

See  Affidavit  op  Defense, 
30;  Divorce;  Lunacy 
Proceedings. 

INSPECTION  OF  PAPERS. 

I.  Court  will  grant,  inspection 
of  in  plaintiff's  posses- 
sion, to  enable  defend- 
ant to  prepare  his  de- 
fense, 542,  543. 
See  Documents  ;  Affi- 
davit OF  Defense,  56, 
91. 

INSURANCE. 

See  Affidavit  of  Defense, 
32. 

INTEREST. 

See  Costs,  38,  84;  Judg- 
ments, 48;  Execu- 
tion, 4SS. 

INTERPLEADER. 

1.  At  common  law,  653. 

2.  Act  of  1810,  654. 

3.  When  it  lies,  654-657. 

4.  Garnishees,  657. 

5.  Use  of  action  by  sheriff,  657, 

659. 

6.  Or  demand  of  an  indemnity, 

657. 

7.  Plaintiff  m  attachment  exe- 

cution, 657,  658. 

8.  When  garnishee's  remedy  is 

in  equity  and  not  by 
interpleader,  658. 

9.  Assignee    cannot    intervene, 

ID.  When   money   may   be   paid 
into  court,  658. 

11.  Garnishee  may  notify  claim- 

ant of  fund  to  defend, 
658. 

12.  Defendant  cannot  controvert 

garnishee's  admission, 
of  amount_  of  fund  in 
his  possession,  658. 

13.  Burden    of    proof    between 

plaintiff  and  an  as- 
signee claimant,  658. 

14.  Practice,  659,  660. 

15.  Who  can  bring  the  proceed- 

ing, 659,  660. 


INTERPLEADER— Co»<'rf. 

16.  Service  of  process,  660. 

17.  The    petition    and    affidavit, 

660,  661. 

18.  Statement  must  be  filed,  660. 

19.  When  it  is  too  late  to  apply 

for,  661. 

20.  Scire  facias  is  not  awarded 

against    the    claimant, 
661, 

21.  Judgment,  661. 

22.  Staying  of  execution,  661. 

See  Garnishee;  Fraudu- 
lent Attachment; 
Amendments,  13. 

INTERROGATORIES. 

See  Deposition,  24;  Com- 
mission ;  Garnishee  ; 
BiLi,  OF  Discovery,  id. 

JEOFAIL. 

What  amendments  are 
cured  by  statutes  of, 
3249. 

JOINDER  OF  ACTION. 

See  Action,  8,  9,  26,  27; 
Partnership,  2,  3,  7. 

JOINT  TRESPASS. 

I.  If  privileged  and  unprivi- 
leged persons  unite  in 
joint  trespass,  privilege 
from  arrest  is  lost,  234, 
236. 
See  Trespass. 

JOINT  STOCK  COMPANY. 

1.  Liability  of,  2883,  2884. 

2.  How  it  can  sue  and  be  sued, 

2883,  2884. 

3.  Mode  of  serving  writ  against, 

2883,  2886. 

4.  When  members  are  liable  as 

partners,  2885. 

5.  How   statute   of   limitations 

applies  to,  2887. 
See  Corporations. 

JUDGMENT. 

1.  Deposit,  1012. 

2.  Time  when  judgment  may  be 

entered     on     verdict, 
1013. 

3.  Entry  by  prothonotary,  293, 

1013. 
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JUDGMENT— Conf'rf. 

after  payment  of  fees,  1013, 
1014,  1015. 

4.  How  entry  is  made,  1014. 

5.  Statute  of  limitations  is  no 

bar  to  entry,  1015. 

6.  In    what    docket    judgments 

are  entered,  ioiS-ioi7- 

7.  Entry  on  the  judgment  in- 

dex, 1015-1017. 

8.  Plaintiff  should  see  that  his 

judgment  is  rightly  en- 
tered, lois. 

9.  But  prothonotary  is  respon- 

sible    for    his    negli- 
gence, 1015-1017. 
ID.  What  are  material  defects,  in 
entering,  1015-1017. 
entry  of  judgment  in  court, 
1017,  1018. 

11.  When    the    judgment   is    an 

estoppel  to  a  new  suit, 
1792. 

12.  Essentials    to    create    a    res 

adjudicata,    1993. 

no  question  becomes  res 
adjudicata  until  final 
judgment,  2003. 

how  far  the  rule  extends, 

1993. 
application  of   rule  to  at- 
tachment     executions, 

1994. 
in   judgments   arrested   or 

reversed,  1994. 
in  actions  to  recover  goods, 

1994- 
in  partnership  matters, 

I99S,  1994. 
in  other  cases,  199S-1997. 

13.  When   judgment   is    entered 

on  a  judgment  note 
none  can  be  entered  on 
the  warrant,  2001. 

14.  A  judgment  at  law  is  equally 

conclusive  in  a  court 
of  equity,  2002. 

Lien  of  Judgment. 

15.  It  is  a  lien,  85,  1018. 

16.  What  it  embraces,  1018-1020. 

17.  It  is  general,  1019. 

18.  In  an  equitable  estate,   1019, 

1020,  1026. 

19.  What    interest    in    land    be- 

comes a  lien,  1020. 

20.  When  it  begins  to  run,  1021, 

1022. 


JUDGMENT— Cowi'd. 

21.  Priority  of  judgments,  1021, 

1022-1024. 

22.  Judgments   are   so   regarded 

from  time  of  signing, 
1022. 

23.  Lien     may     attach     though 

judgment  is  entered 
on  holiday,  1022. 

24.  Jury  should  not  decide  when 

judgment  was  entered 
for  record,  1022. 

25.  Lien  on  purchase  money  se- 

curities, 1024-1026. 
mortgages,  1024. 

26.  Lien  on  land  conveyed  to  de- 

fraud  creditors,    1027. 

27.  Transcript  of  judgment  filed 

in  prothonotary's  office 
becomes  a  lien,  1027- 
1029. 

28.  Are  in  effect  judgments  of 

common  pleas,  1027, 
1028. 

29.  It  cannot  create  a  lien  after 

the  judgment  debtor's 
death,  1028. 

30.  Where  transcript  must  be  en- 

tered, 1028. 

31.  Time  when  it  must  be  filed, 

1028. 

32.  Judgment    may    be    stricken 

off  when  transcript  is 
void,  1028. 

33.  When  attachment   execution 

on  justice's  transcript 
may  be  entered,   1029. 

34.  Effect  of  appeal  on  judgment 

entered  on  transcript, 
1029. 

35.  Lien  of  judgment  entered  on 

a  bond  and  warrant  of 
attorney,   1029,   1030. 

36.  Proceedings     to     determine 

wether  lien  exists  and 
extent  of,  1030. 

37.  What  is  bound  by  judgment 

against  vendor  for  un- 
paid purchase  money, 
86. 

38.  What  a   purchaser  under   a 

judgment  acquires,  86. 

Joint  Judgments. 

39.  Joint  judgments,   1031,  1032. 

40.  How  common  law  has  been 

changed  by  statute, 
1033. 
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JUDGMENT— Cont'd. 

41.  Service  must  be  against  all, 

.     1033. 

42.  Actions      against      partners, 

1034,  1035- 

43.  Death  of  defendant  pending 

the  action,  1035. 

44.  Joint  debtors,  103S,  1036. 

45.  Joint  contractors,  1036. 

46.  Judgments    for    want    of    a 

sufficient  affidavit  of 
defense,  when  same 
are  in  default  and  oth- 
ers go  to  trial,  1037. 

Amendment  of  Judgments. 

47.  Amendment    of    judgments, 

1038. 
in  what  cases,  1038,  1048. 
after  the  end  of  the  term, 

1040. 
character    of     amendment 

allowed,  1041. 
judgment    cannot    be    re- 
formed, 1042,  1048. 
amendments     of     justice's 

record,  1042. 
how     far     supreme    court 

may  go   in   amending, 

1043,  1044. 

48.  Interest   on   judgment,    1044, 

1047. 

interest  when  judgment  is 
affirmed  on  error, 
1046. 

when  it  cannot  bfe  recover- 
ed, 1046. 

when  it  ceases,  1046,  1047. 

49.  Defendant  can   relieve  him- 

self by  paying  amount 
of  judgment  into 
court,  1046. 

50.  Judgment     on     balance     in 

favor     of     defendant, 

51.  In  suit  of  commonwealth  de, 

fendant    cannot    have 
certificate  of  a  balance 
in  his  favor,  1048.     ^ 
S2   Assignment      of      plaintiffs 
claim  before  trial  will 
not  deprive  defendant 
of  his  right  to  enter  up 
judgment  for  a  balance 
in  his  favor,  1048.  _ 
c-7    Judgment    with    reservation 
^^'  of   plaintiff's   right  to 

proceed  for  balance, 
104S. 


JUDGMENT— Co»«'(f. 

Opening  Judgment. 

54.  Time  within  application  must 

be  made,  1049,  iioo. 

55.  On  whose  application,  1049- 

1051. 

56.  Motions     to     open     on     the 

ground  of  irregularity 
must  be  made  by  the 
defendants,    1051-1052. 

57.  Motions  by  creditors,  1052. 

for  fraud,  1052. 

on  a  collateral  issue,  1053. 

how  application  of  subse- 
quent creditor  will  be 
regarded,   1054. 

judgment  entered  on  a 
warrant  of  attorney  or 
by  default  may  be 
opened,  86. 

58.  Mode  of  procedure  on  credi- 

tor's petition,   1055. 

59.  It  is  a  substitute  for  a  bill  to 

enjoin  stay  of  execu- 
tion, 186. 

60.  Opening  of  judgment  for  ir- 

regularities, 1056,  1057. 

61.  For  mistakes,  1057-1059. 

62.  For  want  of  affidavit  of  de^ 

fense  when  one  exists, 
I0S9,   1063. 

63.  For  want  of  contractual  ca- 

pacity, 1058. 

64.  To  let  in  plea  of  statute  of 

limitations,    1059. 

65.  For   pretermitted   matter  of 

defense,  87. 

66.  How  far  court  may  go  in  ex- 

ercise of  its  discretion 
in  opening,  1060. 

66.  When  court   will   not   open, 

1060. 

67.  If  judgment  has  been  paid, 

1060. 

68.  Nor  a  judgment  entered  on  a 

transcript  of  justice 
filed  in  court  as  a  lien, 
1060. 

69.  Nor     when     defendant     has 

neglected  his  rights, 
1061. 

70.  Time  when  judgment  may  be 

opened,  1061. 

71.  It  may  be  after  end  of  term 

for  fraud  and  other 
reasons,  1061. 

72.  Mode  of  trial,  1062. 
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JUDGMENT— CoMt'd. 

'  73-  Application  for  feigned  issue, 
1062,   1063. 

74.  Grounds   of   relief   must  be 

disclosed,  1063. 

75.  Rule  to  show  cause  for  open- 

ing judgment  should 
not  be  stayed  without 
special  order,  1062. 

76.  Judgment   can   be   set   aside 

only    for    matter    ap- 
,  pearing  on  face  of  rec- 

ord, 1063. 
-  ^^.  Court   in   opening   may   im- 
pose terms,  1063. 

78.  Burden  of  proof,  1064. 

79.  Lien    of    judgment    may    be 

discharged  by  payment 
into  court,  1064. 

80.  When  money  is  not  paid  into 

court  order  may  be 
made  for  sale  of  per- 
ishable property,  1064. 

81.  Appeals  from  order  opening 

or  refusing  to  open 
judgment,  1064. 

82.  When  it  may  be  attacked  col- 

laterally,  1065,   1066. 

83.  Application    to    open    is    an 

equitable  proceeding, 
1066. 

84.  A  rule  to  open  is  the  proper 

remedy  for  an  irregu- 
larity dehors  the  rec- 
ord, 1067. 

85.  It  is  an  improper  remedy  to 

establish  a  defense 
originating  since  rendi- 
tion of  the  judgment, 
1067. 

86.  Court  cannot  open   a  judg- 

ment entered  on  a 
transcript,   1067. 

87.  If  judgment  is  void  on  its 

face  it  may  be  stricken 
off,  1067. 

88.  If  motion  to  open  judgment 

is  too  late,  court  may 
control  execution  and 
enforce       defendant's 
■  _      equities,  1067. 

89.  A  judgment  of  non-suit  can- 

not be  opened,  1067. 
remedy  is  motion  to  take 
_  it  off,  1067. 
go.  Bill   in  equity   is   sometimes 
the  remedy  instead  of 
opening,  1067,  1072. 
if  this  fails  defendant  can- 


JUDGMENT— Cowi'd. 

not  go  back  to  the 
other  remedy,  1072. 

91.  Motion  to  open  is  an  appeal 

to  equity  powers  of  the 
court,  1068. 

92.  What   petition   and   affidavit 

should  state,  300,  301, 
1068,  1069. 

93.  An   opinion   should   be   filed 

with  the  decision,  1068. 

94.  Second  application  to  open, 

1068,  1073. 

95.  Remedy  if  there  was  no  serv- 

ice of  the  writ,  1068. 

96.  When  it  may  be  opened  and 

plea  in  abatement  be 
filed,  1068. 

97.  How  questions  at  issue  are 

to  be  determined  by 
jury,  1069, 

98.  Framing  the  issue,  871,  1069. 
^99.  Feigned  issues,  1069. 

100.  If  there  be  several  judg- 
ments  and  different 
defenses,  a  separate  is- 
sue should  be  framed 
in  each  case,  1069. 

loi.  Action  on  demurrer  to  peti- 
tion, 1069. 

102.  Discretion  of  court,  terms  of 

opening,  87,  300,  1069. 

103.  Measure  of  proof   required, 

1070,  1071. 

104.  Rule  to   set  judgment  aside 

may  be  amended  to 
open,  1071. 

105.  How   rule   to   open  may  be 

amended,  1071. 

106.  Proper   practice   in   opening 

judgment  that  has  been 
paid,  1071. 

107.  What  should  be  done  when 

defendant  seeks  to  set 
off  credits  against 
judgment,    1072. 

108.  What     court     must     do     if 

amount  is  disputed, 
1072. 

109.  Time  when  defendant  must 

move    to    open    judg- 
ment, 1072. 
iio.  A  rehearing  may  be  granted, 
1072. 

111.  Issue     of     execution     after 

opening  judgment, 
1072,  1073. 

112.  Effect  of  discharge  of  rule  to 

open  a  judgment,  1073. 


Index. 


42 1 1 


Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-1967;    Vol.  Ill,  pp.  i9«9-2972;    Vol.  IV,  pp.  2974-3619 


JUDGMENT— Coni'd. 

113.  Lien  is  not  affected  by  open- 

T.7U     '"^'  '°73,  1074,  1077- 

114.  When  conditions  of  opening 

are  not  performed  an 

execution    may    issue, 

1074. 
1x5.  Eflect  of  erroneous  opening, 

1074- 
116.  A  judgment  may  be  opened 

in  part,  1074. 

116.  If  opening  is  refused  on  one 

ground,  when  a  sup- 
plemental petition  will 
be  refused,  1074. 

117.  Judgment    marked    satisfied 

cannot  be  opened,  1074. 

118.  What  court  may  do  on  a  rule 

to  satisfy  a  judgment, 
1074- 

119.  What  should  be  done  when 

the  amount  due  is  dis- 
puted, 1074. 

120.  Opening  of  judgment  of  re- 

vival, 299. 

121.  Judgment    entered    on    jus- 

tice's transcript  cannot 
be  opened  to  create  a 
lien,   300. 
remedy  is  by  appeal  or  cer- 
tiorari, 300. 

122.  Judgment  for  default  of  ap- 

pearance may  be  open- 
ed after  expiration  of 
term,  300. 

123.  In  case  of  opening  judgment 

if  a  rule  to  open  or 
strike  off  a  judgment 
has  been  discharged,  a 
court  of  equity  will 
not  subsequently  enter- 
tain a  bill  to  set  aside 
the  judgment,  2002, 
2003. 

124.  Appeals,  107s,  1076. 

Transfer  of  Judgment. 

125.  Transfer  of  judgment,  1076- 

1082. 

126.  To  another  county,  1076- 1080. 

127.  How  lien  against  land  in  an- 

other county  may  be 
obtained.   I077- 

128.  Issue  of  execution,  1077. 

129.  What    judgment    cannot    be 

transferred,  1077. 

130.  Court  to  which  judgment  is 

removed  has  no  power 


JUDGMENT— Con/'(f. 

except  for  purposes  of 
execution,    1079,    1080. 
-    131.  Mode    of    making    transfer, 
1080,  1081. 

132.  Effect  of  transfer,  1081. 

133.  Transfer  of  an  award,  1081, 

1082. 

134.  Court    cannot    decree    satis- 

faction on  application 
of     subsequent     judg- 
ment creditor,   1090. 
but  may  on  application  of 
terre  tenant,  1091. 

135.  What    petition    must    aver, 

logi. 

how  facts  must  be  shown, 
1091. 

appointments  of  common- 
er to  take  testimony, 
1091. 

136.  What  court  may  do  on  a  rule 

to  satisfy  a  judgment, 
1091. 

Satisfaction  of  Judgment. 

137.  Satisfaction  of  judgment  ten 

years  old,  1091-1093. 

138.  When   entry   of   satisfaction 

may  be  stricken  off, 
1093. 

139.  Where  motion  to  strike  off 

judgment  is  the  proper 
remedy  for  correction 
of  what  errors,  1093- 
1098. 

140.  A  common  law  proceeding, 

1098. 

141.  An  irregular  judgment  may 

always  be  stricken  off, 

1098,  1099. 

142.  Distinction     between     open- 

ing   and    striking   off, 

1099,  1 100. 

143.  Effect  of  striking  off,  iioi. 

144.  How  right  to  strike  off  may 

be  lost,  IIOI,  1 102. 

145.  How    far   court   will   go   in 

changing  or  reversing 
its  orders,  1 102. 

146.  No     time     limit     restricting 

power  of  court  to 
strike  off  judgment  by 
confession  or   default, 

HOG. 

on  adverse  judgments  ac- 
tion must  be  taken  be- 
fore  the   end   of   the 
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term  at  which  they  are 
entered,  iioo. 

147.  Satisfaction  of,   1082-1093.  _ 

148.  When  defendant  may  have  it 

entered,  1082. 

149.  Effect   of    payment    to    pro- 

thonotary,  1083,  1084, 
1086. 

150.  Plaintiff's  attorney   may  re- 

ceive payment,  1082. 

151.  Attorney  cannot  object  to  re- 

ceiving satisfaction, 
1083,  1084. 

152.  Sheriff   cannot   receive   pay- 

ment, 1054. 

153.  Effect   of    entry   on   docket, 

1084-1086. 

154.  Effect  of  payment  by  third 

party,  1085. 

155.  One  of  several  creditors  can 

satisfy  it  only  for  him- 
self, 1085. 

156.  Duty  of  prothonotary  in  en- 

tering satisfa  c  t  i  o  n, 
1086,  1087,  1091. 

157.  Penalty  for  not  entering  sat- 

isfaction, 1086,  1087. 

158.  Court  may  order  satisfaction, 

loSS-iogo. 

159.  What  the  proof  must  show, 

1090. 

160.  Court  may  vacate  entry  of 

satisfaction,  1102. 

Appeals. 

161.  Different  forms  and  distinc- 

tions between  them, 
107s,  1076,  1 108,  1103, 
1109,  1 124,  1125. 

162.  Statutory  appeals,  1109. 

163.  From  a  decree  on  an  applica- 

tion to  open  a  judg- 
ment, 1109-1101. 

164.  Entered  on  a  warrant  of  at- 

torney, 1 109,  mo. 

165.  Entered     under     a     default 

clause  in  a  lease,  mo. 

166.  What  party  may  appeal  from 

application  to  open,  va- 
cate and  strike  off  a 
judgment,  mi. 

167.  Appeals  may  be  taken  from 

reports,  assessments, 
etc.,  of  municipal  offi- 
cers, mi,  1112. 

168.  Tax  payers  may  appeal,  1112. 

169.  Appeals   in   matters   of   ac- 


JUDGMENT— Co«frf. 

count,  1 1 12,  1113. 
See    Abatement,    g,    31 ; 
Affidavit  of  Defense, 
Appeai,. 

JUDGMENT  BY  CONFES- 
SION. 

1.  Nature  of  a  cognovit,  582. 

2.  Entry  of,  583,  584,  S8s. 

3.  Entry    of    cautionary    judg- 

ment, 584. 

5.  Opening  of,  585,  584. 

6.  Statement  of  cause  of  action 

must  be  filed,  585. 

7.  Effect  Of  an  agreement  about 

statement,   585. 

8.  Defendant    may    appear   be- 

fore prothonotary  and 
'  confess  judgment,  585. 

9.  Agreement    to    enter    judg- 

ment as  of  a  particular 
term,  586. 

10.  For  whom  attorney  can  ac- 

knowledge    judgment, 
586. 

11.  Confession  by  a  partner  and 

partnership,    586,    s87- 

12.  Confession   by   an    executor 

and  administrator,  587, 
588. 

13.  Minor  cannot  confess  judg- 

ment, 588,  592. 

14.  Confession    by   officer    of    a 

corporation,  588. 

15.  Lien  acquired  by  confession, 

588,  589. 
effect  of  agreement,  589. 

16.  Authority    of    prothonotary, 

589-591. 

17.  May  enter  amicable  confes- 

sion, 590,  592. 

18.  What    may    be    included    in 

judgment,  591. 

19.  Nature  of  warrant  of  attor- 

ney, 591. 

authority  of,  591,  592. 

form  and  validity,  592. 

warrant  must  be  witnessed, 
592,  594- 

need  not  be  under  seal, 
593. 

may  be  executed  on  Sun- 

,       day,  593. 

how  judgment  may  be  en- 
tered, 593. 

and  against  a  corporation, 
593. 
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20.  Judgment    must   aver   a    de- 

fault, 593- 

21.  When  it  may  be  entered  in 

ejectment,  593,  594. 

22.  When  the  warrant  is  functus 

officio,  593,  606. 

23.  Warrant    must    contain    full 

authority,  593. 

24.  Use  of  parol  evidence  to  de- 

fine   authority   .of    it, 

593- 
and  to  show  who  were  to 
be    benefited    by    con- 
fession, 596. 

25.  Opening     of     judgment     by 

confession,  594. 

26.  How  warrant  may  be  signed, 

594-  ,      .,     , 

by  husband  and  wife  for 
each  other,.  594. 

27.  Authority  in  warrant  to  con- 

fess   judgment    in    an 
amicable  action,  594. 

28.  Filing  of   warrant,   595. 

29.  When  prothonotary  may  en- 

ter judgment,  595.  596, 
601. 

30.  Assent  of  beneficiary  is  not 

needed,  596. 

31.  Rights  of   creditors   in   con- 

fessed judgment,   596, 
601. 

32.  Confession  by  wife  and  hus- 

band, 596,  597- 

33.  What    may    be    included    in 

confession,  597-600. 

34.  Against  whom  judgment  may 

be  entered,  597-600. 

against  a  married  woman 
who  gave  warrant  be- 
fore marriage,  598. 

against    surviving    obligor, 

599-  .    :,  . 

35.  For  what  amount  judgment 

may    be    entered,    598, 

599-.    , 

36.  Entry  of  judgment  on  jomt 

warrant,  599.  600. 

37.  When  the  confession  is  in- 

terlocutory, 600. 

38.  The  amount  liquidated  after 

trial,  600. 

39.  Confesion  is  presumed  to  be 

regular,  600,  601. 

40.  Time  of  entry,  602-604. 

when  warrant  is  twenty 
years  old,  602,  604. 


JUDGEMENT     BY     CONFES- 
SION—Confd. 

41.  Warrant    must    be    filed    in 

prothonotary's      ofiice, 
602. 
this  may  be  done  after  of- 
fice hours,  602. 

42.  May    enter   judgment    on    a 

legal  holiday,  602. 

43.  Warrant  may  be  handed  to 

prothonotary  on  Sun- 
day, 602. 

44.  May  be  entered  before  ma- 

turity of  debt,  602, 
603. 

45.  May  be  entered  after  death 

of  obligee,  603. 

46.  May  be  entered  on  a  prom- 

issory note  after  six 
years,  603. 

47.  Entry  of  judgment  on  debt 

due     more     than     ten 
years,  603,  604. 
motion   and    affidavit    re- 
quired   to    support    it, 
603,  604. 

48.  Effect  of  judgment,  604-607. 

similar  to  verdict,  604. 
conclusiveness,  605. 

49.  Judgment     entered     in     one 

county  may  be  stricken 
off  and  entered  in  an- 
other, 605. 

50.  Judgment  given  as  collateral 

security,  605. 

51.  Judgment  for  rent,  605. 

52.  Parol    evidence    is    not    ad- 

missible to  contradict 
judgment  note,  605. 

53.  Parties  cannot  nullify  judg- 

ment, 606. 

54.  Prothonotary  should  file  the 

warrant,  606,  607. 

55.  Written   agreement   between 

parties  to  restrain  or 
enlarge  the  right  of 
execution,  607. 
use  of  parol  evidence  to 
establish  contempora- 
neous agreement,   607. 

56.  Opening  and  striking  off  of 

judgment,  607-610. 

57.  Is    an    equitable    proceeding, 

608. 

58.  Effect  of  opening,  608. 

59.  Defenses,  608,  6og. 

may  open  judgment  to  per- 
mit statute  of  limita- 
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tions  to  be  pleaded, 
609. 

60.  When  judgment  will  not  be 

opened,  609. 

61.  Rights  of  creditors  to  have 

judgment  opened,  610. 

62.  How   application    should   be 

made,  610. 

63.  Effect    of    moving    to    open 

instead  of  to  set  aside 
a  judgment,  610. 

64.  Application  should  be  made 

promptly,  610. 

65.  Causes  for  opening,  610,  611. 

66.  Appeals,  611,  612. 

67.  Judgment     confessed     after 

revocation  will  be 
stricken  off,  612,  613. 

68.  Death  operates  as  a  revoca- 

tion, 612. 
See  Judgment;  Judgment 
BY  Default;    Amica- 
ble Action,  8. 

JUDGMENT  BY  DEFAULT. 

1.  Nature  of  judgment  by  de- 

fault, 491. 
when  affidavit  of   defense 
must   be    filed,    Phila- 
delphia rules,  491. 

2.  Judgment  for  want  of  a  plea, 

492. 

3.  Prothonotary  will  not  enter 

rule  to  plead  on  his 
own  motion,  492. 

4.  Notice  to  plead  is  equivalent 

to  notice  of  rule  to 
plead,  492. 

5.  Default    cannot    be    entered 

for  want  of  plea  with- 
out service  of  copy  of 
declaration,  492. 

6.  When  court  on  motion  will 

set  aside  the  judgment, 
ment,  493. 

7.  Plaintiff    may    waive    judg- 

ment by  default,  493. 

8.  Judgment   irregularly   enter- 

ed for  want  of  appear- 
ance, 493. 

9.  Withdrawal    of    appearance, 

494,  520. 

10.  When  court  will  not  allow  it 

against  plaintiff's  con- 
sent, 494. 

11.  Notice    of     withdrawal     to 


JUDGMENT   BY   DEFAULT— 

Cont'd. 

plaintiff  or  his  counsel, 

494- 

12.  Petition  of  withdrawal,  494. 

13.  When  judgment  is  interlocu- 

tory, 494. 

14.  What  is  sufficient  to  prevent 

judgment  for  want  of 
an  appearance,  283. 

15.  Judgment  in  case  of  several 

defendants,  some  not 
served,  others  not  ap- 
pearing, 286. 

16.  If   defendant    does    not   ap- 

pear, he  is  liable  to  a 
judgment  against  him, 
287. 
it  is  a  penalty  for  not  com- 
plying with  the  sum- 
mons, 287. 

18.  Effect    of    appearance    and 

withdrawal  by  attor- 
ney, 287. 

19.  Judgment  cannot  be  entered 

in  replevin  for  want  of 
appearance,  287. 

20.  Judgment     by     default     for 

want  of  appearance 
cannot  be  entered 
against  defendant  ar- 
rested under  capias 
and  discharged  on  spe- 
cial bail,  335. 

21.  Plaintiff  may  file  an  appear- 

ance for  the  defend- 
ant, 287. 

22.  Justice  of  the  peace  may  ren- 

der judgment  by  de- 
fault, 292. 

23.  On  appeal  from  a  justice  de- 

fault may  be  entered 
for  want  of  an  appear- 
ance, 287. 

24.  When   judgment  by   default 

may  be  entered  with- 
out motion,  292. 

25.  Defauh    judgment    must    be 

distinctly  warranted, 
287. 

26.  Return     must     show     good 

service,  287. 

27.  May   be   taken    on   an   alias 

writ,  288. 

28.  Return  of  service  not  under 

oath  is  invalid,  288. 

29.  When  plaintiff  is  entitled  to 

a  default,  288-290. 
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Cont'd. 

30.  Plaintiff    must    file    declara- 

tion, 288,  289. 

31.  Default  is  an  office  judgment, 

289. 

32.  Default  in  scire  facias,  290. 

32.  Allowance  of  quarto  die  post, 

290. 

33.  Entry  of  a  common  appear- 

ance, 291. 

34.  If    improperly    entered    how 

relief  may  be  obtained, 

293-  ,     . 

35.  Judgment    by    default    is    a 

conditional  judgment, 
293- 

36.  Judgment  affirmed  by  highei 

court  may  be  opened 
by  lower  one,  294. 

37.  When  motion  to  open  judg- 

ment may  be  allowed, 
294. 

38.  Judgment  by  default  maj*^  be 

amended,  294. 

39.  Reasons    for   opening   judg- 

ment by  default,  294, 
29S- 

40.  Want  of  appearance,  296-298. 

41.  Delay,  297. 

42.  Neglect,  297. 

43.  Want  of  plea,  298. 

44.  Entry  of  default  and  appear- 

ance on  same  day,  295. 

45.  Plea  of  bankruptcy,  299. 

46.  Plea  of  infancy,  299. 

47.  Court   should   deal   leniently 

with  garnishee,  299. 

48.  When  judgment  by  default 

will  be  taken  off,  298. 
See  Appearance. 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

1.  Judgment  of,  910. 

2.  Effect  of  reversal  of,  910. 

3.  Time  for  entering  judgment 

on  a  verdict  reversing 
a  judgment,  911. 

4.  Impropriety   of    entering 

judgment  n.  o.  v.  while 
motion  for  new  trial  is 
pending,  912. 

5.  Court  cannot  enter  judgment 

n.  o.  v.  unless  point  of 
law  is  reserved,  912. 

6.  Record  must  show  reserva- 

tion, 912. 


JUDGMENT  NON  OBSTANTE 
VEREDICTO— Co«<U 

7.  What    cannot    be    reserved, 

912.    ■ 

8.  Court  may  put  reservation  in 

its  own  language,  912. 

9.  Proper    time    for    recording 

reservation,   913-915. 

10.  What  is  a  good  reservation, 

913. 

11.  Will  be  entered  when  bind- 

ing instruction  should 
have  been   given,  917. 

12.  Act  of  1911  does  not  provide 

for  entering  interlocu- 
tory judgment  in  ac- 
tion of  tort,  918. 

13.  Court   will   not   enter   judg- 

ment contrary  to  ver- 
dict   on    question    of 
damages,  918. 
See  Vehdict  ;  Appeai,,  1115. 

JURY. 

1.  How  the  jury  is  drawn,  861. 

2.  What  the  prothonotary  is  re- 

quired to  do,  861. 

3.  Sheriff  has  custody  of  jury 

wheel,  861,  862. 

4.  How  it  is  sealed,  862. 

5.  Keeping  of  wheel,  862. 

6.  When  motion  to  quash  array 

should   be   made,   862. 

7.  Exclusion  of  juror,  862. 

8.  Disqualification  of  sheriff  to 

assist  in  drawing  jury, 
862. 

9.  How   jurymen   are   selected, 

862. 

10.  Jury     commissioners     and 

judge  select  names, 
862. 

11.  Challenges,  862,  863. 

12.  Who  may  exercise  it,  862. 

13.  Array  may  be  quashed,  862, 

863. 

14.  Kinds  of  challenges,  863. 

15.  Challenges    for    cause,    863- 

865. 

16.  How  long  right  to  challenge 

continues,  865. 

17.  Reservation  of  right  to  chal- 

lenge, 865. 

18.  What    is    challenge    to    the 

polls,  865,  866. 
ig.  Number  of  peremptory  chal- 
lenges to  which  party 
is  entitled,  865. 
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20.  Refusal  to  challenge  at  prop- 

er time  is  waiver  of 
right,  866. 

21.  Peremptory  challenge  cannot 

be  withdrawn,  866. 

22.  What    is    challenge    to  ,the 

favor,  866. 

23.  When  knowledge  of  the  evi- 

dence and  expression 
of  opinion  is  good 
cause  for  challenge, 
866. 

24.  Questions  that  may  be  ask- 

ed of  juror,  867. 

25.  Who  are  disqualified  by  re- 

lationship or  interest, 
867-869. 

26.  Decision  of  court  concerning 

competency  of  juror 
is  not  reviewable,  869. 

27.  Unless   it   is   a.  question    of 

law,  869. 

28.  Decision  of  question  of  pro- 

priety of  juror  to  sit 
is  final,  869. 

29.  Challenge    may    be    waived, 

869. 

30.  What  acts  are  a  waiver,  869. 

31.  Jury    must    be    sworn,    870, 

871. 

32.  Manner  of  swearing  in  dis- 

cretionary with  the 
court,  870. 

33.  Jury  may  be  sworn,  870,  871. 

34.  Remedy  for  mistake  in  call- 

ing and  swearing  a 
jury  is  a  rule  for  new 
trial  and  not  a  motion 
to  set  aside  the  verdict, 
871. 

35.  Names  of  jurors  drawn  and 

sworn  should  be  writ- 
ten on  a  panel,  871. 

36.  How    the    panel    should    be 

kept,  871.  • 

37.  Talesmen,  who  they  are,  871% 

873. 

38.  Tales    may   be    awarded    on 

defect  of  special  ju- 
rors, 872. 

39.  From     whom     sheriff     may 

summon  them,  872. 

40.  Cannot  be  called  until  regu- 

lar panel  is  exhausted, 
872. 

41.  What   errors   in   calling  are 

cured  by  verdict,  872. 


JURY— Confd. 

42.  Striking  person  off  list  of 
special  jurors  and 
swearing  him  as  tales- 
man is  no  ground  for 
new  trial,  873. 
See  Trim,. 

JURY  PROCESS, 

1.  What  is  a  venire,  795. 

2.  How  jurors  are  summoned, 

795,  796. 

3.  Issue' of,  by  judges,  796. 

4.  Attendance  of  jurors,  796. 

5.  Time  of  issuing  venire,  796. 

6.  Issued  in  name  of  common- 

wealth, 796. 

7.  Before  what  jury  an   issue 

framed  after  a  venire 
has  issued  may  be 
tried,  796. 

8.  How  special  jurors  are  sum- 

moned, 797. 

9.  Number  of  special  jury,  797. 

10.  Struck  jury,  how  summoned, 

797. 

11.  Time  for  applying  for  spe- 

cial jury,  797. 

12.  Waiver    of    right    to    apply, 

797. 

13.  When  tales  should  be  order- 

.    ed,  797. 

14.  If  jury   of   six  viewers   are 

struck,  how  residue 
may  be  called,  798. 

15.  Who  are  exempt  from  serv- 

ice, 798. 

16.  Exemptions  in  Philadelphia, 

798, 

17.  View  by  jury,  799. 

18.  Either  party  may  move  for, 

799. 

19.  When  view  will  be  granted, 

8go. 

20.  Viewers  in  actions  to  recov- 

er damages  for  rights 
of  way,  800. 

21.  Court  has  discretionary  pow- 

er to  permit  jury  to 
view   oremises,   801. 

JURY  TRIAL. 

See  Divorce,  27. 

JUSTICE  OF  THE  PEACE. 

1.  Action   against   him,   2939. 

2.  Is  not  liable  for  honest  mis- 

take in  executing  his 
duty,  2940. 
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JUSTICE    OF   THE    PEACE— 
Cont'd. 

3.  Notice    of    action    must    be 

given  to  him,  2942. 

4.  Form  of  notice,  2943. 

5.  It  must  indicate  precisely  the 

cause  of   action,  2944. 

6.  Tender  of  amends,  2946. 

7.  When   such  tender  must  be 

specially  pleaded,  2947. 

8.  Payment     of     money     into 

court,   2948. 

9.  If  justice  refuses  to  pay  tht 

amount  of  a  judgment 
received  by  him,  what 
may  be  done,  2948. 

10.  His    liability    for    taking   il- 

legal fees,  2949. 

11.  Costs  in   actions  not  within 

the  jurisdiction  of,  27. 

12.  In   what  actions   he   has   no 

jurisdiction,  27. 
See  Appeai,,  24-45 ;  Tran- 
script;   Judgment  by 
Default,  22,  23. 

LETTERS  ROGATORY. 

1.  When   they   may   be   issued, 

78s. 

2.  Their  enforcement,  785. 

3.  Legality  of  them,  786. 

4.  Objections       to       receiving 

them,  786. 

5.  Eflfect  of  compromise  on  de- 

positions   taken   under 
letters   pending   litiga- 
tion, 787. 
See    Deposition  ;      C  0  m- 

MISSION. 

LEVARI  FACIAS. 

1.  Nature  of,  it  is  the  ordinary 

writ      for      collecting 
charges  on  land,  mort- 
gages, etc.,  1366. 
See  Scire  Facias. 

LIBEL. 

See  Trespass,  72-130. 

LIEN. 

r.  A    judicial    sale    discharges 
liens   but   not   estates, 

1793- 

2.  What  is  not  discharged,  rent 

charge,  1794. 

3.  Widow's  dower,   1794. 

4.  Easement,  1794. 

5.  Vendee's  interest,  1794. 


LIEN— CoMi'tf. 

6.  A  mortgage  lien  was  former- 

erly  discharged,  1801, 
1802. 

7.  It  now  remains,  1796,  1802. 

8.  Purchaser     takes     only     the 

equity  of  redemption, 
1802. 

9.  When  a  sale  is  made  on  con- 

ditions, purchaser  is 
bound   by  them,    1797. 

10.  His  title  is  paramount  to  all 

incumbrances  since 
his  judgment,  1798. 

11.  A  sale  subject  to  a  fixed  lien 

is  necessarily  subject 
to  all  prior  incum- 
brances,  1799. 

12.  Lien  of  a  legacy  charged  on 

land  is  divested  by 
sheriff's  sale,  1800. 

13.  Also  a  purchase  money  mort- 

gage taken  by  a  de- 
visee,   1800. 

14.  Sheriff's  sale  of  land  charg- 

ed with  the  payment 
of  sum  to  testator's 
son  does  not  affect  the 
charge,  1800. 

15.  Other  charges  that  are  not 

divested     by     sheriff's 
sale,  1800. 
See    Execution  ;     Scire 
Facias. 

LIMITATION  OF  ACTIONS. 

1.  When    suit   must   be   begun, 

3459- 

2.  In    trespass,    replevm,    etc., 

3459- 

3.  Leases,  3460. 

4.  Legacies,  3461. 

5.  Stocks   and   dividends.   3461. 

6.  Bonds  under  seal,  3462. 

7.  Municipal  corporations,  3463. 

8.  Commonwealth     and    public 

officials,  3463. 

9.  In   statutory  proceedings   to 

assess  property,  3464. 

10.  How    the    statute    must    be 

pleaded,  3465. 

11.  If  the  cause  of  action  arose 

in  another  state  what 
statute  applies,  3466. 

12.  Running  of   the  statute^  be- 

tween and  beneficiary, 
3466-3468. 

13.  From    what    time    cause    of 

action  accrues,  3468. 
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LIMITATION  OF  ACTIONS— 

Cont'd. 

14.  On  contracts,  3469. 

IS-  Statute  of  limitations  cannot 
be  interposed  by  way 
of  amendment  to  an- 
swer in  equity  on  argu- 
ment of  exceptions, 
3466. 

16.  Against    judgment    creditor, 

3469. 

17.  Insurance  contracts,  3470. 

18.  Personal  injuries,  3470. 

19.  Against  officials,  3471. 

20.  Account  stated,  3471. 

21.  New  liability,  3472. 

22.  Bank  deposits,  3472. 

23.  Notes,  3472. 

24.  Attorney's   claim,    3473-3475- 

25.  How  statute  runs  in  cases  of 

prior  demand,  3475. 

26.  How  the  time  is  computed, 

3476. 
in  cases  of  fraud  from  its 

discovery,   3476. 
in  state  of  civil  war,  3477. 
bankruptcy,  3477. 
merchants'    account,    3478. 

mutual  accounts,  3479. 
partnership  accounts,  3480. 

27.  Running   of   the    statute    in 

cases  of  infancy,  cov- 
erture, insanity,  im- 
prisonment or  being 
beyond  sea,  3480-3483. 

28.  Resulting  trusts,  3^3,  3510. 

29.  Bringing  of  the  suit  and  not 

service  on  the  defend- 
ant stops  running  of 
the  statute,  3484. 

30.  If  wrong  party  is  sued  the 

right  party  is  not  de- 
prived of  the  statute, 
3484. 

31-  Only  remedy  for  subsequent 

unreasonable  delay  is 
by  motion  to  stay  pro- 
ceedings on  ground  of 
abandonment,  3484. 

32-  When  alias  writ  of  continu- 

ance of  action  must  is- 
sue, 3484. 

33-  If   proper  firm   is   sued   the 

running  of  the  statute 
is  stopped  notwith- 
standing a  change  of 
name,  3484. 

34-  Effect     of     mistaking     the 

remedy,  3484. 


LIMITATION  OF  ACTIONS— 

Confd. 

35.  Removal   of   the   bar,   3485, 

3486. 

36.  Effect  of  subsequent  prom- 

ise to  pay,  3486. 
effect  of  promise  made  on 

Sunday,  3488. 
promise    by    one    of    two 

joint     debtors,      3488, 

3492-  ,       , 

37.  Acknowledgement     of      the 

debt,  3489-3492. 
by  partner,  3492. 

38.  Effect   of   partial  payments, 

3493- 

39.  Payment  into  court,  3494. 

40.  Action  must  be  on  original 

undertaking,  3494. 

41.  Pleading,  3494. 

42.  Penal  actions,  3495. 

43.  Limitations    on    real    estate, 

3496-3498. 
effect  of   adverse   posses- 
sion, 3498. 

44.  What  is  an  adverse  posses- 

sion, 3499. 

45.  Lacking,  3500-3503. 

46.  Ouster  by  co-tenant,  3503. 

47.  Effect  of  admissions  by  in- 

truder, 3503. 

48.  Interfering  surveys,  3504. 

49.  Statute  does  not  begin  to  run 

until  a  right  of  entry 
or  of  action  accrues, 
3505. 
so.  When  it  begins  to  run  in  case 
of  infancy,  coverture 
or  other  disability, 
3506-3508. 

51.  Statute  does  not  apply  to  in- 

corporal     heredita- 
ments,  3508. 

52.  What  the  courts  presume  in 

such    cases,   3508-3510. 

53.  Running    of    the    statute 

against  an  alleged  con- 
.     structive  trust,  3509. 

54.  Implied  trusts,  35x0,  351 1. 

55.  Entry  on  land  will  stop  run- 

ning   of    the    statute, 
^   „         35II. 
S6-  Procedure  act  of  1887  does 
not  effect  the  statute, 
3512. 
57,  How  amendments  are  affect- 
ed by  the  statute,  3S13. 
See  Amendmbnts,  2;    Ap- 
peal, 131 ;  Assumpsit, 
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LIMITATION  OF  ACTIONS— 

Confd. 

54;  Action,  5;  Affi- 
davit OF  Defense,  72; 
Executor  and  Admin- 
istrator, 2,  37;  Judg- 
ment, 5 ;  Judgment  by 
Confession,  59. 

LIS  PENDENS. 

See      Attachment,      27; 
Execution,  528 ; 

Abatement,  27. 

LUNACY  POCEEDINGS. 

1.  Who  are  lunatics  and  habit- 

ual drunkards,  3421. 

2.  Jurisdiction,  3422. 

3.  The  petition,  3423-3425. 

4.  The  commission,  3425. 

5.  When   receiver   may   be   ap- 

pointed, 3426. 

6.  Commission  usually  consists 

of  one,  3427. 

7.  Mode  of  conducting  inquiry, 

3428. 

8.  The  inquisition,  3429. 

9.  The  traverse,  3431. 

10.  Who  is  a  person  aggrieved, 

3432. 

11.  Traverse  should  be  answer- 

ed by  application,  3433. 

12.  What  is  needful  to  make  out 

a  case  of  habitual 
drunkenness,  3433. 

13.  Review     of     testimony     b  y 

court,  3434- 

14.  Exceptions     must    be     filed, 

3434. 

15.  EflFect     of     finding     against 

lunacy,  3434,  3435- 

16.  What  committee  may  do  on 

finding  person  to  be  a 
lunatic  or  habitual 
drunkard,  3435. 

17.  How  committee  may  institute 

suits,  3437. 

18.  Judgment  cannot  be  entered 

against  lunatic  before 
appointment  of  acom- 
mittee,  3437. 

19.  When  court  will  open  a  judg- 

ment pending  a  pro- 
ceeding   in    lunacy, 

343.7.     , 

20.  Writ  against  lunatic  must  be 

served  on  committee, 
3438. 


LUNACY     PROCEEDINGS— 

Confd. 

21  Proceedings  to  supersede  a 
commission  of  lunacy, 
3438,  3439- 

22.  Costs,  3439-3442. 

Jurors'  fees,  3440. 
counsel  fees,  3440. 
committee   not    liable    for, 
but  estate  is,  3441. 

23.  Proceedings    on    petition    in 

forma   pauperis,    3442. 

24.  Appeals,  3442. 

See  Abatement,  17; 
Divorce,  12, 17;  Eject- 
ment, 22;  Service  of 
Writ,  17. 

MANDAMUS. 

1.  Jurisdiction    of    supreme 

court  in,  14. 
what  it  will  not  do,  14. 

2.  In   what  cases   the   attorney 

general  will  not  grant 
permission  to  file  a  pe- 
tition for,   14. 

3.  Is   not   a   substitute    for   an 

appeal,  14,  15. 

4.  Nature  of  mandamus  execu- 

tion,   1367. 
See  Appeal,  33. 

MARRIED  WOMEN. 

1.  Actions  by  and  against  her  at 

common  law,  2949, 
2950. 

2.  Her  right  to  sue  by  statute, 

2950.  2951. 

3.  May  sue  for  separate  earn- 

ings, 2952. 

4.  Joinder  of  husband  and  wife 

in    suit,    2953,     2964, 
2965. 

5.  Kind  of  possession  required 

in  action  of  trespass, 
2954. 

6.  Actions    against    married 

women,  2954. 

7.  Judgment  that  may  be  ren- 

_  dered,  2955. 

8.  Verdict  that  may  be  render- 

ed when  both  are  sued, 

2955,  2961. 

9.  Amendment  of  record,  2956. 

10.  Judgment  against  her  is  pre- 

sumably valid.  2956. 

11.  When  judgment  against  her 

will    be    stricken    off, 

2956,  2957,  2958. 
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MARRIED  WOMEN— Coni'rf. 

12.  She  may  confess  judgment, 

2957. 

13.  When  is  she  or  her  husband 

liable  for  necessaries, 
2959,  2960. 

14.  In    actions    for    necessaries 

what  averments  are 
necessary,  2961. 

15.  Husband's   liability    for   her 

torts,  2961. 

16.  When  she  may  maintain  an 

action  for  alienating 
her  husband,  2963. 

17.  In    action    against    her    to 

charge  her  separate 
estate,  her  husband 
must  be  joined,  2964. 

18.  In  what  other  cases  he  must 

be  joined,  2964. 

19.  Appeals  by  her,  2965. 

20.  Suit     for     debt     contracted 

dum  sola,  2965. 

21.  Liability  of  married  woman 

as  sole  trader,  2965- 
2968. 

22.  What  is   needful,  to  consti- 

tute her  a  sole  trader, 
2968. 

23.  Action    by    wife    who    has 

been  deserted,  2969. 

24.  When   she  can  bring  eject- 

ment, 2970. 

competency  of  married 
women  to  testify, 
2971. 

See  Affidavit  of  Defense, 
30;  Abatement,  32; 
Capias,  7;  Judgment 
BY  Confession,  26,  32- 
34;  Parties  to  Ac- 
tion, 40. 

MASTER. 

See  Divorce. 

MECHANICS'  LIEN. 

1.  Who  can  intervene  in,  1792. 

2.  Fund  cannot  be   impounded 

to  await   trial   of   sci. 
_„      fa-  1793. 

3.  Effect  of  sheriff's  sale,  1794, 
__      I79S.   1796,   1801,   1803. 

4.  Effect  of  judgment  on,  as  to 

other   claimants,    1792. 
See  Scire  Facias. 


MEDICAL  EXAMINATION. 

See  Documents,  26. 

MINOR. 

1.  How  a  minor  can  sue,  2915, 

2916. 

2.  Suits    by    him    for    wages, 

2917,  2918. 

3.  Suits   to  recover   for   injur- 

ies, 2918. 

4.  Recovery  for  those  resulting 

in  death,  2919. 

5.  Recovery   in   cases    of   con- 

tributory negligence, 
2919. 

6.  Suits   by   non   residents    for 

death  of  minors  in 
Pennsylvania,  2919. 

7.  Mode  of  bringing  suit,  2920, 

2921. 

8.  The  declaration,  2921,  2922. 

9.  Amendment    of    declaration, 

2923. 

10.  Service  of  process,  2923. 

11.  Appearance,  2923. 

12.  Actions  against  minors,  2924, 

2925. 

13.  Judgment,  2926. 

14.  Guardian  is  proper  person  to 

continue  a  suit  in  prog- 
ress at  time  ward  be- 
comes of  age,  2926. 

15.  By  pleading  to  action  after 

attaining  full  age  he 
waives  any  defect  in 
service  of  writ  during 
his  minority,  2926. 

16.  Status  of  suits  begun  against 

minor  and  continued 
afterward,  2926. 

17.  Suit  against  guardian,  2927. 

See  Affidavit  of  Defense, 
30;  Capias,  6;  Judg- 
ment BY  Confession, 
13 ;  Parties  to  Ac- 
tions, 26,  41,  52 ;  Serv- 
ice of  Writ,  19. 

MISJOINDER  OF  ACTION. 

See  Action,  id;  Arrest 
OF  Judgment,  9. 

MISNOMER. 

See  Abatement,  29. 

MOTIONS  AND  RULES. 

I.  Nature   of   a   motion,   3443, 
3444- 
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MOTIONS    AND    RULES— 

Cont^d. 

2.  Motion  may  be  for  a  rule  to 

show   cause   or   for   a 
rule  absolute,  3444. 

3.  Different    names    for    rules, 

3445. 

4.  Court    must    have    jurisdic- 

tion, 3445. 

5.  Who  can   move   for  a   rule, 

3445- 

6.  When     motions     should    be 

made,  3446. 

7.  Presence  of  opposing  coun- 

sel, 3446. 

8.  Notice  of  rule,  how  it  should 

be  prepared,  3446. 

9.  How    it    should    be    served, 

3446- 

10.  How  irregularity  in   service 

may  be   waived,   3446. 

11.  To   whom   notice   should   be 

given,  3447. 

12.  When     rule     is     returnable, 

3447. 

13.  Enlargement  of  rule,  3448. 

14.  How    rule    to    show    cause 

must      be      sustained, 

3448. 
use  of  depositions,  3448. 
ex  parte  affidavit,  3449- 

15.  The    granting    of    summary 

relief  on  motion,  3450. 

16.  Court     may     suspend     rule, 

3451- 

17.  Rule  cannot  be   used  as  an 

original  process,  3451- 

18.  When  court  will   dechne  to 

hear  rule,  3451. 

19.  When   court   must  write  an 

opinion      susta  i  n  i  n  g 
rule,  34SI. 

20.  How  court  will  act  on  rule 

to    disolve    fraudulent 
■debtor's       attachment, 

34S2-      .  ^^ 

21.  Motion    to    withdraw   juror, 

34S2. 

22.  Motion     to     contmue     case, 

3453- 

23.  Motion    for    judgment    non 

obstante  veredicto, 

34S3,  912. 

24.  Motion     for     judgment     on 

whole  record,  3454. 

24.  Motion     on     recording     re- 
marks  of   court,   34SS. 

26.  Motion     for     admission     of 

VOL.  IV — 79 


MOTIONS    AND    RULES— 

Confd. 

non-resident    attorney, 
3455- 

27.  Rule  to   force  case  to  trial, 

3455-. 

28.  Rules  relating  to  agreements 

by   attorneys,  3456. 
See    Trial    List;     Con- 
tinuance ;    Philadel- 
phia-Rules. 

MORTGAGE. 

See  Ejectment,  4,  s ;  Ex- 
ecution ;  Scire  Facias. 

MUNICIPAL  CORPORATION. 

See  Afeidavit  oe  Defense, 
30,  31,  81 ;  Corpora- 
tion. 

NEW  TRIAL. 

1.  Entry  of  judgment  on  ver- 

dict, 972. 

2.  After  four  days,  972. 

3.  Time  when  motion  for  new 

trial  may  be  made,  911, 
912,  972-974,  975- 

4.  Motion    for   non-suit,   973. 

5.  Mode  of  computing  time,  975. 

6.  Grounds  for  a  new  trial,  976, 

977. 

7.  Discretion  that   may  be  ex- 

ercised, 978. 

8.  Misdirection  to  the  jury,  979, 

980. 

9.  Admission  of  evidence,  980, 

981. 

10.  When  verdict  is  against  the 

law,  981,  982. 

11.  When  verdict  is  against  evi- 

dence, 982,  983. 

12.  Improper    conduct    of    jury, 

983-986. 

14.  What  is,  984. 

15.  Separation  of  jury  after  ver- 

dict, 986. 

16.  Polling  of  j'ury,  986. 

17.  Misdescription    of    a   special 

juror,  986. 

18.  Prejudgment  of  case  by  ju- 

ror, 986,  987. 

19.  Time  when  rehef  from  mis- 

conduct of  juror  must 
be  made,  987. 

20.  A  compromise  verdict  is  no 

ground     for     a     new 
trial,  987,  988. 
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NEW  TRIAL— Co»<'d. 

21.  When  misconduct  by  prevail- 

ing party  toward  jury 
is  cause  for  new  trial, 
988. 

22.  Also  when  deposition  is  sent 

out  with  jury,  988. 

23.  Objectionable  remarks  of  at- 

torney, 989. 

24.  After-discovered      evidence, 

989- 

25.  It  must  be  material  and  not 

cumulative,  990,  991, 
992. 

26.  Exercise  of  judicial   discre- 

tion, 991,  992.  _ 

27.  Motion  for  a  new  trial  must 

be  based  on  affidavit, 

992. 

28.  Illness  and  absence,  993-995- 

29.  Want  of  notice  of  trial,  995. 

30.  Mistake  of  judge  or  counsel, 

99S-996. 

31.  Mistake   in   bill   of   particu- 

lars, 996. 

32.  Amendment     of     statement, 

996. 

33.  Surprise,  997,  998. 

34.  Withdrawal  of  juror,  999. 

35.  Loss  of  stenographer's  notes 

of  testimony,  999. 

36.  Excessive      or      inadequate 

damages,    999-1003. 

effect  of  remitting  a  part 

of  them,  1000-1003. 

37.  What  is  done  after  making  a 

motion  for  a  rule  to 
show  cause  why  a  new 
trial  should  not  be 
made,   1003. 

38.  Court  may  order  a  caution- 

ary judgment  to  be 
entered,  1004,  1018. 

39.  New  trial  if  granted  may  be 

on  terms,  1004. 

40.  When  court  may  strike  off 

order  allowing  a  new 
trial,  1004. 

41.  When  new  trial  is  granted, 

the  case  is  put  by  pro- 
thonotary  at  head  of 
trial  list,  1005. 

42.  On   reservation  of  point  of 

law  in  what  time  must 
defendant  move  for 
new  trial,  910. 

43.  If  no  exception  is  taken  to 

point     reserved,     the 


NEW  TRIAL— Cont'd. 

fact  will  be  presumed 
to  be  true,  910,  911. 

44.  Entry   of   judgment   on   re- 

served point  is  an 
overruling  of  motion 
for  new  trial,  910. 

45.  Effect  of  reversal  by  appel- 

late court,  910. 

46.  Exception  may  be  made  to 

the   judgment   on    the 
reversal  question,  911. 
and  to  manner  of  reserva- 
tion,  911. 

47.  What  the  record  must  show, 

911,  907,  908. 

48.  Exception  must  be  made  at 

time  of  reservation, 
911. 

NOLLE  PROSEQUL 

1.  What  it  is,  717. 

2.  Is  not  a  retraxit,  717. 

3.  Resembles       discontinuance, 

717. 

4.  In  replevin  or  feigned  issue 

plaintiff  cannot  defeat 
suit  by  entering  nolle, 
7i8. 

5.  Withdrawal   of   part   of  ac- 

tion, 718. 

6.  Withdrawal  of  some  defend- 

ants, 718,  719. 

7.  Withdrawal     in     actions 

against  husband  and 
wife,  719,  720. 

8.  Against  whom  nolle  may  be 

entered,  720. 

9.  If  discontinuance  is  entered 

instead  of  nolle  error 
may  be  amended,  720. 

also  nolle  irregularly  en- 
tered, 720. 
10.  Defendants  against  whom 
judgment  is  docketed 
are  not  liable  for  costs 
of  those  against  others 
as  to  whom  nolle  was 
entered,  720. 

See   Action,    ii;    Eject- 
ment, 71. 

NON  JOINDER. 

See  Action,   27;    Abate- 
ment, 24. 

NON  PROS. 

I.  Court  will  not  take  off  a  non 
pros   in   landlord   and 
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NON  PROS— CoHfd. 

tenant  case  when 
rights  of  third  parties 
will  be  compromised, 
402. 
See  Ejectment,  70;  Exe- 
cution, 242 ;  Non- 
suit. 

NON-RESIDENT. 

See  Foreign  Attachment. 

NON-SUIT. 

1.  Distinction  between  non  pros 

and  non-suit,  787. 

2.  Trial  by  proviso,  788. 

3.  Rule  for  trial  or  non  pros, 

788. 

4.  Practice  under  the  rule,  789, 

790. 

5.  Rule  on  motion  for  trial  at 

next  term  or  non  pros, 
789. 

6.  It  is  a  continuing  rule,  789. 

7.  When  a  rule  is  vacated,  789. 

8.  Effect  of   entry  of  continu- 

ance  by  mistake,   789. 

9.  If  rule  has  been  pending  sev- 

eral years,  defendant 
ought  to  give  notice  of 
his  intention  to  pro- 
ceed, 789. 

10.  Rule  does  not  prevent  plain- 

tiff from  showing 
ground  for  continu- 
ance, 789. 

11.  If  plaintiff  in  ejectment  has 

received  plea,  he  can- 
not object  on  calling 
of  case  for  trial,  that 
he  has  not  filed  a  de- 
claration, 789. 

12.  Judgment  of  non  pros  can- 

not be  signed  in  pro- 
thonotary's  office,  789. 

13.  Can  be  had  only  on  motion 

and  notice,  789. 

14.  Entry  of  non  pros  by  mis- 

take will  be  taken  off, 
790. 
is.  A  non  pros  under  the  rule 
has  the  effect  of  a 
judgment  of  non-suit, 
■  790. 

16.  Defendant  is  entitled  to  his 

costs,  790. 

17.  How  and  when  non-suit  may 


NON-SUIT— Co^fd. 

be  entered  on  motion, 

79°- 

18.  Court  will  not  consider  the 

claim  is  barred  by  stat- 
ute of  limitations,  790. 

19.  Entry  of  judgment,  790-794- 

in  ejectment,  791. 

20.  Commonwealth     cannot     be 

non-suited,  791. 

21.  When    court   will    take    off, 

791. 

22.  Where   transcript   serves   as 

statement  judgment  of 
non  pros  cannot  be 
rendered  for  want  of 
statement,  792,  794. 

23.  Judgment  in  appeals  from  a 

justice,  794. 

24.  When    judgment    cannot   be 

entered,  794,  795- 

25.  When    compulsory    non-suit 

is  proper,  923,  924,  925. 

26.  Is  not  conclusive  of  rights  of 

parties,  923. 

27.  When    motion    to    take    off 

non-suit  must  be  made, 

923. 

28.  When    non-suit    should    be 

granted,  923. 
act  of  1709,  924. 

29.  Is   in   effect   a   demurrer  to 

the  evidence,  924. 

30.  Refusal  to  take  off  non-suit 

is  equivalent  to  judg- 
ment for  defendant  on 
demurrer,   924. 

31.  What    motion    for    non-suit 

implies,  924. 

32.  Non-suit    before    and    after 

verdict,  925. 

33.  Effect  of  non-suit,  925,  926. 

34.  When  non-suit  may  be  taken 

off,  926. 

35.  Appeals    from   entry   or   re- 

fusal to  enter  _  judg- 
ment of  non-suit,  927, 
928. 

36.  Opening  of  judgment,  928. 

See  Action,  25. 

NOTARY  PUBLIC. 

I.  May  take  depositions,  746. 


OPINION. 

I.  When 


judge  of  common 
pleas  must  file  one, 
902-904. 
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OPINION— ConW. 

2.  Must     be     accompanied     by- 

statement  of  facts,  903. 

3.  In  rendering  judgment  n.  o. 

v.,  917. 

OYER. 

1.  When  oyer  may  be  craved, 

629,  630. 

2.  Profert,  630-632. 

3.  When  demurrer  lies  on  plain- 

tiff's failure  to  make 
profert,  630,  635. 

4.  What    court    will    do    when 

profert  is  made  and 
oyer  is  not  craved,  631. 

5.  When  court  will  refuse  oyer, 

631. 

6.  Oyer  of  writ  on  appeal  from 

justice  to  plead  in 
abatement,  632. 

7.  When  oyer  may  be  demand- 

ed, 632. 

8.  What  is  waiver  of  oyer,  632. 

9.  What   party   bound   to   give 

oyer  must  do,  632. 

10.  Practice  on  prayer  of  oyer, 

633- 

11.  Of   what   oyer   may   be   de- 

manded, 633,  634. 

12.  Time    for   giving  oyer,   633, 

634,  635. 

13.  What     defendant     may     do 

when  oyer  varies  from 
instrument,  635,  636. 

14.  If  oyer  is  demanded  plaintiff 

cannot  move  for  judg- 
ment for  want  of  a 
plea,  635. 

15.  When  oyer  varies   from  in- 

strument declared  de- 
fendant may  set  this 
forth  in  his  plea  and 
demur,  635. 

OYER  AND  TERMINER. 

1.  Removal  of  causes  from,  by 

certiorari,  11. 

2.  Prothonotary     of     common 

pleas  is  ex-officio  clerk 
of,   II. 

PAPER  BOOKS. 

1.  How   paper   books   must   be 

prepared,    1191. 

2.  From    a    final    judgment    at 

law,   1 192,   1 193. 

3.  In  a  case  stated,  1193. 


PAPER  BOOKS— Confd. 

4.  On    appeals    from    superior 

court,  1 193. 

5.  Statement    of    the    question 

involved,  1193,  ii94- 

6.  History  of  the  case,  1194. 

7.  Statement  of  points  and  evi- 

dence, 1 194. 

8.  Counter  statement,  1195. 

9.  Statement  of  testimony,  1195. 

10.  Service    of    copy    of    paper 

book  on  opposite  par- 
ty, 119s,  1 196. 

11.  Time  of  serving  book,  1196. 

12.  Copies  for  judges,  1196. 

13.  Consequence  of  not  regard- 

ing rules,  1 196. 

14.  Kind   of   paper   to   be   used, 

1 196. 

15.  Must  contain  index,  1197. 

PARTIES  TO  ACTIONS. 

1.  Who   may   sue  as   plaintiffs, 

2204,  2007,  2046. 

consignor  of  goods,  2006. 

consignee   of   goods,   2017. 

when  carrier  can  sue,  2017. 

holder  of  promissory  note, 
2006. 

assignee  of  note  or  bond, 
2007,  2008. 

assignees    of     other    con- 
tracts, 2008., 
assignee    of    insolvent 
debtor,  2010-2013. 

assignor  of  insolvent 
debtor,  2013. 

assignee  by  equitable  trans- 
fer, 2018-2020. 

trustee,  2011-2013. 

agent,  2013,  2014. 

a  third  person  on  promise 
by  debtor  to  his  credi- 
tor, 2014-2016,  2028- 
2032,  2091-2093. 

2.  A   scire    facias   to   revive   a 

judgment  can  be  main- 
tained only  in  the 
name  of  the  original 
plaintiff  or  his  person- 
al representative,  2016. 

3.  In  whose  name  a  quo  war- 

ranto must  be  brought, 
2016. 

4.  How  an  action  against  a  de- 

faulting purchaser  at 
sheriff's  sale  should  be 
brought,  2016. 
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PARTIES    TO    ACTIONS— 

Cont'd. 

5.  Contractor    in    a    mechanics' 

lien  suit  must  be  made 
party  to  scire  facias, 
2016. 

6.  When  claimant  to  a  borough 

office  may  proceed  in 
his  own  name  as  rela- 
tor, 2016. 

7.  Mortgagee  may  bring  action 

on  insurance  policy, 
2017. 

8.  How  title  of  equitable  plain- 

tiff may  be  traced, 
2017. 

9.  The    action    on    a    contract 

must  be  brought 
against  the  party  who 
made  it,  either  person- 
ally or  through  his 
agent,  2020,  2021. 

10.  New  parties  may  be  added, 

2021,    2027,    2064-2066. 

11.  Legal    representatives,   2021- 

2023. 

12.  Executors    and    administra- 

tors, 2021-2023. 

13.  Surviving  partners  and  rep- 

resentatives of  deceas- 
ed members,  2023. 

14.  Joint   plaintiffs,   2024-2027. 

15.  If    money    be    paid    by   two 

persons  for  the  bene- 
fit of  a  third,  who 
ought  to  sue,  2028- 
2032. 

16.  When  use  plaintiff  can  sue, 

2032-2034. 

17.  Defendant    cannot   take    ad- 

vantage of  unauthor- 
ized use  of  plaintiff's 
name,  2034. 

18.  Substitution  of  parties,  2034- 

2037. 

19.  When  parties  may  intervene, 

2037,  2038. 

20.  Parties  to  suits  arising  from 

death  or  injury,  2039. 

21.  What   the   constitution    pro- 

vides, 2039. 
acts  on  the   subject,  2039, 
2040. 

22.  When  widow  can  sue,  2041- 

2043,  2644-2046. 

23.  When  executor  or  adminis- 

trator can  sue,  2043. 

24.  When  actions  may  be  con- 

solidated, 2046. 


PARTIES    TO    ACTIONS— 

Cont'd. 

25.  Plaintiffs   who   may   join   in 

tort,  2046. 

26.  Defendants  who  may  be  sued 

in  tort,  2048. 
infants,  2048. 

27.  When  an   action   for  a  tort 

to  property  held  joint- 
ly or  in  common  does 
or  does  not  lie,  2049. 

28.  Election    by    pfaintiff    joint 

tort  feasors,  2049. 

29.  Actions    against    a     munici- 

pality and  an  individu- 
al for  a  tort,  2052. 

30.  Actions    of   tort   relating  to 

conspiracy,   2053. 

31.  Proof    in    actions    for   joint 

tort,  2054. 

32.  Amendment  of  statement  to 

conform  to  proof, 
2054. 

33.  Action   for  contribution   be- 

tween joint  tort  fea- 
sors, 2054. 

34.  Joint     debtor's     representa- 

tives cannot  be  sued 
with  survivors,  2054- 
2056. 

35.  When    principal    and    surety 

cannot  be  joined,  2056. 

36.  Nor     lessee     and     assignee, 

2056. 

37.  Nor   indorsee   and   indorser, 

2057. 

38.  Nor  administrator  with   an- 

other person,  2057. 

39.  Nor  stockholders  in  a  suit  to 

fix  their  individual  lia- 
bility, 2057. 

40.  Actions  by  and  against  mar- 

ried women,  2057-2059. 

41.  How  minors  must  be  sued, 

2060. 

42.  Suits  by  and  against  corpora- 

tions, 2061,  2062. 

43.  Action  by  committee  of,  2061. 

44.  Action  by  receiver,  2o6r. 

45.  Action     by     unincorporated 

association,  2062. 

46.  How    suit    for    recovery    of 

penalty  should  b  e 
brought,  2062. 

47.  How  township  may  sue,  2062. 

48.  Description  of  parties,  their 

napies,  surnames,  etc., 
2064. 
amendment    of    names, 
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PARTIES    TO    ACTIONS— 

Cont'd. 

when  allowed,  2066. 

49.  Parties  must  have  actual  ex- 

istence, 2064. 

50.  On   appeals   from   judgment 

of  a  justice  names 
may  be  added,  2065. 

51.  When  objections  to  misnom- 

er must  be  raised,  2066. 

52.  When   minor  has   been   im- 

properly joined  as  de- 
fendant which  is  not 
discovered  until  after 
verdict  what  may  be 
done,  2067. 

53.  What    amendments    will    be 

allowed  after  verdict 
and  judgment,  2067. 
See  Actions  ;  Assumpsit 
and  other  actions ; 
Partnership;  Cor- 
porations. 

PARTNERSHIP. 

1.  Actions  by,  2852,  28S3. 

2.  Joindet    of    partners,    2853, 

2854. 
2.  Non     joinder    of     partners, 

2855.     . 

4.  When  survivmg  partner  can 

sue,  28S6,  2859. 

5.  Actions     against     partners, 

28S7-28S9. 

6.  An  action  for  recovery  of  a 

firm  debt  must  be 
brought  against  all  the 
partners,  28S9-2861. 

7.  Joinder  of   minor   and   dor- 

mant  partners,  2861. 

8.  How  writ   must  be   served, 

2861,  2865. 

9.  Pleadings,  2862. 

10.  What  is  admitted  by  the  gen- 

eral issue,  2862. 

11.  Use  of  affidavit  of  defense, 

2862,  2863. 

12.  Set-off,  2863,  2864. 

13.  Judgment,  286s. 

14.  When  it  is  a  bar  to  subse- 

quent procee  dings, 
286s,  2880. 

15.  When  judgment  must  be  ren- 

dered against  all,  2866. 

16.  Judgment   when    a    partner- 

ship is  conducted  un- 
der different  names, 
2866. 


PARTNERSHIP— Co»*V. 

17.  Recovery  of  partner  against 

copartner,  2867. 

18.  Authority  of  partner  to  con- 

fess judgment,  2867. 

19.  When  the  judgment  will  be 

opened,  2868. 

20.  Execution,  2869-2871. 

21.  Mode  of  levying,  2869. 

22.  Partnership  property  can  be 

attached  in  foreign  at- 
tachment for  the  sepa- 
rate debt  of  one  of  the 
partners,  2870. 

23.  How  and  for  what  individual 

interest  of  partners 
can  be  taken,  2870, 
2871. 

24.  Appeals,  2871. 

25.  Actions     between     partners, 

2872-2874,  2867. 

26.  Actions     between     different 

firms  composed  of  the 
same  partners,  2874. 

27.  Defenses,  2875. 

28.  Evidence,  2876. 

30.  Competency   of   partners    to 

testify,  2876-2880. 

31.  Authority  of  limited  partner- 

ship, 2880. 

32.  Liability  of,  between  expira- 

tion and  renewal,  2881. 

33.  Use  of  afiidavit  of  defense, 

2882. 

PARTITION  AT  LAW. 

1.  Of  the  action  of  partition  at 

common  law,  3586. 

2.  Jurisdiction,  3588. 

3.  When  partition  lies,  3589. 

4.  Parties,  3590. 

5.  Writ  and  service,  3593. 

6.  Default,  3S95. 

7.  Pleadings,  3597. 

8.  Trial  and  evidence,  3601. 

9.  Judgment      by      confession, 

3602. 

10.  Judgment  quod  partitio  fiat, 

3602. 

11.  Breve  de  partione  faci^nda, 

3604. 

12.  Execution  of  the  writ,  3608. 

13.  Return    of    the    inquisition, 

3610 

14.  Allotment   of   the   purparts, 

3611. 
IS-  Order  of  sale,  3611. 
16.  Title     of     accepting     party, 

3613- 
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PARTITION  AT  LAW— Cowt'rf. 
17-  Sales  in  partition,  3614. 

18.  Sheriff's  deed,  3615. 

19.  Records,  3615. 

20.  Costs,  3616. 

PAYMENT  OF  MONEY  INTO 
COURT. 

1.  When  this  can  be  done,  662, 

663. 

2.  What  is  a  good  tender,  663. 

3.  Object  of,  is  to  avoid  hazard 

of  pleading  tender,  664. 

4.  Confession  of  part  of  com- 

plaint by  payment  into 
court,  and  pleading 
tender  for  residue,  664. 

5.  In  what  cases  is  payment  al- 

lowed, 665-667. 

6.  Effect   of   payment,   667-669. 

7.  Payment  in  ejectment,  669. 

8.  Costs,  670. 

9.  Prothonotary    is    depository, 

670. 

PERISHABLE  PROPERTY. 

Disposition  of,  on  appeal,  1160. 
See     Domestic     Attach- 
ment, II. 

PHILADELPHIA  RULES. 

1.  Distribution    of    business    in 

courts.  No.  I — 24. 

2.  Removal   of    cases,    No.so — 

25. 

3.  Alias  writs.  No.  3 — 26. 

4.  Proceedings   connected   with 

litigation,  No.  4 — ^26. 

5.  Dockets     that     prothonotary 

must  keep.  No.  8 — 26. 

6.  Mechanic's   lien   docket.   No. 

9 — 26. 

7.  Removal  of  record  from  pro- 

thonotar/s  office.  No. 
13-26. 

8.  Entry    by    prothonotary    on 

each  paper  filed,  No. 
ID,  which  has  been  re- 
vised, 179,  401. 

9.  Disbarment,  No.  223,  old  rule 

changed,  200. 

10.  Agreements  must  be  in  writ- 

ing. No.  96 — 225. 

11.  Appearance,     No.     15 — 282, 

28s. 
appearance,  No.  16-291. 

12.  How  bail  is  fixed.  No.  28 — 

307. 

13.  Sureties,  No.  31— 307- 


PHILADELPHIA    RULES  — 

Cont'd. 

14.  Affidavit  to  hold  to  bail  in 

trover,  No.  29 — 307, 
317. 

15.  Bail   in   writs   of   capias   ad 

respondendum.  No.  28 
changing  somewhat 
the  old  rule,  319. 

16.  Rule  to  show  cause  of  ac- 

tion. No.  30,  changing 
the  old  rule,  324. 

17.  When  exceptions  to  bail  must 

be  made,  No.  33—333- 

18.  Substitution  of  bail.  No.  34 

—334. 

19.  Entry  of  non  pros.  No.  142 — 

341,  400. 

20.  Assignment     of     term     and 

number  of  an  alias, 
No.  3—344- 

21.  Time  of  filing  statement  and 

the  papers  must  be 
marked  in  the  docket. 
No.  10. — 401. 

22.  Service  of  papers,  No.  75— 

401. 

23.  How     statement     must     be 

framed,  Nos.  41 — 63- 
402. 

24.  Appeals,  No.  74—406,  518. 

25.  Rule   to    file    statement   and 

motion  to  enter  judg- 
ment, Nos.  66,  67 — 
491,  492. 

26.  Dilatory   plea.    No.   71 — 492, 

'673. 

27.  Service  of  copy  of  plea.  No. 

71—492. 

28.  Service  of  copy  of  affidavit 

of  defense.  No.  54 — 
502. 

29.  Nature   of   affidavit   of   de- 

fense required  of  exe- 
cutors (by  old  rule, 
509)  which  is  changed 
by  new  rule,  No.  58. 

30.  Filing  and  entry  of  affidavit 

of  defense,  Nos.  10,  54, 
changing  old  rule,  561. 

31.  Calling  of  cases.  No.  91 — 561. 

32.  Mode    of    preparing    paper 

books,   92,  93 — 561. 

33.  Arguments,  Nos.  94,  95 — 561. 

34.  Entry  of  judgment  by  con- 

fession.  No.   144 — 585. 

35.  Time  for  entering  judgment 

on  warrant  of  attor- 
ney. No.  145-602. 
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PHILADELPHIA    RULES  — 

Cont'd. 

36.  If   more   than  twenty  years 

old,  No.  14s — 602. 

37.  Rule  to  take  depositions,  No. 

108—743. 
on  shorter  notice,  No.  109 

—743- 
opening     of     commission, 
No.  117-785. 

38.  Rule  in  ejectment  to  file  ab- 

stract.  No.  73,  chang- 
ing the  old  rule, — 791. 

39.  Trial  list.  Nos.  118,  119 — 796, 

847. 

40.  Exceptions    to    charge,    No. 

140—889. 

41.  Return  of  certiorari.  No.  18, 

— 1228. 

42.  Bill   of   discovery,   old   rule, 

141,    greatly    changed 
by 

43.  New  rules  No.  2,  153. 

PHYSICIAN. 

Allowance    of    attachment 
against,  746. 

PLEADING. 

See   Execution,  356,   357. 

PLEAS. 

1.  Dilatory  and  statutory,  672. 

2.  Distinction   between   plea   in 

abatement  and  plea  in 
bar,  683. 

3.  Office  of  plea  in  bar,  683. 

See  Abatement;  Repuca- 
TioN ;  Pleas  puis  dar- 
RiEN  continuance; 
Statutory  Pleas; 
Set -ope  ;  Assumpsit  ; 
Trespass  ;  Eject- 
ment;  Replevin;  In- 
terpleader. 

PLEAS  PUIS  DARREIN  CON- 
TINUANCE. 

1.  When  they  are  pleaded,  857. 

2.  Must  be  pleaded  without  de- 
^         lay,  8S7. 

3.  Court   may    exercise   discre- 

tion in  receiving  plea, 
858. 

4.  The   plea   may  be   either   in 

abatement  or  bar,  858. 

5.  If  personal  action  which  does 


PLEAS  PUIS  DARREIN  CON- 
TINUANCE—Co»*'d. 

not  survive,  is  brought 
after  death  of  party 
court  may  abate  it  on 
motion,   858. 

6.  If     defendant     is     sued    by 

wrong  parties  absent 
parties  cannot  be  add- 
ed by  amendment,  858. 

7.  Remedy  is  plea  in  abatement 

or  plea  puis  darrein 
continuance,  859. 

8.  Plea   in   bar   of    the   action, 

8S9. 

9.  Form  of  the  plea,  859. 
10.  Effect  of  the  plea,  860. 

POINTS  RESERVED. 

1.  Judge    may    reserve    points, 

907—909. 

2.  Must   be   questions    of    law, 

907. 

3.  Cannot  reserve  mixed  ques- 

tion of  law  and  fact, 
907,  908. 

4.  Rules    for    reserving    ques- 

tions, 908. 

5.  Unlimited    reservation    of    a 

point  on  all  the  evi- 
dence is  bad,  908. 

6.  Is   based   on   facts   admitted 

or  found  by  jury,  908. 

7.  Form  of  motion,  909. 

8.  When  point  of  law  is  reserv- 

ed defendant  must 
move  for  a  new  trial, 
910. 

PRESIDENT  JUDGE. 

When  party  to  a  suit  it  shall 
be    tried    by    another 
judge,  II. 
See  Courts. 

PRIVILEGE   FROM   ARREST. 

1.  Who  are  privileged  from  suit 

or  arrest,  230. 

2.  Public  ministers,  231. 

how  long  the  privilege  ex- 
ists, 231. 
who  are  included,  232. 

3.  Members  of  congress,  232. 

4.  Members  of  general  assem- 

bly, 232. 

5.  Members    of    slate    conven- 

tion, 232. 

6.  Soldiers,  233. 
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PRIVILEGE    FROM    ARREST 

— Cont'd. 

7.  Marines,  233. 

8.  Person    who    enlisted   under 

arrest     is     not     privi- 
leged,  233. 

9.  Freeholders,  233,  234. 

if  wrongfully  arrested 

what  he  may  do,  234. 
when   he  cannot  urge   his 

privilege,  236. 

10.  When  capias  may  be  quash- 

ed, 234. 

11.  Value  of  freehold  to  be  se- 

cure from  arrest,  234. 
title,  235. 
encumbrances,  235,  236. 

12.  Action   for  wrongful  arrest, 

235. 

13.  When  application  for  privi- 

lege   must    be    made, 
236. 
may  be  waived,  231,  236. 

14.  Parties  to  suit,  jurors,  attor- 

neys and  witnesses  are 
privileged,    236,   244. 

15.  Extends     to    person     whose 

deposition     is     to     be 
taken,  237,  238. 

16.  Also    to    constables,    super- 

visors, etc.,  .244. 

17.  To    what    courts,    etc.,    237, 

238. 

18.  Witness  attending  from  an- 

other county  is  privi- 
leged, 238. 

19.  Exemption  of  witnesses  from 

arrest,  236,  241-243. 

20.  How  and  when  privilege  i» 

lost  by  negotiations  for 

settlement,  238. 
'21.  Effect     of     witness     leaving 

place  of  trial,  238. 
non-residents,      237,      238, 

241. 
persons    in    legal    custody 

are  not  privileged,  240. 

22.  Exemption  of  counsel  from 

arrest,  236,  241,  242. 

23.  Exemption    of    sheriff    from 

arrest,  244. 

24.  Exemption  of  lunatics  from 

arrest,  244. 

25.  To  what  court  persons  privi- 

leged should  apply  for 
discharge,  242,  243. 
power  of  court  to  act,  242, 
243. 


PRIVILEGE    FROM    ARREST 

— Cont'd. 

26.  Women  exempted  from  im- 

prisonment from  debt 
cannot  be  arrested, 
244. 

27.  Other  persons,  act  of   1842, 

244-246. 

28.  Bail  from  another  state  may 

arrest  principal  and 
remove  him,  245. 

29.  Attachment     may     issue 

against  an  assignee  in 
bankruptcy,  245. 

30.  Administrator    may    be    at- 

tached for  trust 
money,  245. 

31.  Decree   in    equity    for   costs 

may  be  enforced  by 
attachment  of  the 
body,  245. 

32.  Who  are  not  within  the  act 

of  1842,  24s,  246. 

33.  Fraudulent   debtors   may  be 

arrested,  245. 

PROFERT. 

See  Executor  and  Ad- 
ministrator,  i4; 
Oyer,  2. 

PROTHONOTARY. 

1.  How    appointed    or    elected, 

177,  178,  181. 

2.  Must  give  bond,  177. 

3.  Terms  of  bond,  177. 

4.  Term  of  office,  177,  178. 

5.  Assistants,  178,  180. 

6.  Salary  and  fees,  178. 

7.  Their   authority,    178-180. 

8.  May  take  and  attest  affidavit 

of  defense,  179. 

9.  Also  affidavit  of  no  delay  ac- 

companying certiorari 
179. 

10.  Recognizance  of  bail,   180. 

11.  May    affix    his    signature    to 

jurat  to  answer  to 
what  petition,  180. 

12.  May    receive    confession    of 

judgment,   180. 

13.  May  not  receive  payment  of 

judgment,  180. 

14.  Or    receive   a    party's   costs, 

180. 

15.  Power  of  deputy  prothono- 

taries,  180. 
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PROTHONOTARY— Con/rf. 

16.  Authority  of  prothonotary  of 

supreme  court,  181. 

17.  Ex    officio    prothonotary    of 

supreme  court,  181. 

18.  Of  common  pleas  is  ex  offi- 

cio clerk  of  oyer  and 
terminer,  u. 
IQ.  When  certificate  of,  relating 
to  appeal  must  be  filed, 
19- 

20.  May  appoint  deputy,  181. 

21.  Ifiability     of     prothonotary, 

181. 

22.  Must  keep   separate  appear- 

ance docket  of  assign- 
ment of  actions,  26. 
See  Affidavit  of  Defense  ; 
Costs  ;  Courts  ;  Judg- 
ment ;  Judgment  by 
Confession  ;  Demue- 
REE,    23 ;     Deposition, 

35. 

23.  Is  depository,  670. 

QUOTATIONS. 

See  AppEAt,  99. 

QUO  WARRANTO. 

1.  Extent  of  jurisdiction  of  su- 

preme court  in,  15. 

2.  Jurisdiction       of       common 

pleas,  IS. 

3.  Application    of,    to    membei 

of      soldiers'      orphan 

school  commission,  15. 

See  Parties  to  Actions,  3. 

REFEREE. 

1.  Parties   may   file   exceptions 

to  it,  959,  960. 

2.  If    no    exceptions    are    filed 

award  is  entered,  960. 

3.  Judgment     entered     without 

such  notice  is  invalid, 
960. 

4.  Judgment  is   also   judgment 

of  the  court,  960. 

5.  When     referee's     power    is 

ended,  960. 

6.  Referee's  compensation,  960. 

7.  Review  of  report.  961. 

8.  How    referee's    findings    of 

fact  are  regarded,  961. 

9.  Appeals,  962,  963. 

10.  Action    by    appellate    court, 
962,  963. 


REFEREE— Confrf. 

11.  Interpretation  of  local  acts, 

963. 

12.  Who  may  agree  to  a  refer- 

ence, 954. 

13.  What  cases  may  be  referred, 

955. 

14.  Submission  must  be  filed  in 

office  of  prothonotary, 

955. 

15.  Notice  to  referee,  955. 

16.  His  acceptance,  955. 

17.  Must  fix  time  and  place  of 

hearing,  955. 

18.  Qualifications      of      referee, 

955. 

19.  Revocation     of     submission, 

956. 

20.  Death  of  referee,  956. 

21.  Effect  of  loss  of  agreement 

of    submission,    956. 

22.  Power  and  duties  of  referee, 

956,  957. 

23.  His  report,  957-960. 

24.  Must  give  parties  notice  of 

his  intention  to  file  it, 
959,  960. 
See    Arbitration  ;     Com- 
pui,S0RY    Arbitration. 

REMITTITUR. 

See  Appeal,  81,  82. 

REPLEVIN. 

1.  Nature  of  action  of  replevin, 

2287. 

2.  Wherein     it     differs     from 

other  actions,  2288. 

3.  Action    does    not    abate    by 

death  of  parties,  2289. 

4.  When    replevin    lies,    2289- 

2291. 
for   things   reserved   from 

the  freehold,  2291. 
straying  animals,  2292. 
by  vendor  for  goods  sold, 

2293. 
by  vendee,  2293. 
recovery  of  mingled  goods, 

2294. 
goods    in   custody    of    the 

law,  2295-2298. 
bailed   goods,   2298-2300. 
pledged  goods,  2300. 

5.  What    cannot    be    replevied, 

2300. 

6.  Replevin    will    not    lie    for 

land,  2301. 
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REPLEVIN— CoMi'rf. 

7.  Replevin  lies  to  recover  pos- 

session, not  to  estab- 
lish title,  2302. 

8.  Who   may  maintain  the  ac- 

tion, 2303. 

executor    and    administra- 
tor, 2303. 
corporation,   2303. 

attorney,  2303. 

married  women,  2304. 

who  must  be  made  defend- 
ants, 2304. 

9.  The  bond  must  be  first  given 

before      issuing      the 

writ,  2305. 
condition     of     the     bond, 

2306. 
filing  of  it,  2306. 
affidavit  that  must  be  at- 
tached to  it,  2307. 
hearing      of       exceptions, 

2307. 
prothonotary      fixes      the 

amount,  2307. 
married     woman     is     not 

proper   surety,  2308. 
time     for     suing    on     the 

bond,  2308. 
ID.  Issuing   of    the   writ,   2308. 

11.  How    and    on    whom    it    is 

served,  2309. 

12.  Issue    of    alias    and    pluries 

writs,  2310. 

13.  Mode  of  service,  2310. 

14.  Legal  custody  of  goods  dur- 

ing service,  2311. 

15.  SheriiFs  return,  2311. 

16.  The    taking    of    claim-prop- 

erty bond,  2311-2313. 

17.  Defendant's      retention      of 

possession,    2315-2316. 

18.  To  what  actions  act  of  1901 

applies,  2317. 

19.  Plaintiff  must  file  his  decla- 

ration, 2318. 

20.  Within  what  time,  2319. 

21.  If  this  is  not  done  non  pros 

may  be  entered,  2320. 

22.  If  plaintiflf  does  file,  but  de- 

fendant does  not  ap- 
pear, plaintiff  may  file 
common  appearance 
for  defendant,  2320. 

23.  Nature    of   affidavit   of   de- 

fense, 2320-2322. 

24.  What  facts  must  be  set  out, 

2321. 

25.  Declaration      and      affidavit 


REPLEVIN— Con/'rf. 

constitute  the  issues, 
2322,  2339. 

26.  Other  pleadings  are  forbid- 

den, 2322. 

27.  When  judgment  for  want  of 

affidavit  of  defense 
may  be  entered,  2322. 

28.  When    set-off   is    admissible 

as  a  defense,  2324, 
2339. 

29.  Recoupment,  2325. 

30.  Other  defenses,  2325. 

31.  Defendant    may    demur    to 

statement,  2326. 

32.  Tl^e  trial  is  to  determine  the 

right  of  immediate 
possession,    2326-2328. 

33.  Nature  of  the  verdict,  2328. 

34.  May    be    in    favor    of    both 

parties  for  respective 
portions  of  the  goods, 
2328. 

35.  When  verdict  for  defendant 

is  sufficient  to  found 
an  action  on  the  bond 
though  judgment  has 
not  been  entered  on 
the  verdict,  2330. 

36.  Issue    of    writ    of    retorno 

habendo,  2330,  2339. 

37.  Damages  that  may  be  recov- 

ered when  the  verdict 
is  for  the  plaintiff, 
2330,  2331. 
value  of  the  goods  is 
prima  facie  the  meas- 
ure of  damages,  2331. 

38.  Staying  of  execution,  2331. 

39.  The    giving    of     exemplary 

damages,  2332. 
interest,  2332. 

40.  When   defendant   has   given 

a  counter  bond  and  re- 
tained the  goods,  what 
should  the  verdict  be 
when  it  is  for  the 
plaintiff,  2332. 

41.  If    the    defendant    succeeds 

what  should  the  ver- 
dict be,  2333. 

42.  Execution     that     is     issued, 

2334,  2335. 

43.  Action  by  the  defendant  on 

the  plaintiff's  bond, 
2335-2338. 

44.  When    the   judgment    is    de 

retorno  habendo,  the 
value    of    the    goods 


4232  Index. 

Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-1967;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


REPLEVIN— Conf'rf. 

stated  in  the  writ  and 
bond  may  be  taken, 
2336. 

45.  The    judgment    de    retorno 

habendo  is   not  indis- 
pensable to  a  recovery 
on  the  replevin  bond, 
2336. 

46.  What   damages   may   be   re- 

covered in  an  action 
on  a  replevin  bond, 
2337,  2338. 

47.  There  may  be  a  judgment  on 

a  replevin  bond  con- 
taining a  warrant  of 
authority  to  confess 
judgment,  2337. 

48.  But  the  prothonotary  has  no 

authority  to  assess 
damages,  2337. 

49.  Sheriff  may  accept  replevin 

bond  containing  war- 
rant to  confess  judg- 
ment, 2338. 

50.  Action    by    plaintiff    on    de- 

fendant's bond,  2338. 

51.  Nature     of     statement     by 

plaintiff  on  a  claim 
property  bond,  2339. 

52.  Set-off  may  serve  as  a  good 

defense,  2339. 

53.  Liability  of  sureties.  2340. 

54.  Costs  of  suit  on  claim  prop- 

erty bond,  2341. 

55.  Costs  in  replevin,  2341-2344. 

56.  Amendment  striking  out  par- 

ties defendant  will  not 
be  allowed  on  motion 
for  new  trial,  2344. 

57.  Appeal  in  replevin,  2344. 

when     it     operates     as     a 
supersedeas,  2344. 

58.  Recovery  of  goods  distrain- 

ed by  a  landlord,  2344. 

59.  What  is  a  distress,  2345. 

60.  It  can  only  be  for  rent,  2346. 

61.  What     may     be     distrained, 

2347- 

62.  Exceptions,  2347. 

63.  Fixtures,  2350,  2358. 

64.  Goods  of  stranger,  2350. 

65.  Goods    of    sub-tenant,    2350. 

66.  Goods  of  tenant's  wife,  2351. 

67.  Statutory  exemptions,  2351. 

68.  Distraint    of    goods    off   the 

premises,  2353. 


REPLEVIN— Con^rf. 

6g.  Fraudulent  or  clandestine  re- 
moval of  goods,  2353. 

70.  The    entire    rent    should   be 

distrained  at  once, 
2354- 

71.  Mode    of    making    distress, 

235S- 

72.  Length  of  time  landlord  may 

allow  goods  to  remain 
on  premises  after  seiz- 
ure, 2357. 
7Z.  Liability  in  trespass  if  left 
there  longer,  2357, 
2358. 

74.  Damages    for    wrongful    re- 

moval, 2358. 

75.  Appraisement,  2359. 

76.  Sale,  2360-2363. 

77.  Tenant's    remedy    when    the 

proceedings      are     ir- 
regular, 2363,  2364. 
what  he  can  recover,  2363. 

78.  When  the  tenant's  right  of 

action  is  against  both 
landlord  and  bailiff, 
2364. 

79.  Purchaser's  remedy,  2365. 

80.  When      right      to      distrain 

ceases,  2365. 

81.  Effect  of  tenant's  death  on 

landlord's  right  to  dis- 
train, 2365. 
See  Execution,  156 ; 
Documents,  24 ;  Bail- 
or AND  Bailee,  3 ;  Dis- 
continuance,  4; 
Fraudulent  Attach- 
ment, 77. 

REPLICATION. 

I.  What  is  a,  721. 

2.  What  is  a  traverse,  721. 

3.  What  is  a  rejoinder,  721. 

4.  Time  for  replying,  722. 

5.  When  want  of  replication  is 

not  error,  723. 

6.  How  pleaded,  723. 

7.  What   is   a   special   traverse, 

724. 

8.  What    is    a    replication    per 

fraudem,  724. 
9-  How     want     of     replication 
may  be  cured,  725. 
See  Trespass,  93. 
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RESERVATION. 

1.  Facts   contained   in   reserva- 

tion may  be  found  spe- 
cially by  jury,  915. 

2.  Act  of   1911,  915. 

3.  Either  party  may  appeal,  915. 

4.  Construction  of  act,  915-918. 

5.  Time   for  taking  exceptions 

to  order  refusing 
judgment  non  ob- 
stante veredicto,  917. 

6.  Motion    for    judgment    does 

not  require  any  reser- 
vation of  a  question  of 
law  to  support  it,  917. 

RES  ADJUDICATA. 

See  Judgment,  12. 

RESTITUTION. 

1.  Appeal,  86. 

2.  When  plaintiff  in  sci.  fa.  is 

entitled  to  writ  of, 
2804. 

RETRAXIT. 

See    Discontinuance,    19. 

RETURN  OF  SERVICE. 

1.  Return  days,  247-248,  280. 

2.  What  it  must  show,  250,  263- 

3.  Conclusiveness,  264,  266. 

4.  Practice  on  motion  to  set  it 

aside,  264,  26s,  266. 

5.  Amendment  of   return,  265- 

267,  268-269. 

6.  Mode  of  amending,  268,  269. 

7.  How     return     may     be     set 

aside,  269. 

8.  Use   of    plea   of    abatement, 

269. 
See  Service  op  Writ  ;  Af- 
fidavit   oE    Defense, 
27;    Amendments,  8. 

RETURN  DAYS. 

To  superior  court,  21. 
See     Affidavit     of     De- 
fense, 7- 

RETURN  OF  SHERIFF. 

Amendment  of,  1498,  1499. 
See  Sheriff's  Return. 

RULES  OF  PRACTICE. 

I.  Supreme    court    may    estab- 
lish, 16. 


RULES  OF  PRACTICE— Co»<'rf. 

2.  Force  of,  16. 

3.  Their     adoption     by     other 

courts,  16. 

4.  Established      for      superior 

court,  20,  21. 
See  Motions  and  Rules  ; 
Courts. 

SCIRE  FACIAS. 

1.  Nature    and    object   of   the 

writ,    2512. 

2.  In   what  cases   it  is  issued, 

2513. 

3.  Mode  of  proceeding,  2514. 

4.  Form,  service  and  return  of 

writ,  2515,  2517. 

4.  Appearance      and      default, 

2516. 

5.  Defendant  may  be  ruled  to 

plead  after  lapse  of 
two  years,  2517. 

6.  Declaration  is  not  required, 

2517. 

7.  Pleadings  are  not  affected  by 

procedure  act  of  1887, 
2518. 

8.  Default  of  payment  must  be 

averred  in  case  of 
mortgage,   2518. 

9.  Affidavit  of  defense  may  be 

filed,  2518. 

10.  Defendant     may     plead     in 

abatement  as  in  other 
actions,  2519. 

11.  May  plead  a  release,  2520. 

12.  Also  payment,  2521. 

13.  Mode  of  trial,  2521. 

14.  Costs,  2521. 

15.  Execution  in  sci..  fa.  is  gov- 

erned by  the  award  of 
it,  2522. 

16.  After  an  award  of  execution 

against  bail,  plaintiff 
may  sue  out  execution 
as  in  ordinary  cases, 
2522. 

17.  When  sci.  fa.  does  not  lie  on 

an  appeal  bond,  2522. 

18.  Appeals,  2523. 

Scire  Facias  on  a  Mortgage. 

19.  Nature  of  a  mortgage,  2523. 

20.  Relation    of    mortgagor    to 

third  persons,  2524. 

21.  What    constitutes    a    mort- 

gage, 2524. 

22.  When  a  defeasance  in  a  deed 

reduces  it  to  a  mort- 
gage, 2528. 
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SCIRE  FACIAS— Cont'd 

23.  What    is    evidence    of    au- 

thority to  make  a 
mortgage,  2529. 

24.  Nature  of  a  mortgage  lien, 

2529. 

25.  When  the  mortgage  begms, 

2530. 

26.  Mortgage    to    secure    future 

advances,  2531. 

27.  To  give  full  effect  to  the  lien 

the  mortgage  must  be 
recorded,  2533. 

28.  Who    are    aflfected    by    re- 

cording it,  2533. 

29.  Time  for  recording  it,  2533. 

30.  Effect  of  defective  recording 

and  wrong  indexing, 
2532,  2543. 

31.  How  terre-tenant  is  affected, 

2537. 

32.  Priority  of  mortgages,  2538. 

33.  Privilege  of  a  mortgagee  to 

secure  purchase- 
money,  2540. 

34.  Discharge  of  lien,  2543. 

old  rule,  2543. 

lien  now  is  not  discharged, 

2544- 

35.  Service  act  of  1901  does  not 

widen  the  scope  of  the 
remedy  by  scire  facias 
to  enforce  a  mortgage 
debt,  2S4S. 
priority  of  a  judgment 
and  mortgage  entered 
on  the  same  day,  2545. 

36.  Right  of  joint  owner  of  a 

mortgage,   2547. 

37.  A  judicial  sale  of  the  prop- 

erty liened  does  not 
discharge  the  lien  of 
any  other  tax  or  muni- 
cipal claim  than  that 
on  which  the  sale  is 
had,  2S47- 

38.  Sale  by   orphans'   court   for 

payment  of  debts 
formerly  discharged 
mortgage  on  land,  but 
does  not  now,  2547. 

39.  Lien   may   be   continued   by 

agreement,  2548. 

40.  Lien  may  be  discharged  by 

acts  of  mortgagee, 
2548. 

41.  Effect   of    releasing   one   of 

several  tracts,  2549. 
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42.  Release  of  the  bond  releases 

the  mortgage,  2551. 

43.  Effect    of    release    by    joint 

owner  or  executor, 
2552. 

44.  Release   is   not   evidence   of 

payment  of  debt,  2553. 

45.  After  a  sci.  fa.  on  a  mort- 

gage has  ripened  into 
a  judgment  the  mort- 
gage has  merged  in  it, 
2553- 

46.  A  mortgage  is  extinguished 

by  vesting  fee  to  the 
real  estate  and  title  in 
the  same  person,  2553. 

47.  Merger   of   ground   rent   by 

purchaser  of  land  by 
owner  of  the  rent, 
2554. 

48.  Effect     of     assignment     by 

debtor  after  judgment 
against  him,  2554. 

49.  Discharge  of   mortgagor  by 

.payment  of  debt,  in- 
terest and  costs,  2555. 

50.  If    mortgagee    refused    pay- 

ment, mortgagor  may 
petition  for  discharge, 
2555. 

51.  Foreclosure,  2555. 

52.  Scire   facias  as  a  substitute 

for    foreclosure,   2557. 

53.  Time  when  scire  facias  may 

be  issued,  2559. 
in  case  of  mortgage  paya- 
ble installments,   2559. 

54.  Extension  of  time  for  issu- 

ing scire  facias,  2560. 

55.  How    sci.    fa.    is    prepared, 

2561. 

56.  Parties,  2571. 

assignee,  2571. 

heirs,   administrators,   etc., 

2572. 
purchaser,  2573. 

57.  Foreign     corporation     may 

maintain  sci.  fa.,  2573. 
terre-tenant,  2573. 
use   of   mortgagee's   name 

by  another  party,  2575. 

57.  Service  and  return  of  writ, 

2575. 

58.  Plaintiff^  must    file    affidavit 

>yith  his  praecipe  set- 
ting forth  names  and 
residences  of  the  own- 
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ers    of    the    property, 
2577- 
must   be  appended  to   the 
,,„      writ,  2577. 

59.  Who    are    the    real    owners 

that  must  be  joined  in 
actions  of  sci.  fa.  sur 
mortgage,  2577. 

60.  Issue  of  alias  writ,  2577. 

61.  Appearance,  2579. 

62.  Pleas,  2581. 

63.  Non  est  factum  is  still  used, 

2581. 

64.  Nul   tiel   record   is   no   plea, 

2581. 

65.  Plea  of   payment   with   spe- 

cial matter,  2582,  2584. 

66.  Special  plea  by  act  of   1822 

of  release,  2582. 
(yj.  Ordinarily  after  a  mortgagor 
has  parted  with  his  ti- 
tle he  will  not  be  al- 
lowed to  defend,  2583. 

68.  When  however  he  is  permit- 

ted to  do  so,  2583. 

69.  Payment  is  a  good  defense, 

2584. 
yo.  Set-off,  2585. 
71.  Payment  to  a  lunatic,  2583. 
^2.  When    debtor    may    bring 

mortgagee   into   court, 

2586. 

73.  Payment  under  and  subject 

to  mortgage,  2586. 

74.  Mortgage  may  be  kept  alive 

after  payment,  2587. 

75.  If  purchaser  discovers  a  fail- 

ure of  title  after  pay- 
ing the  purchase 
money,  to  what  relief 
is  he  entitled,  2588- 
2590. 

j6.  What  relief  in  other  cases 
of  failure  of  title, 
2589. 

"JT.  Discharge  of  the  lien  by 
merger,  2590. 

78.  Forgery  as  a  defense,  2591. 

79.  Authority  of  married  woman 

to  execute  a  mortgage, 

2593- 

80.  Mortgage    by    husband    and 
'  wife    owning    distinct 

pieces  of  land,  2595. 

81.  Rights  of  assignees,  2595. 

82.  Trial    and    evidence,    2598- 

2600. 
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83.  Judgment,   2600-2604. 

its     conclusiveness,     2600- 

2603. 
when  it  may  be  impeached, 
2603. 

83.  Effect  of  judgment  for  less 

than  the  amount  claim- 
ed, which  is  reversed, 
2603. 

84.  Judgment    may    be    opened, 

2604. 
on    what    grounds,    2604, 

2605. 
on  what  grounds  refused, 

2605. 

85.  When     judgment     may     be 

stricken  off,  2606. 

86.  Issue   of    lev.    fa.    on   judg- 

ment obtained  on  sci. 
fa.,  sur  mortgage,  2607. 

87.  If  mortgagor  dies  after  judg- 

ment, his  personal 
representatives  need 
not  be  brought  in  be- 
fore issuing  execution, 
2607. 

88.  It  cannot  issue  pending  rule 

to  correct  the  record, 
2607. 

89.  Under  lev.  fa.  plaintiff  with- 

out inquisition  and 
condemnation  may  ex- 
pose premises  to  sale, 
2607. 

90.  Before  making  sale  what  the 

sheriff  must  do,  2607. 

91.  Nature  of  notice  that  must 

be  given  to  defendant, 
2607. 

92.  What  must  be  done  on  judg- 

ment entered  on  a 
warrant  of  attorney 
accompanying  a  bond 
and  mortgage,  2608. 

93.  If  the  real  estate  lies  in  sev- 

eral counties,  what 
must  be  done  to  effect 
a  valid  sale,  2608. 

94.  As  lev.  fa.  is  not  an  execu- 

tion, proceedings  will 
not  be  stayed  to  enabk 
executors  to  apply  to 
an  orphans'  court  for 
sale  of  the  real  estate, 
2609. 

95.  What   is    a   waiver   of    stay 

laws   provided  by  act 
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of  1705  authorizing  is- 
sue of  sci.  fa.  on  de- 
fault by  mortgagor, 
2609. 

96.  When  court  will  stay  execu- 

tion, 2609,  2610. 

97.  Personal  liability  of  defend- 

ant if  proceeds  of  sale 
are  insufficient  to  pay 
debt,  interest  and 
costs,  2609. 

98.  Personal    liability    of    terre- 

tenant,  2609. 

99.  How  notice  of  sale  under  a 

lev.  fa.  must  be  given, 

2610. 
100.  When  liberari  facias  may  be 

issued   and    for   what, 

2610. 
loi.  Issue  of  alias  lev.  fa.,  261 1. 

102.  Entry  of  satisfaction,  261 1. 

103.  This  is  prima  facie  evidence 

of  payment,  2612. 

104.  Entry   of   satisfaction   when 

a  mortgage  and  judg- 
ment are  entered  as 
cumulative  securities, 
2612. 

105.  Effect  of  mortgagor's  death 

without  entering  satis- 
faction, 2613. 

Scire  facias  on  a  Mechanic's  Claim. 

106.  Procedure  is  in  rem,  2616. 

107.  The  right  to  file  the  lien  is 

statutory,    2617. 

108.  Against    what    structure    a 

lien  may  be  filed,  2618. 

109.  What  is  a  curtilege  and  an 

erection,  2621. 
no.  Who  may  file  a  lien,  2622. 

111.  Sub  contractor  must  give  no- 

tice   of    his    intention, 
.    2633. 

112.  Notice  must  be  written,  2623. 

113.  Nature  of  notice,  2fe4. 

114.  What  is   an   insufficient  no- 

tice, 2625. 
IIS-  Length   of  time  of  the   no- 
tice, 2625. 

116.  Notice  may  be  waived,  2626. 

117.  How    the    notice    must    be 

served,  2626,  2627. 

118.  On   whom    service   must   be 

made,  2627. 

119.  Notice  of  intention  to  file  a 

lien  on  public  build- 
ings, 2628. 
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120.  When  the  lien  claim  must  be 

filed,  2628-2632. 

121.  What  a  claim  for  alterations 

and  repairs  must  show, 
2632. 

122.  A  claim  for  repairs  and  con- 

struction may  be  com- 
bined, 2632. 

123.  Piority  of  lien,  2633. 

124.  Right  to  file  the  lien  may  be 

waived,  2633. 

125.  An  agreement  not  to  file  a 

lien  may  be  set  up  as 
a  defense  to  a  sci.  fa. 
issued  on  the  lien, 
2634,  2635. 

126.  When  the  claimant  must  file 

notice  of  filing  his 
claim,  2637. 

127.  How  lien  may  be  discharged, 

2638. 

128.  How  lien  may  be  enforced, 

2640. 
by    action     of     assumpsit, 

2640. 
by  scire  facias,  2640. 

129.  How    scire    facias    may    be 

served,  2642. 

130.  What  may  be  pleaded,  2643. 

131.  Judgment  may  be  entered  if 

no  affidavit  of  defense 
is  filed,  2643. 

132.  What      defenses      may      be 

made,  2644. 

133.  Compulsory    non-suit    oper- 

ates to  bar  all  further 
proceedings  on  the 
claim,  2645. 

134.  Parties  may  agree  on  amica- 

ble scire  facias,  2645. 

135.  Duration  of  lien,  2645. 

136.  Amendments  that  may  be  al- 

lowed to  the  claim,  pe- 
tition, answer,  repli- 
cation, .  scire  facias, 
affidavit  of  defense  or 
other  paper  filed  of 
record,   2645-2647. 

137.  At  what  time  they  may  be 

made,  2646. 

138.  Distinction  between  applica- 

tions for  amendment 
before  and  after  the 
time  for  filing  a  lien, 
2647. 

139.  Necessary    averments    in    a 
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petition  to  amend, 
2647,  2648. 

140.  Rights   of   intervenors,  2648. 

141.  A   lien    regular   on    its    face 

may  not  be  stricken 
off  for  matters  dehors 
the  record,  2649. 

142.  For  what  reasons  a  lien  may 

be  stricken  off,  2649. 

143.  Appeals,  2650. 

144.  Effect    of    bankruptcy    pro- 

ceedings, 2650,  2651. 
145-  Lien  may  be  filed  against  re- 
ceiver, 2652. 

146.  Title  of  purchaser  at  bank- 

rupt's  sale,  2652. 

147.  Distribution,  2652,  2653. 

148.  Priority  of  claims,  2652,  2653. 

149.  Discharge  of  the  record  by 

the  recorder,  2614. 

150.  Court  may  order  satisfaction 

of  mortgage  on  pay- 
ment of  money  into 
court,  2614. 

Scire  Facias  on  Municipal  Claims. 

151.  Proceedings     are     in     rem, 

2653. 

152.  Priority  of  them,  2654. 

153.  Notice    of    intention    to    file 

claim,  2655. 

154.  Service   of   notice   of   inten- 

tion, 2656. 

155.  How  long  tax  lien  continues, 

2656. 

156.  How     long     lien     continues 

after   filing  the  claim, 

2657- 

157.  What    the    claim    must    set 

forth,  2660. 

158.  Who  may  intervene  and  de- 

fend, 2660. 

159.  Proceedings    on    the    claim, 

2661. 
the  petition,  2661. 
affidavit,  2661. 
trial,  2661. 

160.  The  issue  does  not  take  away 

defendant's  right  to 
pay  the  money  into 
court,  2661. 

161.  Service  of  notice  to  issue  a 

scire  facias,  2662. 

162.  What  the  notice  must  state, 

2666. 

163.  Parties    may    agree    on    an 

amicable    scire    afcias, 
2663. 
VOL.   IV — 80 
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164.  Issue  of   scire   facias  to  re- 

vive, 2663. 

165.  Sheriff  may  add  parties,  2663. 

166.  Service    of    the    writ,    2663- 

2665. 

167.  Sheriff's  return,  2665. 

168.  Amendment  of  defective  re- 

turn, 2665. 

169.  Defective    service     may    be 

cured  by  appearance 
and  defense  on  the 
merits,  2665. 
defective  service  will  not 
support  judgment  by 
default,  2665. 

170.  Service    by    advertising    and 

posting,  2665. 

171.  Acceptance  of  service  for  the 

registered  owner,  2666. 

172.  A  substantial  departure  from 

the  statutory  method 
of  service  renders  the 
proceeding  a  nullity, 
2666. 

173.  Formal     irregularities     does 

not  render  the  judg- 
ment void,  2666. 

174.  Time    of    serving    the    writ, 

2667. 
judgment    may    be    taken 
for   want    of    an    affi- 
davit of  defense,  2667. 

175.  And  damages  may  be  assess- 

ed, 2667. 
the  defendant  may,  by  rule, 
require  the  plaintiff  to 
reply    to    his    affidavit 
of  defense,  2668. 

176.  A  tax  claim  is  prima   facie 

evidence  of  the  facts 
averred   therein,   2668. 

177.  A    compulsory    non-suit    is 

equivalent  to  a  verdict 
for      the      defendant, 
2668. 
use  of  set-off,  268. 

178.  What    amendments    may    be 

allowed  in  these  pro- 
ceedings, 2668,  2669. 

179.  When     judgment     may     be 

opened,  2670-2672. 

180.  When     judgment     may     be 

stricken  off,  2670,  2671. 

181.  All    petitions,    answers    and 

replications     shall     be 
under  oath  affirmation, 
2672. 
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182.  Within   what   time   answers, 

rules  and  replications 
must  be  filed  and  serv- 
ed, 2672. 

183.  To  what  matter  replications 

must  be  confined,  2672. 

184.  What  facts  shall  be  taken  as 

true,  2672. 

185.  How   notices,    petitions    and 

rules   shall  be  served, 
2672.  • 
securities  that  may  be  re- 
quired, 2672. 

186.  If  there  is  a  use-plaintiff,  he 

may  be  required  to 
show  how  the  claim 
was  paid  or  discharg- 
ed, 2673. 

187.  Appeals,  2673. 

188.  Execution,  2674. 

189.  Time  of  scire   facias  to  re- 

vive, 2675. 
igo.  Amicable  revival,  2675. 

191.  How  writ  of  scire  facias  to 

revive  shall  be  served, 
267s. 

192.  How  the  judgment  shall  be 

recovered,  2676. 

193.  Costs,  2676. 

Seated  and  Unseated  Lands. 

194.  Use  of  scire  facias  to  collect 

taxes   thereon,   2677. 

195.  What  is  seated  and  unseated 

land,  2677. 

196.  Formerly    taxes    on    seated 

lands  were  not  a  lien 
on  real  estate,  2678. 

197.  If  not  paid,  how  they  were 

enforced,  2678. 
ig8.  In    no    case    could    land   be 
taken,  2678. 

199.  Act  of   1844  gave  rise  to  a 

modified  form  of  lien, 
2678. 

200.  By  later  acts  the  legislature 

has  provided  for  their 
sale  and  redemption, 
2679. 

201.  Taxes  on  unseated  land  have 

been  a  lien  whoever 
might  be  the  owner, 
2679. 

202.  Effect  of  judicial  sale,  2676. 

203.  Mode  of  sale  at  end  of  five 

years,  2676. 

204.  When     property     shall     be 

knocked  down   to  the 
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treasurer  of  the  coun- 
ty, 2676. 

205.  Priority  in  payment  of  pro- 

ceeds, 2677. 

Scire  facias  on  a  recognisance  of 
Bail. 

206.  Definition    of    recognizance, 

2681. 

207.  Stipulation    of    special    bail, 

2681. 

208.  How   plaintiff   inay   proceed 

against  bail  by  writ  of 
sci.  fa.,  2682,  2683. 

209.  An  affidavit  of  defense  may 

be  filed  to  a  sci.  fa.  on 
a  recognizance,  2683. 

210.  What    the    bail    may    plead, 

2683. 
plea    of    nul    tiel    record, 
2683. 

211.  Variance  between  the  recital 

of  the  original  action 
and  the  record  should 
be  specially  pleaded, 
2683. 

212.  Other    special    pleas,    2683- 

2685. 

213.  What     the     judgment     for 

plaintiff  may  be,  2685. 

214.  Bail  is  entitled  to  the  statu- 

tory stay  of  execution 
on  the  judgment,  2685. 

215.  Bail  is  exempted  from  exe-^ 

cution  against  the  per- 
son, 2685. 

216.  Also  the  benefit  of  the  ex- 

emption law,  2685. 

217.  Amount  of  bail  in  cases  of 

appeal  from  the  judg- 
ment of  justice  of  the 
peace,  2^5. 

218.  And   from  awards   of   arbi- 

trators, 268s,  2686. 

219.  Bail  in  suits  for  wages,  2686. 

220.  Bail  by   executors,  adminis- 

trators and  guardians, 
2686. 

221.  Females  must   give   security 

on  appeal,  2686. 

222.  Recognizance  must  be  taken 

by  justice  who  render- 
ed the  judgment,  2686. 

223.  In  an  action  on  recognizance 

from  a  justice's  appeal 
what  defense  may  the 
recognizor  set  up,  2686. 
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224.  Application     of     statute     of 

limitations  to  a  recog- 
nizance, 2687. 

225.  Form  of  recognizance,  2687. 

226.  Issue  of  scire  facias  on  rec- 

ognizance, 2687. 

227.  Pleadings,  2689. 

payments,  2689. 

nul  tiel  record,  2689,  2690. 

228.  Obligation  of  bail  on  appeal, 

2690-2692. 

229.  Appeal   from  justice  of   the 

peace,  2691,  2692. 

230.  Issue  of  sci.  fa.  against  bail 

on  certiorari  to  a  mag- 
istrate's judgment, 
2692-2694. 

231.  As  principal  and  surety  are 

both  liable  for  same 
debt,  plaintiff  may  pur- 
sue either  or  both  at 
same  time  after  the 
expiration  of  the  ces- 
set,  2693. 

232.  Bail   for   stay   of   execution, 

2684,  2685. 

233.  Nature  of  undertaking,  2694. 

234.  On  default  of  payment  the 

bail  becomes  liable  im- 
mediately,  2684. 

235.  Writ  must  follow  the  record, 

2695. 

236.  Pledges  in  replevin,  2696, 

2697. 

237.  Bail  in  criminal  cases,  2697- 

2700. 

238.  How  a  recognizance  may  be 

sued,  2699. 

239.  As  a  recognizance    in  a  case 

of  desertion  is  a  civil 
contract,  what  may  be 
pleaded,  2699. 

240.  Form  of  recognizance,  2700, 

2701. 

241.  Mode  of  taking  it,  2700,  2701. 

242.  Forfeiture,  2700-2702. 

243.  Bail  should  be  called  three 

times,  2701. 

244.  Forfeiture  is  a  judicial  act, 

2701. 

245.  Entry  of  forfeiture,  2701. 

246.  Forfeiture  of  bail  for  non- 

appearance, 2702. 

247.  Suit    on    forfeited    recogni- 

zance, 2702-2704. 

248.  Jurisdiction,  2702. 
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249.  Issue  and  service  of  process, 

2702,  2703. 

250.  Pleadings  and  trial,  2703. 

251.  Remission      of      forfeiture, 

2704. 

252.  Distribution     of     forfeiture 

collected,  2705. 

Scire    facias    on    Orphans'    Court 
Recognizance. 

253.  Form  of  recognizance,  2707. 

254.  Lien  created  by  it,  2708. 

255.  Issue  of  scire  facias  to  en- 

force the  recognizance, 
2709. 

256.  Trial  and  judgment,  2710. 

257.  Satisfaction    of    the    record, 

2711. 

Scire  Facias  on  Sheriff's  Recogni- 
zance. 

258.  Nature  of  it,  2711. 

259.  Issue  of  sci.  fa.,  2713,  2715. 

260.  Amendment     of     the     writ, 

2713. 

261.  Lien  created  by  the  recogni- 

zance, 2713. 

262.  Liability  of  the  sureties,  2714. 

263.  Trial  and  damages  that  may 

be  recovered,  2715. 

Scire  Facias  on  OMcial  Bonds. 

264.  Remedy  on  them  is  assump- 

sit, 2716-2718. 

265.  Scire   facias   may  be  issued 

on  the  judgment,  2717. 

266.  Judgment  that  may  be  ren- 

dered  in   the   sci.   fa., 
2718. 

267.  How  the  summons  shall  be 

served,  2718. 

268.  Scire  facias  may  be  brought 

for      subsequent 
breaches,  2722. 

269.  Pendency  of  former  suit  as 

bar  to  subsequent  one, 
2722. 

270.  Who  is  entitled  to  the  pen- 

alty, 2723. 

271.  Defenses,  2723-2724. 

272.  Trial  and  judgment,  2725. 

273.  Satisfaction    of    the    record, 

2725. 

Scire  Facias  on  Transcript  of  Bal- 
ances. 

274.  A  sci.  fa.  may  be  issued  on 

the  transcript  of   bal- 
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SCIRE  FACIAS— Cont'd. 

ances    due    by    execu- 
tors,      administrators, 
guardians,  etc.,  2726. 
27s.  At  what  time  the  transcript 
must  be  filed,  2727. 

276.  Common  pleas  bar  jurisdic- 

tion of  the  account, 
2727. 

277.  Who   may  institute   the   sci. 

fa.,  2728. 

278.  It   is   a   proceeding   in   tem, 

2728. 

279.  On    receipt    of    satisfaction 

the  party  is  required  to 
enter  satisfaction  of 
record,  2728. 

280.  What  orphans'  court  may  do 

if  this  is  not  done, 
2728. 

Scire  Facias  to  Continue  Lien. 

281.  Nature   of   lien   of   a   judg- 

ment, 2745. 

282.  None  created  on  real  estate 

in  personal  actions  at 
common  law,  2745. 

283.  Extent  of  the  lien,  2745,' 2746. 

284.  Duration  of   the  lien,   2746- 

2749. 

285.  How  judgment  may  be   re- 

vived, 2749-2751. 
issue  of  scire  facias,  2751. 

286.  Form  of  the  writ,  2751. 

287.  Effect  of  the  writ,  2753. 

288.  Issue  of  alias  writ,  2755. 

289.  Service  on  terre-tenant,  2755- 

2757. 

290.  Service  on  him  also  of  alias 

writ,  2755. 

291.  Service  on  widow,  h?irs  and 

devisees,  2757. 

292.  Service     on     administrator, 

2758. 

293.  When  terre-tenants  and  de- 

visees may  be  joined 
in  a  sci.  fa.  against  an 
executor  to  continue 
the  lien  of  a  judgment 
entered  against  a  de- 
cedent in  his  lifetime, 

293.  Sci.   fa.    for   substitution   of 

personal  representa- 
tives cannot  be  com- 
bined with  a  sci.  fa.  to 
revive,  2759. 

294.  Service  on  a  trustee,  2759. 


SCIRE  FACIAS— Cont'd. 
29s.  In  whose  name  the  writ  must 
be  issued,  2760. 

296.  From  what  court  it  must  be 

issued,  2760. 

297.  Judgment   cannot   be   subdi- 

vided and  writs  issued 
on  the  parts,  2761. 

298.  What  parties  are  required  to 

file  an  affidavit  of  de- 
fense, 2761. 

299.  What  defenses  may  be  made, 

2762. 

300.  Payment,  2763. 

301.  Set-oflf,  2764. 

302.  Defenses     by     terre-tenants, 

2764-2766. 
•  303.  Equitable  defenses,  2766. 

304.  Revival  by  agreement,  2767. 

305.  Effect  of  .such  an  agreement 

filed  and  properly  en- 
tered, 2767. 

306.  Lien  may  be  continued,  2768. 

307.  Effect  of  an  amicable  scire 

facias  to  revive,  2768. 

308.  Effect  of  an  amicable  action 

to  consolidate  several 
judgments  and  c  o  n- 
tinue  their  lien,  2768. 

309.  Amicable  revival  of  a  judg- 

ment against  two  de- 
fendants by  an  attor- 
ney acting  for  one  is 
_  valid,  2769. 

310.  Married    woman    can    enter 

into  an  amicable  sci 
fa.  for  revival  of  judg- 
ment, 2769. 

311.  Effect     of     agreement     by 

widow  to  revive  judg- 
ment, 2769. 

312.  Revival  of  judgment  by  ami- 

cable sci.  fa.  by  bank- 
rupt, 2769,  2775. 
judgment  must  be  in- 
dentified,  2770. 

313.  Terre-tenant  must  be   made 

party  to  an  amicabU 
sci.  fa.,  2770,  2771, 
2772. 

314.  Is  not  bound  if  this  is  not 

done,  2771,  2714. 

315.  Issue  of_  an  alias  sci.  fa.  to 

bring  him  in  is  too  late 
after  the  expiration  of 
the  lien  of  the  original 
judgment,  2771. 

316.  Revival  of  the  lien  of  judg- 
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SCIRE  FACIAS— Confrf. 

ment  by  an  -amicable 
sci.  fa.  by  a  judgment 
creditor,  2771,  2772. 

317.  Revival  of  judgment  render- 

ed by  a  justice  of  the 
peace,  2772. 

318.  The  judgment  that  may  be 

rendered,  2773. 

319.  Principal    and    interest    due 

need  not  be  liquidated 
to  continue  the  lien, 
2773- 

320.  Effect  of  revival  of  judgment 

on  w^hich  interest  is 
due,  2773. 

321.  To  what  extent  may  interest 

be  added,  2774. 

322.  To  continue  the  lien  a  form- 

al judgment  need  not 
be  entered  against  the 
terre-tenant  on  whom 
the  sci.  fa.  is  served, 
2774- 

323.  To   warrant  entry  of  judg- 

ment on  sci.  fa.  it  must 
appear  that  portion  of 
original  judgment  is 
enforced,  2775. 

324.  Effect  of   apparent   erasures 

and  interlineations  in 
the  record  of  a  judg- 
ment, 2775. 

325.  Conclusiveness   of   the   revi- 

val   of   the   judgment, 

2775-  .      ^    . 

326.  A  judgment  m  a  scire  facias 

to  revive  may  he  open- 
ed, 2776-2778. 

327.  Nature   of   execution   issued 

after  a  judgment  of 
revival,  2778. 


Scire 
328. 

329. 

330. 

331- 
332. 

333- 

334. 


Facias  quare  executionem  ncm. 

.  Time  within  which  execution 

must  issue,  2731. 
,  When  a  new  execution  may 

be  sued  out  without  a 

scire  facias,  2733,  2734. 
,  When  an  alias  execution  may 

issue,  2733. 
How  the  writ  is  issued,  2734- 
!  In  what  court  it  must  be  sued 

out,  2735. 
.  Writ    must    correctly    recite 

the  judgment,  2734. 
Amendment    of    writ,    2735, 

2736. 


SCIRE  FACIAS— Cont'd. 

335.  Issue  of  writ  to  substitute  in 

place  of  original  party 
his  administrator,  2736. 

336.  All    parties    to   the    original 

judgment  must  be 
made  parties  to  the  sci. 
fa.,  2736. 

337.  When     fraudulent     grantee 

must  be  made  a  party, 

2737- 

338.  When  a  sci.  fa.  to  revive  a 

judgment  by  a  creditor 
against  his  debtor  may 
be  issued  by  the  plain- 
tiff, 2737. 

339.  Service    and     return,    2737- 

2739- 

340.  When  judgment  on  two  re- 

turns of  nihil  may  be 
taken,  2738. 

341.  When  judgment  may  or  may 

not  be  entered  by  de- 
fault, 2739. 

342.  Pleadings,  2739. 

343.  Defenses  that  may  be  made, 

2740. 

344.  For  what  judgment  may  be 

entered,  2741. 

345.  Costs,  2742. 

Scire  Facias  on  a  Cautionary  Judg- 
ment. 

346.  When   it   may  be   issued   in 

such  a  judgment  for 
subsequent  breaches, 
2728. 

347.  Assessment  of  damages,  2728, 

2729. 

348.  There  can  be  only  one  judg- 

ment on  the  bond 
which  should  be  for 
whole  amount  of  pen- 
alty, 2729. 

349.  For  what  amount  execution 

may  be  issued,  2729. 

350.  Issue    of    the    scire    facias, 

2729. 

351.  In  what  cases  it  can  be  is- 

sued, 2730. 

352.  Who   may   sue   out   the   sci. 

fa.,  2731. 

353.  Practice  in  such  cases,  2731. 
Scire  Facias  on  Change  of  Parties. 

354.  When  a  sci.  fa.  is  necessary, 

2778-2780. 

355.  Effect  of  marriage,  2780. 

356.  Death  or  insolvency  of  par- 

ties, 2781,  2786. 
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SCIRE  FACIAS— Cont'd. 

357.  Executors    and    administra- 

tors, 2782-2784. 

358.  Death  of  co-plaintiff  or  co- 

defendant,  2784. 

359.  Issue  of  sci.  fa.  to  bring  in 

heirs,  2784. 
creditors,  2788. 

360.  Executors,  widow,  heir,  de- 

visees, etc.,  2788,  2796. 

361.  Judgment  on  a  sci.  fa.  to  sub- 

stitute parties  is  mere- 
ly interlocutory,  2789. 

362.  Remedy   for  erroneous  sub- 

stitution, 2789. 

Scire  Facias  to  Charge  Decedent's 
Lands. 

363.  Lien    created    by    decedent's 

debts  on  his  land,  2789, 
2790. 

364.  Duration  of  lien,  2790-2795. 

365.  What    heirs    of    a    decedent 

must  be  joined  to  con- 
tinue the  lien,  2794. 

366.  What  court  has  jurisdiction, 

2795- 

367.  Lien  of  judgment  continues 

indefinitely     a  g  a  in  s  t 
heirs      and      devisees, 
2795- 
how    its    priority    may   be 
lost,  2795. 

367.  Law    distinguishes    between 

lien     on     record     and 
non-record  debts,  2795. 

368.  If  a  judgment  containing  no 

suggestion  of  the  de- 
fendant's death  is  en- 
tered in  another  coun- 
ty where  the  defend- 
ant owned  land,  what 
is  the  effect  of  a  re- 
vival by  sci.  fa.  with- 
out substitution  of 
representative  of  the 
deceased,  2796. 
369-  What  indebtedness  the  lien 
covers,  2796,  2797. 

370.  Debts  of  record,  2796,  2797. 

371.  When    lien    of     non-record 

debt  expires,  2797. 

372.  Scire    facias    against    heirs, 

2798. 

373-  When  widow  and  heirs  need 

not   be    made    parties, 
2799,  2800. 

374-  The  writ,  2800. 

375-  Burden  of  proof,  2801. 


SCIRE  FACIAS— CoMi'd. 
376.  Defenses,  2801,  2802.  , 
37y.  Judgment  that  may  be  enter- 
ed, 2802. 

378.  Conclusiveness  of  it,  2802. 

Scire  Pacias  in  Other  Cases. 

379.  Sci.  fa.  to  revive  an  award, 

2803. 

380.  Sci.    fa.   to   compel   plaintiff 

to  account  for  profits, 
2803. 

381.  For  what  creditor  must  ac- 

count, 2803. 

382.  When  plaintiff  in  scire  facias 

is  entitled  to  a  writ  of 
restitution,  2804. 

383.  What  sheriff  must  do  under 

it,  2804. 

384.  If  he  should  find  a  stranger 

in  possession  claiming 
title,  sheriff  shouU 
make  special  return, 
2804. 

385.  Sci.  fa.  lies  to  repeal  a  patent 

obtained  by  fraud, 
2804. 

386.  What     petition     should     set 

forth,  2804. 

387.  Costs,  2805. 

See  Affidavit  of  Defense, 
31- 

SEQUESTRATION. 

Nature  of,  1367. 
See  Execution,  611. 

SERVICE  OF  WRIT. 

1.  Mode  of  serving  writ,  251. 

2.  Service  on  agent,  251. 

3.  What  return  must  show,  251. 

4.  Effect   of   improper   service, 

.  252. 

5.  Service  on  partnership,  252. 

6.  Service    on    corporation    in 

same  county,  253. 

7.  What  return  must  show,  254, 

.  255- 

8.  Service  on  corporation  in  an- 

other county,  255. 

9.  Service  on  foreign  corpora- 

tion, 255. 
waiver  of  service,  256. 

10.  Service  on  foreign  registered 

corporation,  256. 

11.  Service   on   home   insurance 

company,  258. 

12.  Abatement  of  writ,  258. 
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SERVICE   OF   WRIT— Coni'rf. 

13.  Service  on  foreign  insurance 

company,  258. 

14.  Service  on  non-resident,  259, 

260. 
IS-  In  cases  of  trespass,  273. 

return  of  such  service,  259. 
16.  Service  on  foreign  executor, 

260. 
17-  Service  on  lunatic,  260. 

18.  In  partition  proceedings,  272. 

19.  Service  on  minor,  260. 

20.  Service   against   county   and 

township,  261. 

21.  Service  on  public  debtor,  261. 

22.  Service   by   publication,   261, 

262. 
in  what  cases,  261,  262,  272. 
on  non-resident  minor,  272. 

23.  How     irregular     service     is 

cured  by  waiver,   262, 
263. 

24.  Service    in    ejectment,    274- 

277. 

25.  Service  of  sci.  fa.  sur  mort- 

gage, 27s,  277. 

affidavit  required,  275,  276. 

return  sheriff  must  make, 
27s,  276. 

what  return  is  evidence  of, 
276. 

when  judgment  by  default 
for  want  of  appear- 
ance may  be  entered, 
276,  277. 

judgment  is  not  a  lien  on 
land  not  owned  by 
mortgagor,  277. 

26.  Service  in  ejectment  in  cases 

of  land  sold  for  taxes, 
277. 

27.  Service     on     original     cove- 

nantor or  mortgagor, 
278. 

28.  How  service  may  be  validat- 

ed, 278,  279. 

29.  Service  of   sci.   fa.   sur  me- 

chanics' lien,  279,  280, 

30.  Service  of  scire  facias  to  re- 

vive judgment,  280. 
service  of  sci.  fa.,  280. 

31.  Return  of  mortuus  est,  280. 

32.  Bail  and  appearance  in  a  real 

action,  281. 

33.  Defendant  in  ejectment  can- 

not be  required  to  give 
security  for  mesne 
profits,  281. 

34.  Summons  in  real  action,  270. 


SERVICE   OF   WRIT— Confd. 

35.  Service  in  partition  and  dow- 

er, 272. 

36.  Service   in   case  of   trespass 

or   nuisance,   273. 

37.  What  record  must  show  re- 

lating to  service,  273. 

38.  Service  in  actions  of  waste 

by  mortgagees,  274. 
See  Return  of  Service; 
Sheriff;  Affidavit  op 
Defense,  26-29;  Ca- 
pias ;  Corporation, 
S-9 ;  Divorce  ;  As- 
sumpsit and  other  ac- 
tions. 

SET-OFF. 

1.  Under, plea  of  payment,  de- 

fendant may  give  evi- 
dence of  counter  claim, 
75. 

2.  Jury    may   certify    sum   due 

from  plaintiff  to  de- 
fendant, 75. 

3.  Notice  of  set-oil  required  by 

rules  of  court,  75. 

4.  Difference   between   plea   of 

payment  with  notice  of 
set-off  and  that  of  pay- 
ment with  notice  of 
equitable  defense,  75. 

5.  One  judgment   may  be  set- 

off against  another,  75, 
76. 

6.  When  it  will  not  be  permit- 

ted, 76. 

7.  Protection    afforded    an    as- 

signee, 76. 

8.  Superiority  of  the   right  of 

an  attorney  to  a  claim 
assigned  to  him,  76. 

9.  Set-off  in  case  of  the  assign- 

ment of  part  of  a  judg- 
ment 76. 
ID.  Set-off  against  the  assignee 
of  a  claim  of  a  judg- 
ment purchased  after 
the  assignment,  77. 

11.  Value  allowed  in  setting  off 

a  purchased  judgment 
against  an  assigned 
one,  77. 

12.  When     a    judgment    debtor 

who  has  waived  ex- 
emption cannot  buy 
and  set  off  a  judgment 
in  which  exemption  is 
not  waived,   77. 
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SET-OFF— Cont'd. 

See  Statutory  Pleas  ; 
Assumpsit  and  other 
actions;  ^Affidavit  of 
Defense,  66;  Appeals, 
37i  45 ;  Corporation, 
33;   Statutory  Pleas. 

SHERIFF. 

1.  Election  of  sheriff  and  coro- 

ner, 186. 

2.  Bonds  required  of  the,  187. 

3.  Duties  of  sheriff,  187. 

4.  Must  execute  all  writs,  187. 

5.  When  sheriff  is  a  party  how_ 

process  may  be  exe- 
cuted, 187. 

6.  What  outgoing  sheriff  must 

do,  187. 

7.  How  writ  must  be  executed, 

187,  188. 

8.  When    court    may     enlarge 

time  for  making  re- 
turn, 188. 

9.  Duties   of   sheriff  of   Phila- 

delphia, 188. 

his  compensation,  188. 

his  power  to  appoint  depu- 
ties and  clerks,   188. 

10.  His  right  of  action  for  the 

unlawful  removal  of 
property,  2958. 

11.  He    can    maintain    trespass 

against  any  person 
who  wrongfully  di- 
vests him  of  his  levy, 
2928. 

12.  How  proceeds  of  levy  should 

be  applied,  2928. 

13.  When  the  sheriff's  seizure  of 

property  is  a  trespass 
for  which  he  is  liable, 
2929. 

14.  His    liability    in    attachment 

proceedings,  2929. 

15.  His    liability    for    wrongful 

entry  of  a  house,  2930. 

16.  His    liability    for    unlawful 

sale  of  grain,  2931. 

17.  His    liability    for    unlawful 

sale  of  land  for  taxes, 
.       2931. 

18.  His   liability   for  taking   in- 

sufficient bail,  2931. 

19.  His    liability    for    wrongful 

sale  of  property,  2932. 

20.  His  liability  on  a   false   re- 

turn, 2932. 


SHERIFF— Cont'd. 

21.  Liability     of     an     execution 

creditor  to  the  sheriff, 

2933- 

22.  Liability     of     purchaser     at 

sheriff's    sale,    2933. 
See   Execution  ;    Affida- 
vit OF  Defense;    Ca- 
pias ;  Return  of  Writ. 

SHERIFF'S  RETURN. 

See   Return   op   Service; 
Capias,  112-118. 

SLANDER. 

See  Trespass,  72-130. 

SPECIAL  CAPIAS. 

1.  When  it  may  be  issue,  314. 

2.  Against  one  of  two  joint  de- 

fendants, 314. 

3.  When    the    defendant's    bail 

becomes  insolvent,  314. 

4.  Bail  defined,  315. 

5.  Right    of    plaintiff   to    exacV 

substantial  bail,  315. 

6.  Right  to  hold  to  bail,  315. 

7.  Bankrupts,  316. 

8.  Arrest   of    married    woman, 

316. 

9.  Liability  of  her  husband  for 

her,  316. 
10.  When  defendant  will  not  be 
discharged     on     com- 
mon bail,  316,  317. 
See  Capias. 

STATEMENT. 

1.  Nature  of  it,  400. 

2.  Time  of  filing,  400,  401. 

must    be    marked   in    pro- 
thonotary's  docket,  401. 

3.  Copy    of    each    paper    filed 

must  be  served  on  ad- 
verse party,  401. 
when   this   must   be   done, 
401. 

4.  Time    of    serving    statement 

before  or  after  return- 
day,  401. 

5.  When    defendant    must    file 

his  affidavit  of  defense, 
401. 

6.  When  plaintiff  may  move  for 

judgment  for  want  of 
it,  401. 

7.  Entry  of  non-suit  would  be 

irregular,  402. 


Index.  4245 

Vol.  I,  pp.  1-942;    Vol.  II,  pp.  943-196?;    Vol.  Ill,  pp.  1969-2972;    Vol.  IV,  pp.  2974-3619 


STATEMENT— Coni'rf. 

8.  If  statement  is  not  filed  un- 

til after  return-day 
written  notice  of  filing 
must  be  given,  401. 

9.  Of  what  notice  shall  consist, 

401. 

10.  How   claim   shall  be   stated, 

402. 

11.  If  declaration  appear  on  rec- 

ord, affidavit  of  omis- 
sion to  serve  copy  is 
essential  to  support  a 
non  pros,  402. 

12.  Plaintiff  may  declare  before 

the  return-day  of  the 
writ,  403. 

13.  If   judgment   by   default   be 

entered  without  decla- 
ration, the  irregular- 
ity may  be  cured,  403. 

14.  If  two  defendants  are  enter- 

ed, an  election  must 
be   made  before   trial, 

403.  .     ^ 

15.  Counts   may  be  jomed,  403, 

404. 

16.  Of  what  statement  shall  con- 

sist, 403,  404. 

17.  How   appeals    from   justices 

are  tried,  405. 

18.  Use  of  declaration  for  money 

had  and  received,  405. 

ig.  Use  of  transcript,  405. 

20.  Filing    of    statement    under 
the  landlord  and  ten- 
ant act  of  1830,  406. 
,  21.  Return-day  for  justice's  ap- 
peals, 406. 

22.  What  plaintiff  may  cover  in 

his  statement,  406. 

23.  If  transcript  is  used  as  state- 

ment judgment  of 
non  pros  cannot  be 
entered  for  want  of  it, 
407. 

24.  Judgment   of   non   pros    for 

want  of  an  appearance 
is  irregular  after  fil- 
ing an  appeal,  407. 

25.  When    non    pros   is    regular 

and  will  not  be  strick- 
en off,  407. 

26.  Surplusage,  407,  408. 

2T.  In  what  cases  a  statement  is 
required,  408,  409,  412, 
413- 


STATEMENT— Con/'d. 

28.  Sufficiency  of  the  statement, 

409-411. 

29.  Effect  of  a   variance,  411. 

30.  Requirement  of  act  of  1887, 

413- 

31.  How  statement  must  be  sign- 

ed, 413. 

32.  Act  did  not  abolish  distinc- 

tions between  actions 
on  contract  and  actions 
delicto,  413. 

33.  What   plaintiff   must   allege, 

414. 

34.  What  a  good  statement  must 

set  forth,  415-418. 

35.  Incorporation    of    copies    of 

writings,  418. 

36.  Use  of  common  counts,  418, 

419. 

37.  If  statement  is  vague,  plain- 

tiff may  be  ruled  to 
make  it  more  specific, 
419- 

38.  When  motion  may  be  made 

to  strike  it  off,  419. 

39.  When  issue  is  joined,  defend- 

ant cannot  thereafter 
complain  of  statement, 
419. 

40.  Statement  may  be  amended, 

2419. 

41.  How  far  amendments  will  be 

allowed,  420,  422,  426, 
427. 

42.  In  what  actions,  421. 

43.  Nature    of    amendments    al- 

lowed, 422. 

44.  At  what   time  they  may  be 

made,  422,  423,  425- 
426,  427. 

45.  New  cause  of  action  cannot 

be  added  or  new  par- 
ties or  new  subject 
matter  after  statute  of 
limitations  has  become 
a  bar,  423-425- 

46.  Admission  of  testimony  after 

amendment  of  state- 
ment, 425. 

47.  Sufficiency  of  statement  may 

be  raised  by  demurrer, 
425,  426. 

48.  Sufficient  judgment  may  be 

entered  without  giving 
defendant  leave  to  file 
an  affidavit  of  defense, 
426. 
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STATEMENT— Co»i'd. 

49.  Proper  practice  when  state- 

ment  is    regarded   in- 
sufficient, 426. 

50.  The  suggestion  filed  raises  a 

pure  question  of  law, 
426. 
See  Affidavit  oj?  Defense  ; 
Amendments  ;      A  s  - 

SUMPSIT. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Action. 

STATUTORY  PLEAS. 

1.  Statutory    plea    of    non-as- 

sumpsit,  683-684. 

2.  Act  of  1887,  684,  685. 

3.  To  what  cases  act  does  not 

apply,  685. 

4.  Time  for  entering  plea,  685. 

5.  Evidence  that  may  be  given 

under,  686,  687. 

6.  Nul  tiel  record,  687,  688. 

when  the  plea  is  fatal  in 
scire  facias,  688. 

7.  Plea  of  payment,  688-689. 

proof  to  support  it,  688. 

will  not  stop  running  stat- 
ute of  limitations,  689. 

tender  need  not  be  plead- 
ed, 689,  690,  692. 

averment  of  tender  in  affi- 
davit of  defense,  689. 

8.  Payment     of     money     into 

court,  691-69S. 

9.  Defendant   entitled   to   costs 

from   date   of   tender, 
692. 

10.  Tender  in  replevin,  692. 

11.  What  a  plea  of  payment  ad- 

mits, 693. 

evidence  under  plea,  694. 

what  is  put  in  issue  by 
plea,  694. 

effect  of  pleading  payment 
to  scire  facias  on  a  me- 
chanics' lien  after  mo- 
tion to  strike  off,  69s. 

when  plea  of  payments  is 
a  waiver  of  formal  de- 
defects  in  mechanics' 
lien,  695. 

12.  Nature  of   plea  of  payment 

with  leave  and  notice, 
703. 

13.  Effect  of   not   giving  notice 

of  special  matter,  704. 


STATUTORY  PLEAS— Cont'd, 
what  notice  must  contain, 

704. 
there  must  be  compliance 

with  notice,  705. 

14.  Notice  in  cases  of  covenant, 

70s. 

15.  Set-oflf,  692,  69s. 

16.  When    plaintiff    may    tender 

defendant     his     costs 
and  balance  due,  692. 

17.  Agreement  not  to  plead  set- 

off, 695. 

18.  Plea  may  be  barred  by  stat- 

ute, 69s. 

19.  What  claims  may  be  set-off, 

696. 

20.  Debts  must  be  due  in  same 

right,  697,  698. 

21.  Set-off   in   partnership   mat- 

ters, 697,  6g8. 

22.  Set-off  in  suit  against  princi- 

pal and  surety,  698. 

23.  Set-off  in  scire  facias  on  me- 

chanics' claim,  698. 

24.  Garnishee     cannot     set     off 

claim    against    attach- 
ing creditor,   698. 

25.  No  other  plea  than  payment 

is  necessary  to  let  in 
a  set-off,  698. 

26.  Special  plea  of  set-off,  698. 

27.  When  set-off  may  be  with- 

drawn, 698. 

28.  Pendency  of  suit  is  no  ob- 

jection   to    set-off    of 
debt  in   which   suit  is 
•  founded,  699. 

29.  Set-off  of  vote  in  which  two 

persons  are  interested, 
699. 

30.  Set-off    in    case    of    appeal 

from   award   of    arbi- 
trators, 699. 

31.  Effect   of   set-off   cannot  be 

evaded,  699. 

32.  Set-off  in  justice's  court,  699. 

admission    of    defendant's 
claim  of  set-off,  70s. 
33-  Pleading  of  statute  of  limi- 
tations, 699,  700. 

34.  Plea   of   not  guilty  in   tres- 

pass, 701,  702. 

35.  Plaintiff  may  call  for  bill  of 

particulars  of  the  de- 
fendant's defense,  701. 

36.  Irregular     plea     should     be 

stricken  off,  702. 
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STATUTORY   PLEAS— CowCd. 
37-  Pleading   of    special   matter, 
702-704. 

notice  must  be  given,  702. 

what  evidence  can  be 
given,  702. 

to  what  matters  proof  in 
support  of  plea  of  pay- 
ment must  be  confined, 
703. 

when  court  on  motion  will 
order  defendant  to  file 
notice  of  special  mat- 
ter,^ 703. 

See  Pleas. 

STATUTORY  SUBMISSION. 

1.  Nature  of  it,  3158,  3162. 

2.  Form  of,  3159. 

3.  What  matters  can  be  submit- 

ted, 3159. 

4.  What  persons  or  parties  may 

enter    into    a    submis- 
sion, 3160. 

5.  When     submission     is     in- 

operative, 3161. 

6.  Submission    of    pending   ac- 

tion, 3161. 

7.  Nature  of  agreement,  3162. 

8.  How     arbitrators     are     ap- 

pointed, 3163. 

9.  Proceedings  before  referees, 

3164.  ,    . 

10.  They   are   judges   and  jury- 

men, 316s,  3196. 

11.  Their  powers,  3166-3168. 

12.  Power  to  postpone  meetings, 

3168. 

13.  Entry  of  award,  3168. 

14.  Effect  of  arbitrator's  failure 

to  act  within  the  time 
fixed,  3169. 

15.  Exceptions    to   award,    3170, 

3171- 

16.  Exceptants      must     produce 

clear  proof  of  errors, 

17.  Court  may  refer  cause  back, 

3172. 

18.  But     not     after     judgment, 

3173- 

19.  Parties  may  be  heard  on  fur- 

ther reference,  3174. 

20.  Effect     of     agreement     that 

arbitration     shall     be 
final,  3174. 

21.  Court    cannot    make   a    new 


STATUTORY    SUBMISSION— 

Cofifd. 

or  different  award, 
3175- 

22.  When  award  is  a  bar  to  suit 

on  original  cause  of 
action,  3176. 

23.  Award  is  a  lien,  3176. 

24.  How  the  lien  is  affected  by 

an  appeal,  3177. 

STAY  OF  EXECUTION. 

1.  On  what  grounds  may  a  stay 

be  granted,  1489. 

2.  Judge    may    grant    stay    at 

chambers,  1459. 

3.  May  be  enforced  by  attach- 

ment, 1489. 

4.  Disobedience  is  contempt  of 

court,  1489  . 

5.  Proper  mode  of  proceeding, 

1489- 

6.  Such  j'urisdiction  is  to  pre- 

vent oppression,  1489. 
See  Execution. 

STENOGRAPHER. 

See  Courts,  42;    Deposi- 
tion, 6. 
STOCK. 

See  Affidavit  of  Defense, 
31 ;  Execution,  21, 
26s,  266. 

STOCKHOLDER. 

See  Documents,  18;  As- 
sumpsit, 5 ;  Execu- 
tion, 257. 

SUBPOENA. 

1.  Issue  of  writ,  817. 

2.  More  than  one  name  may  be 

inserted  in  subpoena, 
817. 

3.  Courts  may  issue  subpoena  to 

any  part  of  the  state, 
818. 

4.  Form  of,  818. 

5.  Special  allowance  is  not  re- 

quired, 818,  819. 

6.  Issue  of  subpoena  in  actions 

by  two  plaintiffs 
against  same  defend- 
ant, 819. 

7.  Issue  of  compulsory  process 

to  procure  attendance 
of  witnesses,  819,  821- 
82s. 
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SUBPCENA— Cont'd. 

8.  Costs  of  service,  819. 

9.  Who  can  serve  subpoena,  819. 

10.  Time  for  issuing,  819,  820. 

11.  How      subpoena      must      be 

served,  820. 

12.  Expenses  of  witness  must  be 

tendered  at  time  of 
service,  820. 

13.  Service    of    subpoena    duces 

tecum,  821,  822,  823. 

14.  What     papers     and     docu- 

ments may  be  com- 
pelled to  produce,  821, 
822,  823. 

15.  Party   cannot   be    compelled 

to  produce  books  to 
be  used  against  him- 
self, 823. 

16.  Nor    can    papers    be    taken 

from  his  custody  by 
this  process,  823. 

17.  Liability  of  witness  who  neg- 

lects to  attend,  822. 

18.  May    be    attached    for    con- 

tempt of  court,  822. 

19.  When    attachments    may    be 

refused,  824.  * 

20.  Liability    in    an    action    for 

damages,  822. 

21.  Issue   of   habeas   corpus   ad 

testificandum,  825. 
mode  of  attaining  it,  825. 
how  it  is  served,  825. 
when     minor     cannot     be 

served  with  this  writ, 

82s. 
See  Documents. 

SUBROGATION. 

1.  What  it  is',  89. 

2.  On  what  principles  it  rests, 

89,  90. 

3.  One  who  discharges  a   debt 

is  entitled  to  the  debt- 
or's remedies,  89. 

4.  Principles  in  which  it  is  al- 

lowed, 89-91. 

5.  Will  not  be  enforced  at  ex- 

pense of  a  legal  right, 
90. 

6.  Does  not  depend  on  priority, 

90. 

7.  Is  not  confined  to  cases  of 

suretyship,  90. 

8.  What  is  taken  by.  92. 

9.  When  it  is  not  allowed,  93- 

95- 


SUB  RO  GATION— Cont'd. 

10.  Partnership  matters,  95. 

11.  Tenants  in  common,  95, 

12.  Sureties,  96. 

13.  County  treasurer,  97. 

14.  Cases  of  bail,  97. 

when  not  entitled  to,  97. 

15.  Will  not  be  allowed  in  fraud- 

ulent transactions,  98. 

16.  Nor    for    benefit    of    party 

guilty  of  laches,  98. 

17.  Nor  when  it  will  work  in- 

jury to  innocent  third 
party,  98. 

18.  Nor  to  the  prejudice  of  other 

creditors,  98. 

SUBSCRIPTION. 

See  Assumpsit. 

SUNDAY. 

See  Capias,  21;  Execu- 
tion, 218;  Judgment 
BY  Confession,  19,  43. 

SUPERSEDEAS. 

1.  When  an  appeal  is  a  super- 

sedeas, 1156. 
notice  that  applicant  must 
give,  1156,  1157. 

2.  When  an  appeal  from  an  or- 

der directing  the  de- 
livery of  personal 
property  operates  as  a 
supersedeas,   1 157. 

3.  When  an  appeal  from  an  or- 

der directing  the  exe- 
cution of  a  conveyance 
operates  as  a  super- 
sedeas,  1157. 

4.  When  an  appeal  from  a  de- 

cree granting  an  in- 
junction operates  as  a 
supersedeas,   1158. 

5.  When  an  appeal  in  action  of 

ejectment  operates  as 
a  supersedeas,  1158. 

6.  When    it    thus    operates    in 

fiduciary   cases,    1158. 
and  in  mandamus,  1159. 

7.  When  an  appeal  for  an  or- 

der or  judgment  relat- 
ing to  costs  operates 
as  a  supersedeas,  1159. 
when  an  appeal  from  an 
order,  etc.,  does  not 
operate  as  a  manda- 
mus, 1159. 
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SUPERSEDEAS— Cont'd. 

8.  When  an  appeal  maj;  be 
taken  without  giving 
security,  1159,  1160. 

in  such  cases  it  does  not 
operate  as  a  super- 
sedeas,   1159,    1 160. 

See  Appeal,  73,  106,  120- 
122 ;  Certiorari,  30 ; 
Execution,  90. 

SUPERIOR  COURT. 

1.  Extent  of  its  jurisdiction,  16. 

appeals  from  quarter  ses- 
sions, 16. 

cases  arising  in  court  of 
oyer  and  terminer,  17. 

habeas  corpus,  17. 

power  to  review  road  pro- 
ceedings,  17. 

pauper  appeals,   17. 

2.  How  limitation  in  amount  is 

determined,   17-19. 

3.  Authority  in  certiorari  cases, 

19. 

4.  Rules  of  practice  established 

for,  20. 

5.  Terms  and  return  days,  21. 

See  Courts. 

SUPREME  COURT. 

1.  Number  of  judges,  3. 

2.  Tenure  of  officCj  3. 

3.  Who  shall  be  chief  justice,  3. 

4.  Arrangement  of  districts,  3. 

5.  Return-days,  5. 

6.  Argument  weeks,  5. 

7.  Jurisdiction  of,  6,  8. 

8.  Writs    that    may    be    issue, 

7,  8. 
g.  Issue  of  admonitory  order,  7. 
ID.  Notice  to  be  given  of  issue 
of  new  writs,  8. 

11.  Division    of    state    into    dis- 

tricts  does   not  affect 
its   jurisdiction,    8. 

12.  Appellate  jurisdiction  of,  8. 

13.  Can  issue  certiorari  in  what 

cases,  9. 

14.  May   send   criminal   case   to 

another  county,  11. 

15.  Jurisdiction    of,    in    injunc- 

tions, 12. 
habeas  corpus,  12,  13. 
mandamus,   12. 
quo  warranto,  12. 
mandamus,   14. 
quo  warranto,  15. 


SUPREME  COVRT— Cont'd 

in  what  cases  its  authority 
is  limited,  15. 
16.  May  establish  rules  of  prac- 
tice, 16. 

See    Courts  ;     Supreme 
Court  Justice. 

SUPREME   COURT   JUSTICE. 

1.  Writs  that  may  be  issued,  7. 

2.  Admonitory    order    previous 

to  hearing  a  case  in 
equity,  7. 

3.  May  sit  on  election   day  to 

hear  cases,  7. 

4.  Authority  of,  in  injunctions, 

12. 
See  Supreme  Court. 

TESTATUM   EXECUTION. 

Nature  of,  1367. 
See  Execution. 

TIPSTAVE. 

See  Courts,  40. 

TRANSCRIPT. 

See  Execution,  4;    Judg- 
ment, 27-34. 

TRESPASS. 

1.  Broader    meaning    of    term 

since  act  of  1887,  2142- 
2144. 

2.  Injuries  of  nonfeasance,  mis- 

feasance and  malfeas- 
ance are  included, 
2144. 

3.  Different  kinds  of  trespasses 

relating  to  persons, 
214S-2147. 

4.  Master  is  liable  for  the  acts 

of   his   servants,   2148. 

5.  Also    corporations    for    the 

acts  of  their  servants, 
2148. 

6.  Actions    against    a    foreign 

corporation,  2148. 

7.  Actions    against    justice    of 

the  peace,  sheriffs, 
etc.,  for  making  illegal 
arrests,  2149,  2150. 

8.  Trespass  for  injuries  to  the 

person  and  health  of  a 
married  woman,  2150. 

9.  Also  for  injuries  to  her  real 
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TRESPASS— Cont'd. 

or  personal  property, 
2151. 

10.  Statement  required  in  action 

for  conversion  of 
property,   2216. 

11.  Action  to  recover  penalties, 

2151. 

12.  Action  to  recover  for  special 

consequential  dslm- 
ages,  2151. 

13.  Survival  of   right  of  action 

for  death  or  personal 
injuries,         2152-2156, 
2igo,  2200. 
See    Parties    to    Action, 
10-13. 

14.  Trespass  for  injuries  to  per- 

sonal property,  2156. 

15.  For    taking    away    chattels, 

2156-2158. 

16.  For  injuries  to  reversionary 

interest,   2158. 

17.  For   injuries    to    real   prop- 

erty, 2159-2161. 
to  minors,  2161. 
for   cutting   timber,   2162- 

2165,  2198. 
by     owners     of     animals, 

2165,  2166. 

by     tenants     in     common, 

2166,  2167. 

by  corporations  private 
and  public,  2167. 

by  individuals  for  wrong- 
ful use  of  water 
rights,  2168,  2169. 

18.  Border  line  between  the  use 

of  assumpsit  and  tres- 
pass, 2170,  2070-2072. 

19.  Every     fresh     injury     is     a 

ground  of  action, 
2170. 

20.  What    the    statement    must 

contain,  2170-2x75, 
2216. 

whole  case  must  be  con- 
cisely stated,  2171. 

in  trespass  for  goods  taken 
away,  2172,  2173. 

for  personal  injury,  2172. 

in  action  on  life  insurance 
policy,  2173. 

in  trespass  with  a  continu- 
ando,  2174. 

21.  Venue  in  local  action  must 

be  laid,  but  is  not  re- 
quired in  a  transitory 


TRESPASS— Cont'd. 

action,  2173. 

22.  Interest  should  not  be  claim- 

ed   on    the    damages, 

2173- 

23.  What   amendments    may    be 

allowed,  2175,  2202. 

24.  Pleas,  2175-2177. 

25.  Pleas  in  abatement,  2177. 

26.  Objections   cannot   be   made 

to  pleadings  after  the 
trial,  2177,  2224. 

27.  What     the     plaintiff     must 

prove,  2178. 
title,  2178-2183. 
possession,  2178-2183. 

28.  What  the  defense  may  show, 

2184. 

29.  Set-off,  2184. 

30.  Consideration  of  the  case  by 

the  jury,  2185. 

31.  Damages    that    may   be    re- 

covered for  personal 
injuries,  2185. 

32.  When  the  action  is  against 

several  persons  joint- 
ly, 2186-2190. 

33.  Acceptance  of  payment  from 

one   or   more   co-tres- 
passers is  presumed  to 
,be  in  full  satisfaction, 
2189. 

34.  Action    does    not    abate   by 

death  of  trespasser, 
yet  is  not  assignable  at 
common  law  but  is  by 
statute,  2190,  2200- 
2202,  2039. 

35.  Practice  when  both  compen- 

satory and  punitive 
damages  are  given, 
2190. 

36.  For  what  compensatory  dam- 

ages are  given,  2191. 

expenses  of  counsel,  2191. 

measure  of  damages  for 
breach  of  lease  of 
farm  on  shares,  2191. 

when  interest  may  and 
may  not  form  part  of 
damages,  2199. 

37.  Costs,   2192. 

38.  Damages     for     trespass     to 

land,  2193-2195. 

39.  For  the  use  of  water,  2196, 

2197. 

40.  Damages  recoverable  by  ten- 

ant   for    an    excessive 
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TRESPASS— Con/'rf. 

distress  and  for 
wrongful  seizure  of 
his  goods,  2197. 

41.  For  injury  done  by  mistake, 

ignorance  or  mere  peg- 
ligence,  2198. 

42.  For   injury   by   cutting  tim- 

ber, 2198,  2199. 

43-  For  injury  committed  by  sev- 

eral independently, 
2199,  2200. 

44-  Procedure  act  of   1887  does 

not  affect  statute  of 
limitations  relating  to 
tors,  2202. 

45.  Action   of   trespass   may   be 

used  as  a  means  of 
trying  a  title,  2203. 

46.  When  trespass   lies   for  the 

wrongful  conversion 
of  property,  2203-2205. 

47.  On     notes,     certificates     of 

stock,  ets.,  2205. 

48.  For      recovery      of      stolen 

goods,  2206. 
49.  Goods  in  legal  custody,  2206. 

50.  Bailed  goods,  2007. 

51.  Stranded  property,  2209. 

52.  Against    whom     the    action 

lies,  2209.  ' 

53.  Corporations,  2208. 

54.  Tenant,  2211. 

55.  Joint     tenants,     tenants     in 

common,  etc.,  2210- 
2212. 

56.  Husband  and  wife,  2213. 

57.  Fraudulent  transferrer,  2213. 

58.  When   assumpsit   instead   of 

trespass  should  be 
brought  and  vice  versa, 
2213-2215. 

59.  Election    b.etween    assumpsit 

and  trespass,  2215. 

60.  Defendant  cannot  be  held  on 

a  capias  for  an  affense 
barred  by  statute  of 
limitations,  2216. 

61.  Kind    of    affidavit    required 

for  capias,  2217. 

62.  The       statement       required, 

2216. 

63.  What  must  be  shown  to  sup- 

port the  action,  2217- 
2220. 

64.  What  defenses  may  be  made, 

2220. 


TRESPASS— Coni'd. 

65.  Measure  of  damages  is  value 

of  goods  at  time  and 
place  of  conversion, 
2221-2223. 

66.  When  they  may  be  claimed 

for  detention,  2224. 

67.  Objections  to  the  form  and 

substance  of  the  state- 
ment are  not  favored 
after  verdict,  2224. 

68.  Recovery  by  judgment  of  the 

value  of  chattels 
amounts  to  transfer  of 
their  title,  2224. 

69.  And  is  a  bar  to  recovery  of 

price  of  them  in  an 
attion  of  assumpsit, 
2224. 

70.  The  judgment  against  a  sher- 

iff is  not  an  extin- 
guishment of  his  offi- 
cial security  nor  bar 
to  a  suit  against  his 
sureties,  2224. 

71.  It    is    only    one    of    several 

remedies    the    injured 
party  may  use  until  he  ■ 
obtains        satisfaction, 
2224. 
^2.  Slander    and    libel    defined, 
2225,  2230. 
words   that   are  actionable 
per  se,  2226. 

73.  Those    charging    a    criminal 

offense,  2226-2228. 

74.  What  words  are  libelous  im- 

porting special  dam- 
age, 2228,  2229. 

75-  Words  impeaching  a  mer- 
chant's credit,  2229. 

yf).  A  libel  is  a  published  state- 
ment, 2230,  2231. 

T7.  Two  or  more  may  be  sued 
jointly,  2231. 

78.  Corporation  may  sue  and  be 

sued,  2231,  2232. 

79.  Malice,  is  essential,  2232. 

80.  Two  or  more  may  join  in  an 

action  for  libel,  2232- 
2234. 

81.  How    the    statement    should 

be  framed,  2233. 

82.  Special     damage     must     be 

averred  if  it  is  to  be 
recovered,  2234. 

83.  The  inducement,  2235. 

84.  The  colloquium,   2235,   2243. 
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TRESPASS— Co«/'rf. 

85.  The  innuendo,  2235,  2243. 

86.  Defendant   may   be   held   to 

bail,  2244. 
the  affidavit  that  is  requir- 
ed, 2244. 

87.  Objection   to   the    statement 

may  be  raised  by  de- 
murrer, 2247. 

88.  When     plea    in     abatement 

should  be  filed,  2247. 

89.  The  plea  of  not  guilty  and 

what   it   admits,   2248. 

90.  What  is  admissible  under  the 

general  issue,  2248. 

91.  Nature  of  plea  of  justifica- 

tion, 2249. 

92.  Court  may  at  its  discretion 

allow  or  refuse  with- 
drawal of  plea  of  jus- 
tification, 2249. 

93.  Replication  should  be  filed  to 

a  plea  of  justification, 
2250. 

94.  Plea    of    justification     does 

not  apply  to  cases  of 
privileged  communi- 
cation, 2250. 

95.  Rule  for  more  specific  state- 

ment may  be  entered 
in  action  for  libel, 
2250. 

96.  When  bill  of  particulars  may 

be  ordered,  2250,  2251. 

97.  Amendments    that    may    be 

made,  2251. 

98.  Defenses,  2251-2256. 

truth  of  charge,  2251. 

privilege  nature  of  the 
charge  may  be  a  de- 
fense, 2252. 

what  a  privileged  com- 
munication, 2253. 

99.  Damages  that  may  be  recov- 

ered, 2256,  2257. 
100.  What   are   special   damages, 

2257. 
loi.  When  punitive  damages  may 

be  amended,  2258. 

102.  When  nominal  damages  are 

proper,  2258. 

103.  Defects   in   statement   cured 

by  verdict,  2259,  2260. 

104.  When     new     trial     will     be 

granted,  2260. 
power  of  court  to  grant  it, 

2261. 
for    what    causes    motion 


TRESPASS— Cont'rf. 

for,  should  be  made, 
2261. 

105.  When  motion  for  judgment 

non  obstante  veredicto 
will  be  sustained,  2261. 

106.  Nature  of  malicious  prosecu- 

•    _ "  tion,  2261-2263. 

107.  Distinction     between    action 

for  malicious  prosecu- 
tion and  false  im- 
prisonment, 2263. 

108.  What  is  malicious  abuse  of 

process,  2264. 

109.  Actions   for   false  imprison- 

ment   against    magis- 
trates, 2264  2265. 
no.  Malicious     prosecution     dis- 
tinguished  from  false 
arrest,  2266. 

111.  When  a  joint  action  lies  for 

malicious  prosecution, 
2266. 

112.  Nature    of    the    statement, 

2267. 

113.  Classification   of   actions   oi 

trespass  for  deceit, 
2278,  2279. 

114.  The  scienter  must  be  alleged 

and  proved,  2279. 

115.  When  punitive  damages  may 

be  given,  2276. 
1x6.  When  plaintiff  is  entitled  to 
nominal      damages, 
2277. 

117.  When  non-suit  will  be  enter- 

ed, 2277. 

118.  When  discontinuance  or  vol- 

untary non-suit  may 
be  entered,  2278. 

119.  When  binding  instructions  to 

find  in  favor  of  the  de- 
fendant should  be  giv- 
en, 2278. 

120.  When  a  verdict  may  be  set 

aside,  2278. 

121.  Demurrer  lies  to  the  state- 

ment, 2271. 

122.  What  plea  may  be  entered, 

2271. 

123.  What  must  be  shown  to  re- 

cover, 2271. 

124.  What  is  probable  cause,  2271- 

2273. 
is  a  mixed  question  of  law 
and  fact,  2273. 

125.  Effect  that  may  be  given  to  a 

conviction,  2274. 
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126.  Defenses,  2274. 

127.  Burden  of  proof,  2275. 

128.  Slander  and  malicious  prose- 

cution may  be  tried  to- 
gether,  2275. 

129.  Damages  that  may  be  recov- 

ered, 2275. 

130.  When   special   damages  may 

be  awarded,  2276. 

TRIAL. 

1.  Opening  of  the  case,  873. 

is  right  of  plaintiff,  873. 

2.  Statement    of    case    to    the 

jury,  873. 

3.  Defendant  follows,  873. 

4.  Closing  of  case,  873. 

5.  Examination     of     witnesses, 

6.  Questions   that   may  be   put, 

■      874. 

7.  To  what  witness  can  testify, 

874. 

8.  Use   of   a   paper   to   refresh 

memory,  874,  875. 

9.  Court     may     ask    questions, 

874. 

10.  Opinions,  874. 

11.  Leading  questions  must  not 

be   asked,  -875,  876. 

12.  To  what  a  plaintiff  can  tes- 

tify since  act  of  1887, 
87s. 

13.  When     witness     is     excused 

from  testifying,  876- 
878. 

14.  Confidential  relations,  877. 

15.  Cross   examination,   to   what 

matters  it  must  be  con- 
fined, 878-881. 

16.  Waiver      of      constitutional 

privilege  by  offering 
one's  self  as  a  witness, 
879. 

17.  Experts    may    be    cross    ex- 

amined, 879. 

18.  Defendant   cannot  introduce 

his  defense  by  cross 
examination  of  plain- 
tiff's  witnesses,   880.^ 

19.  Discretion  of  court  in  limit- 

ing range  of  cross  ex- 
amination, 881. 

20.  Cross    examination    may    be 

ground  for  review  and 
reversal,   881. 
VOL.   IV — 81 


TRIAL— CoM^'d. 

21.  What   may   be   given   in   re- 

buttal testimony,  881- 
883. 

22.  Corroborative    testimony    is 

not  admissible  by  way 
of  rebuttal,  882. 

23.  When  court  may  refuse  tes- 

timony in  sur-rebuttal, 
883. 

24.  When    witness    may   be    re- 

amined,  883,  884. 

25.  Extent     of      re-examination 

is  discretionary  with 
trial  judge,  884. 

26.  When      evidence      may      be 

struck  out,  884. 

27.  Time    and    manner    of    ex- 

amining witnesses  is 
largely  discretionay 
with  court,  885. 

28.  Witness     after     examination 

and  cross  examina- 
tion, may  be  examined 
as  to  new  matter,  885. 

29.  When  evidence  of  new  wit- 

ness may  be  admitted 
after  the  closing  of 
evidence,  885. 

30.  When  and  for  what  a  juror 

may  be  withdrawn, 
886. 

31.  Effect  of  withdrawal,  886. 

32.  What   is    not    sufficient    for, 

886. 

33.  Motion    should    be    allowed 

for  irrelevant  or  im- 
proper matters,  886, 
887. 

34.  Or     if     counsel     state     the 

amount  of  damages 
claimed  in  the  declara- 
tion, 887. 

35.  Or  refers  to  another  case  in 

which  large  damages 
were  given,  888. 

36.  Condonation    of    remark   of 

counsel,  887. 

37.  Motion    for    withdrawal    of 

juror  and  its  refusal 
and  a  subsequent  fail- 
ure to  renew  it,  not  a 
waiver  of  the  right  to 
move  for  a  new  trial, 
887. 

38.  Neither  party  in  closing  can 

address  jury  by  more 
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TRIAL— Cont'd. 

than  one  counsel,  887. 

39.  Which  party  has  the  right  to 

conclude,  887,  888. 

40.  Right    of    the    court    to    in- 

struct the  jury,  888. 

41.  Presentation  of  points,  889. 

42.  Rules  respecting,  889. 

43.  How   court    may   deal    with 

them,  889-891. 

44.  Point  should  contain  but  one 

legal  proposition,  889. 

45.  Point     of     fact     should    be 

stated  hypothetically, 
890. 

46.  When  new  trial  will  not  be 

granted  if  party  asks 
for  no  instructions, 
890. 

47.  Court  need  not  give  an  opin- 

ion on  the"  facts,  891. 

48.  Court  may  or  may  not  give 

an  opinion  on  the 
weight  of  evidence, 
891. 

49.  Jury    are   not    thereby    pre- 

cluded from  consider- 
ing the  posts,  891. 

50.  When .  the   court  may  leave 

the  whole  case  to  the 
jury,  891. 
See  Bill  of  Exceptions. 

TRIAL  LIST. 

1.  What  causes  may  be  placed 

on,  847. 

2.  What   causes   have   priority, 


TRIAL  BY  THE  COURT. 

1.  Constitutional  provision,  943. 

2.  How  the  case  is  tried,  944, 

945. 

3.  Statute,  944. 

4.  Judge   must   file   a  decision, 

945- 

5.  What  is  brought  up  by  bill 

of  exceptions,  945. 

6.  Effect  of  special  finding,  946. 

VARIANCE. 

I..  In  demanding  oyer,  630,  634. 

bond  and  declaration,  636. 

2.  When    defendant   may   avail 

himself  of  variance  at 

trial,  635. 


VARIANCE— Cont'd. 

See  Bill  op  Particulars, 
19,  23 ;  Assumpsit 
and  other  actions. 

VENDITIONI  EXPONAS. 

I.  Nature  of,  it  is  a  secondary 
writ,  1366. 
See  Execution. 

VENDOR. 

1.  Retention  of  goods  by,  after 

sale,  1381. 

2.  On  the  sale  of  fixtures  the 

vendee  need   not  take 
immediate    possession, 

1383. 
See  Ejectment,  7-18. 

VENIRE. 

See    Appeal,    91;     Jury 
Process. 

VENUE. 

1.  Constitutional  provision,  642. 

2.  In  what  cases  it  is  a  matter 

of  right,  642,  643. 

3.  When  discretionary,  643. 

4.  Proceedings     for     changing, 

644,  64s. 

5.  Common    pleas    may    grant 

change,  645-647. 

6.  Form  of  petition,  645. 

7.  Statute  is  mandatory,  646. 

8.  When  is  a  judge  personally 

interested,  647. 

9.  When  is  applicant  entitled  to 

change,  648,  649. 

10.  Interest     of    taxpayer,    647, 

648. 

11.  Time  for  filing  petition,  649, 

650. 

12.  Hearing    of    witnesses,    649, 

650. 

13.  Appellate  court  may  compel 

the   other    to    proceed 
to  a  hearing,  649. 

14.  Affidavit  and  oath,  650. 

15.  Filing  of  petition  and  affi- 
davit operates  as  a 
supersedeas,  650. 

16.  How  application  to  remand 
should  be  made,  650. 

17.  Change  of  venue  by  act  of 
1875,  IP- 


Index. 


4255 


VoL  I,  pp.  1^42;   Vol.  II,  pp.  943-1967;   Vol.  Ill,  pp.  1969-2972;   Vol.  IV,  pp.  2974-3619 


VERDICT. 

1.  Deliberation  of  jury  on  ver- 

dict, 922. 
May  come  into  court  for 
further       instructions, 
922. 

2.  What  papers   may  be  given 

them,  922-924. 

3.  Agreement,  928,  929. 

4.  Correction  of  mistake  in  re- 

cording, 928. 

5.  Must  be  given  in  open  court, 

928. 

6.  May  be  amended,  929. 

7.  Proper  mode  of  rendering  it, 

8.  Polling  of  jury,  930. 

9.  May  be  reconsidered,  930. 

10.  Cannot    be    received    during 

adjournment,    931. 

11.  Nature  of  verdict,  931. 

must  be  certain,  932. 

12.  Verdict   if   there   be   several 

counts,  932. 

13.  May  be  for  a  specified  sum, 

933,  934- 
in  cases  of  defalcation,  933. 

14.  Verdict  bears  interest,  933. 

15.  Is  a  lien,  933. 

16.  Special  verdict  may  be  ren- 

dered, 934-936. 

17.  What  they  should  find,  935. 

18.  May  render  conditional  ver- 

dict, 936. 

19.  What     damages     jury     may 

give,  936-942. 

20.  Appellate  court  may  correct 

excessive  verdict,  942. 

21.  May  be  moulded,  1997. 

22.  Effect  of  verdict,  1997. 

is  conclusive  on  both  par- 
ties,   1997-2001. 

23.  Rule  does  not  bar  a  second 

action  for  a  claim  not 
included  in  the  first 
claim  or  demand,  2001. 
See  Action,  6;  Amend- 
ments, 5.  25;  Dam- 
ages ;  NoN  Obstante 
Veredicto  ;  J  u  d  g- 
MENTs ;  Ejectment, 
73-79;  Bii,i,  OF  Par- 
ticulars, 19- 

WAGES. 

See  Execution. 

WAIVER. 

I.  Prisoner     who     enters     bail 


WAIVER— Coni'd. 

waives  illegality  in  ar- 
rest, 321. 

2.,  But  not  right  to  have  writ 
abated,  321. 

3.  Entry  of  special  bail  is  waiv- 
er of  defects  in  capias, 
321. 
See  Affidavit  of  Defense, 
75.  77,  78;  Assumpsit 
and  other  actions. 

WRIT  OF  ERROR. 

I.  Supreme   court   justice   may 
,  issue,  7. 

See  Appeals. 

WARRANT  OF  ARREST. 

1.  Nature  of,  349,  350. 

2.  When  it  may  be  issued,  349, 

350. 

3.  Is  an  interlocutory  proceed- 

ing, 35°. 

4.  What    evidence    will   justify 

the  issue  of  it,  a  judg- 
ment, 350.    . 

5.  How  it  is  obtained,  350._ 

6.  Affidavit  on  which   it  is  is- 

sued, 350,  351,  352. 

7.  What  it  must  set  forth,  352- 

355- 

8.  Must  show  a  sufficient  cause 

of  action,  353. 

9.  Before     whom    it    may    be 

sworn,  350. 

10.  Bankrupt    may   be    arrested, 

351,  352. 

11.  When  plaintiflf  has  attached 

all  the  property,  he 
cannot  have  a  war- 
rant, 354. 

12.  To  justify  issue  of  warrant 

actual  fraud  must  be 
shown,  354. 

13.  Who  can  issue  the  warrant, 

355,  356. 

14.  Justice  of  the  peace  cannot, 

355- 

15.  Who  issues  the  warrant,  357. 

16.  Mode  of  serving  it,  356,  357. 

17.  Hearing,  357. 

18.  What  the  defendant  can  do, 

357,  358. 

19.  Afiidavit  is  prima  facie  evi- 

dence, 357. 

■20.  Other  proof  may  be  receiv- 
ed, 357. 

21.  On    adjournment   the    judge 
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WARRANT      OF      ARREST— 

Cont'd. 

may  take  a  bond  for 
party's  appearance,  358. 

22.  Nature  of  it,  358. 

23.  If    defendant    does    not    ap- 

pear, bond  is  not  for- 
feited, 358. 

24.  Commitment,  359. 

25.  Warrant  of  commitment,  359, 

360. 

26.  Fraud  must  be  clearly  prov- 

ed, 360. 

27.  If  commitment  is  erroneous 

defendant  may  have 
certiorari  for  a  review, 
360. 

28.  Defendant's  bond,  360-362. 

how  executed,  361. 

29.  After    execution     defendant 

must  not  sell  his  prop- 
erty, 362. 

30.  When  the  bond  is  forfeited, 

362. 

31.  Discharge,  362,  363. 

how  this  may  be  done,  362. 
and  by  giving  security,  363. 

32.  Minor  is  included,  363. 

33.  Costs,  363. 

WARRANT  OF  ATTORNEY. 

See  Judgment  by  Confes- 
sion ;     Attorney,    34, 
35- 
WITNESS. 

1.  Interest  must  be  in  the  par- 

ticular suit,  809. 

2.  Incompetency  pf  claimant  in 

estate  of  deceldent,  809. 

3.  To   disqualify  interest  must 

be  adverse  to  that  of 
deceased,  810-12. 

4.  How    witness    may    become 

competent,  813. 

6.  Cross  examination  of,  813. 

defendant  in  sheriff's  in- 
terpleader, 813. 

defendant  in  feigned  is- 
sue, 813. 

7.  When    husband    cannot    be 

called  in,  813. 

8.  Competency  of,  802. 

drunken  man,  802. 

deaf  and  dumb  persons, 
802. 

competency  of  interest  wit- 
nesses. Act  of  1887, 
802. 


WITNESS— Confd. 

how  construed,  802,  803. 
or  pardoned  person,  803. 
husband  and  wife,  803-805 
in  ejectment,  804. 
in  divorce,  805,  806. 
law  students,  806. 

9.  Privileged      communication, 

801. 

10.  Executors,  806,  807. 

11.  Administrators,  809. 

12.  Surviving  parties,  807,  808. 

13.  To  what  actions  the  act  ap- 

plies, 808. 

14.  When    an    interested    party 

cannot  testify,  808. 

15.  Plaintiff  cannot  be  called  by 

defendant  to  present 
evidence  before  arbi- 
trators, 814. 

16.  When  wife  cannot  be  called 

in  action  of  ejectment, 
814. 

17.  Right  to  call  an  officer  of  a 

corporation,  814. 

18.  When  husband  and  wife  are 

incompetent,  814. 

19.  Acts  of  l8gi  relating  to  tes- 

timony    of     surviving 
party,  815-817. 
21.  How  interpreted,  816,  817. 
See  Subpoena;    Continu- 
ance. 

WRIT  OF  INQUIRY. 

1.  Nature   of    writ   of   inquiry, 

614. 

2.  When  it  is  issued,  615,  616. 

3.  Notice  to  defendant,  616. 

4.  Length  of  notice,  616. 

5.  How   writ   must   be   served, 

616,  617. 

6.  When    writ   is    unnecessary, 

617. 

7.  Return  of  writ,  617. 

8.  How  inquest  if  made,  617. 

9.  What    plaintiff   must    prove, 

617,  618. 

10.  Facts  may  be  determined  by 

majority  of  jury,  618. 

11.  Verdict  of  jury,  how  render- 

ed, 618. 

12.  Judgment,  619. 

13.  When  judgment  is  interlocu- 

tory, 620. 

14.  Assessment  by  prothonotary, 

620. 

15.  How  damages  are  assessed, 

620. 
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WRIT  OF  INQUIRY— Cont'd. 

16.  Assessment  when  one  of  the 

defendants  makes  de- 
fault, 621,  622. 

17.  Assessment    in     actions     on 

bond  for  non  per- 
formance, etc.,  622, 
623,  625. 

18.  Defendant  is   liable  only  to 

extent  of  the  penalty, 
623,  624. 

19.  Action  on  the  bond,  624. 

mode  of  declaring,  624. 


WRIT  OF  INQUIRY— Cont'd. 

20.  Scire    facias    on    judgment, 

625,  626, 

21.  When    inquiry    may    be    de- 

manded, 625. 

22.  Assignment     of     additional 

breaches,  626,  627. 

23.  When  they  need  not  be  as- 

signed, 627. 

24.  Appeals,  628. 

See  Affidavit  op  Defense, 
16. 


